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BY  THE  AMERICAN  EDITOB. 


X  HE  original  work  contains  ihe  principles  o(  the  Common 
Law,  tile  English  Statutes,  and  Decided  Cases,  relative  to 
every  offence  which  may  be  the  subject  of  a  prosecution  by 
indictment,  except  High  Treason.  The  American  law  upon 
the  subject  of  that  offence,  may  be  found  ta  the  followit^  j 
cases  and  references,  viz. : 

CoDstituUoQ  of  Ihe  L>.  S.  CImp,  t.  Seel.  T.  iii.  iA.  ami  Chap.  %.  Sect.  8.1 
Art.  3d. 

Laws  of  United  States  Vol.  2,  psgcii  tVT.  Eiv  08,  9r>. 
1  DM.  Reports,  346.     United  Sutes  o.  Vlgot. 
S  Dall.  Rep.  3&6.    Uoited  Stales  t>.  Miicbell. 
1  Dall.  Hep.  35. 
■I  Cranch.  Hep.  75. 

I  Cranch.  Rep.  471.     Hnileil  Slates  v.  Burr.     .Appendix  AW.  49ff 

II  Johns.  Rep.  M9. 
1  Dall.  86.     ComiuoDncRllh  v.  M'Carty. 

In  the  edition  now  offered  to  the  public,  those  parts  of 

I  the  original  work  which  have  no  Rpplicalion  to  the  jurispni- 

"  dencc  of  this  country,  have  been  omilled :  such  as  thi 

rous  English  Statutes,  the  provisions  of  which  are  altogelbt 

local,  and  which,  of  course,  relate  to  subjects  foreign  to  the 

administration  of  justice  in  the  Americnn  courts. 

The  additional  matter  furnished  in  this  edition,  consists  oft 
notes  of  decisions  collected  from  the  American  Reports,  and 
references  to  American  Statutes;  with  respect  (o  ihc  former, 
a  digest  of  those  decisions,  and  in  some  of  them,  the  grounds 
and  principles  upon  which  they  are  founded,  are  given.  The 
great  and  constant  increase  of  law  publications,  rendered  it  im- 
,  necessary  and  inespcdient,  in  the  upioion  of  the  editor, 
Mher  to  enlarge  the  size  of  this  edition- 
BostQn,  April,  1834 
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jLN  the  following  Treatise  I  have  alteuipted  to  dlapose,  ia  . 
va  appropriate  arrangement,  the  principles  of  the  common 
law,  the  statutes,  and  the  decided  cases  relating  to  every  I 
bfience  which  may  be  made  the  subject  of  prosecution  by 
indictment ;   except  only  that    of  High  Treason.     The   swh- 
Btance  of  the  law  of  crimes  and  misdemeanors,  contained  in 
the  Works  of  Hale,  Hawkins,  Foster.  Blackslonc,  East,  and 
LcBch,  has  been  carefully  collected;  and   to  this  im{K>rtant 
fiiatter  cases  from  the  various   printed   reports   have   been 
added,  together  with  such  MS.  casea  as  1  was  able  to  obtain,  I 
and  of  the  authenticity  of  which  I  had  reason  to  be  satisfied. 
1  have  an\iofisly  endeavoured  so  to  make  the  selections  and  1 
citations  as  not  to  load  the   work  with  any  superfluous  mat-  I 
ter,  and   yet  to  supply  the  itecessary  information  as  well  to  j 
those  who,  in  a   judicial  character,  may  be  called  upon  to  I 
carry  the  criminal  law  into  execution,  as  to   those  who  may  1 
be  engaged  either  m  the    prosecution  or  defence  of  a  party 
indicted. 

The  crime  of  High  Treason  was  not  originally  included  in 
the  plan  of   this  Work,   on   account   of  the  great   additional 
space  which  the  proper  discussion  of  that  important  subject 
would    have  occupied ;    and  because  proseculions  for   thai  . 
crime,  happily  not    frequent,  are   always   so  conducted  as  to  I 
_ give  sufEcieot  time  to  consult    the  highest  authorities.     But  I 
^t  Was  a  part  of  the  original  plan  lo  have  siibioiufd  a  rnpioii^  I 
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chapter  or  book  upon  the  law  of  Evidence  in  criminal  proeecu* 
tions ;  and  it  was  not  till  I  had  made  considerable  progress,  and 
ascertained  the  length  to  which  the  work  would  necessarily 
extend  without  such  addition,  and  also  the  impossibility  of 
iinishiqg  it  even  in  its  present  shape  without  considerable 
professional  sacrifices,  that  such  {lart  of  the  original  plan  was« 
for  the  present,  abandoned.  But  though  the  law  of  Evidence 
on  criminal  prosecutions  is  not  fully  treated  of»  1  should 
observe  that  the  points  relating  to  Evidence  and  the  compe- 
tency of  witnesses  which  apply  more  immediately  to  particu- 
lar offences  are  for  the  most  part  introduced  in  the  conclu- 
sions of  the  several  Chapters. 

The  subject  of  Process,  and  other  matters  of  Practice  in 
criminal  prosecutions,  baring  been  so  lately  treated  of  by  a 
learned  author,*  arc  not  introduced  into  this  Treatise ;  and  it 
seemed  also,  that  in  a  work  which  is  intended  to  offer  only 
that  which  may  be  useful  to  the  public,  it  would  be  deemed 
superfluous  to  insert  precedents  of  Indictments  which  have 
been  so  abundantly  supplied  in  several  modem  publications.t 
And  neither  the  object  of  the  work,  nor  its  reasonable  limits, 
would  admit  the  introduction  of  the  law  relating  to  minor 
offences  cognizable  only  by  summary  procecdii^  before  Jui 
tices  of  Peace,  which  are,  therefore,  only  occasionally  mei 
tioned  where  they  appear  to  explain,  or  to  \ye  closely  Conner 
od  with  offences  of  a  higher  degree. 

It  would  not  become  me  on  the   present  occasion,  to  c 
the  expression  of  my  best   thanks  and  acknowledgment 
Sir  Edward  Hyde  East,  for  the  assistance   which  I 
derived  from  his  laborious  and  most  learned  Treatise 
I  gladly  also  take  this  opportunity  of  thanking  Mr.  Che? 
the  learned  Chairman  gf  the  Quarter-Sessions  for  the  < 

*'  Sec  tlie  First  Volume  of  Mr.  Cbitty*&  Criminal  l^w,  publitheil  in  1816. 
1  The  Crown  Circuit  Companion  (8th  Ed.)  ;  Mr.  Starkic\  TreatiM  on  Crir 
ing:  and  Mr.  ChittT^s Mcoiid  and  third  \oIiimff  ofhtt^  Tifati*ron  Criminal  Ij 
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of  Staiford,  for  many  friendly  communications,  rendered 
peculiarly  valuable  by  his  long  and  close  application  to  the 
study  of  the  criminal  laws  of  the  country. 

How  far  the  pains  which  I  have  taken  with  this  Treatise 
may  be  rewarded  with  the  approbation  of  those  for  whose  use 
it  is  intended,  is  a  subject,  on  which  the  hopes  I  may  venture 
to  entertain  cannot  but  be  clouded  with  apprehensions  which 
my  late  attentive  and  mmute  examination  of  the  works  of 
others  has  not  been  calculated  to  allay.  The  most  cheering 
reflection  under  such  circumstances  is,  that  those  who  are 
best  qualified  to  judge  of  the  merits,  will  be  most  likely  to 
take  into  consideration  the  great  difficulties  of  the  undertak- 
ing, and  most  disposed  to  criticise  in  the  same  kind  spirit  with 
which  Dr.  Bum,  after  pointing  out  one  of  the  errors  in  the 
work  of  a  celebrated  writer  on  the  crown  law,  says :  ^  This 
is  only  remarked  as  an  instance,  that  in  a  variety  of  matter 
it  is  impossible  for  the  mind  of  man  to  be  always  equally 
attentive." 


Wm.  OLDNALL  RUSSELL. 


5.  Old  Square^  LineoWs  Inn. 
nth  My ^  1819. 
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BdOK  THE  FIRST. 


OF  PERSONS  CAPABLE  OF  COMMITTING  CRIMES,  OF   PRINCIPALS 
AND  ACCESSORIES,  AND  OF  INDICTABLE  OFFENCES. 


CHAPTER  THE  FIRST, 

Of  Persons  capable  of  committing  Crimes. 

JIt  is  a  general  rule  that  no  person  shall  be  excused  from 
punishment  for  disobedience  to  the  laws  of  the  country^  ex- 
cepting such  as  are  expressly  defined  and  exempted  by  the 
laws  themselves  (a).  The  inquiry,  therefore,  as  to  what  per- 
sons are  capable  of  committing  crimes,  will  best  be  disposed 
f^f  by  consiaering  the  several  pleas  and  excuses  by  which  a 
person  who  has  committed  a  forbidden  act  may  be  exempted 
urom  punishment 

^ni^nose  pleas  and  excuses  must  be  founded  upon  the  want  or       p  ni 
defect  oftoitt  in  the  party  by  whom  the  act  has  been  committed*  ^i^Jior 
For  without  the  consent  of  the  willf  human  actions  cannot  be  defect  tf 
considered  as  culpable ;   nor,  where  there  is  no  will  to  com-  *<^'* 
mit  an  offence,  is  there  any  just  reason  why  a  party  should 

a  4  Blac.  Com.  ?0. 
VOL.  1.  1 
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incur  the  penalties  of  a  law  made  for  the  punishment  of 
crinios  and  oif«niroH(^).  The  rases  of  want  or  defect  of  will 
scrni  to  be  reducible  to  four  heads: — I.  Infancy — IL  Non 
coniiK)s  mentis — III.  Subjection  to  the  power  of  others*- 
l\.  lgnonin(e. 

I.  The  full  ago  of  man  or  woman  by  the  law  of  England  is 
twontv-ono  ^eai-str) :  under  which  age  a  person  is  termed  an 
inisdru:ea-   i'l^/'i"/*  and  IS  exempted  from  punishment  m  some  cases  of  mis- 
norr.  detueanoi's  and  offences  that  are  not  capital  {d).  But  the  nature 

of  the  offenre  will  make  diiferences  which  should  be  observed. 
I'hiis,  if  it  be  any  notorious  bi-each  of  the  peace,  as  a  riot, 
battery,  or  the  like,  an  infant  above  tlic  age  of  fourteen  is 
equally  liable  to  suffer  as  a  pei-s-on  of  the  full  age  of  twenty- 
one  (f ) ;  and  if  an  infant  judicially  perjure  himself  in  point  of 
age.  or  otl<er\vise,  he  shall  be  punis1ie<l  for  the  perjury ;  and 
he  may  be  iniiicied  for  cheating  \n  ith  false  dice,  Ace.  (/) :  but 
if  the  offence  fhargefi  liy  the  indictment  be  a  mere  non-feas- 
ance (unIe^'s  it  be  of  such  a  thing  as  the  party  be  bound  to  by 
reason  of  tenuix*  or  the  like,  as  to  repair  a  bridge*  &c.)  tbere^ 
in  some  cases,  he  shall  be  privilt^ged  by  his  non-age,  if  un- 
der twenty -our.  Ihrnigh  above  fouHeen  years;  because  laches 
in  such  a  case  shall  not  he  imputed  to  him  {g).  (1) 

It  is  said,  that  if  an  infant  of  the  age  of  eighteen  years  be 
convicted  of  a  disseisin  with  force*  yet  he  shall  not  be  impri- 
r«  31  s(med  (A)  ;*  and  the  law  seems  to  be,  that  though  an  infant  at 
the  age  of  eighteen,  or  even  fourteen,  by  his  own  arts,  may 
be  guilty  of  a  forcible  entry,  and  may  be  fined  for  tiie  same; 
yet  he  cannot  be  imprisoned,  becaune  his  infancy  is  an  excuse 
by  reason  of  his  indiscretion,  and  it  is  not  particularly  men- 
tioned in  the  statute  against  forcible  entries,  that  he  shall  be 
committed  for  such  fine  (t).     But  an  infant  cannot  be  guilty 

6  1  Hale  14.  h  1  Hale  21. 

e  It  18  the   lull   age  of  male  or  female  ac-  i  4  Bac.    Abr.  .Si)1.     Dalt.  ^Oi,    Co.  Lit. 

cording  to  common  speed).  Lit.  s.   104.  259.  3.>7.     And  scu  1  Hawk.  P.C.  c.B4.  t.  35.  ibat 

d  1  Hale  20.  the  infant  ouf^ht  not  tu  be  tn>|)ri(oned  brcauM 

e4  Blac.  Com.  23.     1  Hale  20.     Co.  Lit.  he  shall  uot  be  subject  to  coiporalp<inifchu«eii| 

246,  b.     2.  Inst.  703.  by  foice  of  the  gt-nnnl  words  of  any  kUtute 

/3  Bac.  Abr.  593.     Sid.  253.  wherein  he  is  not  ex{iict'»1y  u&nicd. 

g  1  Hale  20.     3  Bac.  Abr.  591. 

(1)  Massachusetts. — The  proceedings  against  «iii  infant  upon  the  statute  of 
1805,  for  not  appearing  at  a  military-  muster,  aro  not  civiliter^  hut  crhninah' 
ter  for  an  offence  against  the  law  ;  and  in  these  proceedings  he  may  appear 
and  answer  in  person,  for  the  same  reason  that  to  an  indictment  for  ao  offence 
against  an  inftint,  be  may  personally  answer.  If  the  law  were  otherwise,  no 
proceedings  could  be  had  against  infants,  having  no  guardian  appointed  by  the 
probate  court  to  recover  penalties  for  offences  committed  by  them ;  for  Id 
those  cases  a  justice  U  not  authorized  by  law  to  assign  guardians  to  them. 
4  M.  R.  :M1.  Winslow  r.  .Anderson. 
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of  a  forcible  entry  op  disseifliii  by  barely  commaiiditig  one,  or 
by  assenting  to  one  to  his  use ;  because  every  such  command 
or  assent  by  a  person  under  such  incapacity  is  void  ;  but  an 
actual  entry  by  an  infant  into  another's  freehold  gains  the 
possession  and  makes  him  a  disseisor  (A*). 

Witli  regard  to  capital  cnmes  tlie  law  is  more  minute  and  infams 
circumsped:,  distinguishing  with  greater  nicety  the  several  de-  capital"* 
grees  of  age  and  discretion :  though  the  capacity  of  doing  ill,  crimes. 
or  contracting  guilt,  is  not  so  much  measured  by  years  and 
days,  as  by  tjie  strength  of  the  deiinc|uent's  undei*standing 
and  judgment  {l\    But  within  the  age  of  seven  years  an  infant 
cannot  be  punished  for  any  capital  offence ;  whatever  circum- 
stances of  a  mischievous  discretion  may  apj^ear ;  for  ex  pre- 
sumptione  juris  such  an  infant  cannot  Iiave  discretion ;  and 
against  this  presumption  no  averment  shall  be  admitted  (m). 

On  the  attainment  of  fourteen  years  of  age,  the  criminal  *ac- 
tions  of  infants  are  subject  to  tlie  same  modes  of  construction 
as  those  of  the  rest  of  society ;  for  the  law  presumes  them  at 
Uiose  years  to  be  doli  capaceSy  and*  able  to  discern  between 
good  and  evil,  and  thei*efore  subjects  them  to  capital  punish- 
ments as  much  as  if  they  were  of  full  age  (n).  But  during 
the  interval  between  fourteen  years  and  seven,  an  infant  shall 
be  primS  facie  deemed  to  be  uoli  incapax,  and  presumed  to 
be  unacquainted  with  guilt ;  yet  this  presumption  will  dimin- 
ish with  the  advance  of  the  offender's  yeai*s,  and  w  ill  depend 
upon  the  particular  facts  and  circumstances  of  liis  case.  The 
evidence  of  malice,  however,  which  is  to  su])ply  age,  should 
be  strong  and  clear  beyond  all  doubt  and  contradiction  :  but 
if  it  appear  to  the  Court  and  jury  that  the  offender  was  doli 
capax,  and  could  discern  between  good  <and  evil,  he  may  be 
conyicted  and  puffer  death  (o).  Thus  it  is  said,  tliat  an  infant 
of  eight  years  old  may  be  guilty  of  murder,  and  shall  be 
hanged  for  it(ji]:  and  where  an  infant  between  eight  and 
nine  years  was  indicted,  and  found  guilty  of  burning  two 
bams^  and  it  appeared  upon  examination  that  he  had  ma- 


k  4  Bac.  Abr.  591.  Co.  Lit.  357.  1 
Hawk.  P.  C.  c.  64.  s.  35. 

/  4  Blac.  Com.  23. 

m  I  Hale  27,  S8.  1  Hawk.  c.  1.  s.  1.  note 
ri).  4  Blac.  Com.  23.  Yet  there  is  a  prece- 
dent in  the  register,  foL  309,  6.  of  a  pardon 
granted  to  an  infant  within  the  age  of  seven 
years  who  was  indicted  for  homicide;  the 
joiy  baling  found  that  he  did  the  fact  before 
be  was  seven  years  old. 

n  Dr.  and  Stu.  c.  26.  Co.  Lit.  79.  171. 
347.  Dalt.  476.  505.  1  Hale  25.  3  Bac. 
Abr.  581. 

o  1  Hale  25.  27.    4  Blac.  Com.  23.   Tlie 


civil  law,  as  to  capital  punishments,  distin- 
guished the  ages  into  four  ranks: — l.j£/(U 
pubertaiis  pienay  which  is  eighteen  years.  2. 
*^tas pubtrtatiSy  or  piibertas  generally,  which 
is  fourteen  years,  at  which  time  persons  were 
likeivisc  presumed  to  be  doli  capaces.  3. 
*^tas  puberlati  proxima ;  but  in  this  the  Ro- 
man lawyers  were  divided,  some  assigning  it 
to  ten  years  and  a  half,  others  to  eleven  ;  be- 
fore which  the  party  was  not  presumed  to  be 
doli  capax.  4.  JnfantLa,  which  lasts  till  seven 
■  years  ;  within  which  a^c  there  can  be  no  guilt 
of  a  capital  offence.  1  Hale  17,  18,  19. 
ip)  Dalt.  Just.  c.  117. 


4  Of  PersoHi  capable  of  L*<^&  ^ 

liro,  ivveiige.  ciafU  and  cunning,  he  had  judgment  to  be  hang- 
ed, and  ^as  exeruted  arrordingly  (9).  (t3) 

Aninfant,  id*  tlie  age  or  nine  yeai-s,  having  killed  an  infant  of 
\*  T)]  the  like  age.  roiifeHsed  the  felonv  ;  and,  upon  examinalion«  *it 
was  fiiiind  tliat  lie  liid  the  bhMMi  and  the  body :  the  justices 
held  that  he  ought  to  be  hanged  ;  hut  they  n^spited  the  execu- 
tJon«  that  Ih'  might  get  a  panlon  (r).  Another  infaiit»  of  the 
age  of  ten  years,  who  had  killetl  his  companion  and  hid  him- 
self, was,  iiowever,  actually  hang(*d  ;  upon  the  ground  that  it 
appeared  by  his  hiding  that  he  could  disceni  lietween  good  and 
evil ;  and  nuiUtia  supplet  fptatem  (s).  And  a  girl  of  thirteen 
ha.s  been  burnt,  for  killing  her  iniHtit^s  (/)• 

In  the  casa  of  rape*  the  law  presumes  that  an  infant  under  the 
age  of  foui"teen  yeai-s  is  unable  to  commit  tlic  crime ;  aad 
therefore  it  seems  he  cannot  be  guilty  of  it :  but  this  ia  upon 
the  gmund  of  impoteucy  rather  than  the  want  of  discretion. 
For  he  may  he  a  princi|ial  in  the  second  degit^,  aa  aiding 
and  aasisting  in  this  offence  as  well  as  in  other  felonies,  if 
it  appt*ar  by  sufficient  circumstances  that  he  had  a  miachie^ 
vous  discivtion  (h). 

The  follo\\iHg  is  an  importantcase  as  to  the  capability  of 
an  infant  of  ten  years  old  being  guilty  of  the  crime  of  murder ; 
and  as  to  the  ex|iedieiicy  of  visiting  such  an  offender  with  car 
pital  punishment. 

At  Bury  summer  assizes   1748,  William  York,  a  boy  of 

niu*^irr  h  •  ^^"  K*"***  «f  aS^«  ^'^  convicted  before  Lord  Chief  Justico- 

a  boy'^of  ^  Willes,  for  the  murder  of  a  girl  of  about  Gve  years  of  sge« 

trii  years     and  received  sentence  of  deatli ;   but  the  chief  justice,  oat  of 

^^^'  regard  to  the  tender  years  of  the  prisoner,  respited  execution* 

till  he  should  have  an  opportmiity  of  taking  the  opinion  of  tiir 

rest  of  the  judges,  whetlier  it    was  pro|ier  to  execute   hist 

or  not,  u|ion  the  s|>ecial  riirunistanccs  of  the  case;  which. 

q  Dcan'«   ca>e,   MS.   lU-port,  1   II.ilc  25,         t    Alice   ilc   \ValHboroush*f  carry  1   Hale 
note  (tt).  *ti. 

rl    Mule  27.     K.   Corrmr,  57.    U.  ^VoMf,  v  1  Hnle  630. 

133. 
«  Spigiirnar?  cjl^c,    1    llalc  26.  Filz.  Kcti. 

Corona,  118. 


^g)  An  infant  cannot  he  naturalized  upon  his  own  petition,  but  he  may  be 
upon  the  petition  ol'  hi»  pan-nt  or  legal  guardian.  By  person^  in  the  statutes 
upon  the  subject  of  natur.tlizition.  must  bo  understood  a  pcraon  capable  of 
contracting  tiie  obligations  of  ailegiar.ro.  To  enable  an  infant  to  aonul  hit 
obligations  of  allegiance  to  his  nativi:  sovereign,  and  enter  into  new  ones  to 
the  United  States,  the  provision  (in  the  statutes)  ought  to  be  expreas,  but 
there  is  no  such  provision.     2  M.  K.  420,  Le  Korestiere,  Petitioner. 

New-Hampsiiike.  — Persons  under  the  age  of  twenty-one  years,  are  prohi- 
bited from  voting  at  elections,  under  a  penalty  of  f^\0.  Ncw-Uamp.  Laws, 
<254,  ed.  of  IP'15 
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he  iTpiirtrd  to  the  judges  at  Scrjciuit'H  Inn  in  Midiaelnuw 
term  Ibllowing. 

•TIm-  Iwy  ttiui  girl  were  parish  rhilitmt.  tiut  nnilcr  thr  cnir  r«  fll 
Hf  a  immhioner.  at  whose  house  tlwy  «en-  (otigeil  lutd  muin- 
tained.  On  the  iIhj  the  miinler  hap|icneil.  tlic  man  of  the 
houM'  and  hiit  wife  wejit  out  to  thi-ir  work  rarlj  in  the  morn- 
ing, and  left  the  rhildrcn  in  hid  lugether :  when  they  i-eturu- 
ed  TroHi  work,  the  gtrl  was  nusNing:  and  the  boj  being  ank- 
cil  what  wiu)  lirt^ome  nl'  her.  answered  that  he  hiul  helped  her 
up  and  put  on  her  (iotlK-»,  ami  tlint  xhe  wa^  gone  he  knew  not 
whither.  Ujwn  IhLs,  strict  seareh  was  made  in  the  ditches  and 
poobt  of  water  near  the.  Iioiifie,  tVoin  an  apprehetii^iun  Ihat  tlin 
child  might  hare  lallen  into  Ute  water.  During  this  seorrh, 
the  rnan,  under  whottc  care  the  cliiUiren  were,  observed,  that 
»  lu'ap  of  dung  near  the  houite  htid  heen  new  ly  turned  up  ;  and 
Upon  removing;  the  upjHT  (ini't  of  the  heap,  Ik'  found  the  body 
uf  the  child  idtout  a  foot'fl  depth  under  the  surface,  cut  and 
manned  in  u  most  barbai-uUH  aiid  horrid  manner.  Upon  tiiis 
discovery,  the  boy,  wlio  was  tin-  only  {mtnoii  ettpable  of  cem- 
mittin);  the  tUct  that  was  left  a.t  liuine  with  tlie  child,  was 
charged  with  the  ftwt.  which  he  KlifBy  denied.  When  tWe  Co- 
roner's jurytnet,  the  Iwv  was  again  charged,  but  persistwl 
still  to  deny  tlie  fact.  At  length,  being  ehlirly  interrogatodf 
he  fell  to  crying,  iuid  said  he  would  ti-ll  the  whole  tnilh.  He 
then  Hftid,  that  the  rhild  had  been  used  to  foul  herself  Ui  bed  } 
ihat  she  did  an  that  nrorning  (which  was  not  true,  for  Tlie  bcil 
wan  searched  and  found  to  be  clean) ;  that  thereupon  he  tnok 
her  oirt  «f  the  bed,  luid  currieil  her  to  the  dung  heap ;  and  witli 
a  lurge  knife,  which  he  found  ahout  the  house,  rut  her  in  t)te 
e  tlu-  body  appeured   to  be  mangled,  and  buried  her  in 
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the  dung  heap;  placing  the  dung  and  straw  that  wax  bloody 
under  tte  body,  and  coloring  it  up  with  what  was  clean;  and 
having  su  done,  lie  gtrt.  water  and  washed  himneir  a«  rleun  as 
he  onild.  The  hoy  was  the  next  morning  carried  Itefore  » 
neighbouring  justice  of  the  |>eace,  before  whom  he  repeated 
hiH  confession,  wilJi  all  the  cirrumMtanceH  he  had  related  to 
the  coroner  and  his  jury.  The  justice  of  the  jieace  very  pru- 
dently deferred  procee^ling  to  a  commitment,  until  the  boy 
dhoiild  hnve  an  opportunity  of  recollecting  "himself,  Accottl- 
higly  he  warned  lilm  of  the  danger  he  was  in  if  he  should  he 
thought  guilty  of  the  fB<.'t  he  stood  charged  with,  and  admn- 
niilied  him  not  to  wnmg  himself:  and  then  ordered  hiiu  into 
a  room,  where  none  of  tlie  crowd  that  atlenilod  should  have 
wceaa  to  him.  When  the  hoy  had  heen  wime  hotirs  in  this 
nan,  wlieiT  victuals  and  ilrink  were  provided  for  him,  he  was 
brooght  •  i«ecund  time  beloiv  the  justice:  and  then  he  re- 
pomtsd  hi>  farmer  confession :  ujton  which  lie  «us  committed 
to  giu^ 

On  the  trial,  evidence  was  given  of  tlic  declarations  before 
iientioued  to  ha^  c  been  made  before  the  coroner  and  his  jury, 


^ 
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auid  befoiT  the  justice  of  the  peace :  and  of  many  declarations 
to  I't-  saiDf  n  ii-fxise  whirh  thi*  \m\  iiiadr  t(»  other  people  after 
h«'  « anif  tM  Raol.  aii'l  rveii  ilciwn  to  tlie  (lav  of  his  trial ;  for 
he  Min<«taniiv  told  the  -^aiiie  stnrv  in  substance,  commonly  ad- 
dins:  that  thr  di*.  11  put  hiin  upon  (^nimitting  the  fact.  Upon 
this  f^idencr,  witli  S4iiiii>  otlicr  rircuiiistanccH  tending  to  cor- 
roborate the  roiifi'NsifiiiH,  h«'  wa^  ruii\irt(Mi. 

(  [loii  this  rf|H)i1   of  the  chief  Justire,  the  jud(^,  having 
tHk«-ii  tiiiM*  to  consider  of  it.  unaniinouHly  agreed,  1.  That  the 
dfrlaratioiis  stat(*d  in  the  re]H»i't  were  evidence  proper  to  be 
h'ft  t'l  t hi*  jury.  '2.  That  supjKising  the  biiy  to  have  beengpiil- 
ty  of  this  fact,  there  were  .so  many  ciirumstancen  stated  in  the 
ri'iHirt.  which   were  undoubtedly  tokens  of  what  Lord  Hale 
calls  a  mixchircous  dhcrelion^  that  he  was  certainly  a  proper 
subject  for  capital  punishment,  and  ought  to  suffer;  for  it 
would  hr  of  very  danf^enius  conscfpience  to  have  it  thought* 
that  chiMivn  ma}  commit  such  atn>cious  crimes  with  impa- 
nity.  That  there  are  many  crimes  of  the  most  heinous  nature, 
such  as  in  the  present  case  the  niunler  of  young  children, 
poisoning  parents  or  masters,  burning  houses,  &€•  whichchil- 
dren  are  very  callable  of  committing ;  and  which  they  nay  In 
some  ciirumstances  be  under  strong  temptations  to  conunit; 
and  therefore  though  the  taking  away  the  life  of  a  boy  of  ten 
[*  U]        years  old  might  savour  of  *ciiicltyy  yet  as  the  example  of  that 
bov*s  punishment  might  be  a  means  of  deterring  other  chil- 
drt*n  fnnn  the  like  offences ;  and  as  the  sparing  the  boy,  merely 
on  account  of  his  a^e^  would  probably  have  a  quite  contrary 
tendeiK-y,  injustice  to  the  public,  the  law  ought  to  take  ite 
coui-se:  unless  there  ivinuined  any  doubt  touching  his  guilt. 
In  this  general  principle  all  the  Judges  concuiTed :  but  two  or 
thire  of  them,  out  of  giTat  tendenu*s8  and  caution,  advised 
tlie  chief  justice  to  send  another  irprieve  for  tlie  prisoner; 
suggesting  that  it  might  p<issibly  appear  on  farther  inquiry, 
that  the  b(»y  had  taken  this  matter  upcm  himself  at  the  insti- 
gation of  some  p(*rs<ni  or  other,  who  hoped  by  this  artifice  to 
sciven  the  i-eal  offender  fn)in  justice. 

Acconlingly  the  chief  justice  granted  one  or  two  more  re- 
prie\es;  and  desired  the  justice  of  the  peace  who  took  the 
boy's  examination,  and  also  some  other  persons,  in  whose 
prudenfT  he  could  confide,  to  make  the  strictest  inquiry  they 
could  into  the  affair,  and  re|)ort  to  him.  At  length  he,  re- 
ceiving no  fartlier  light,  deteiTuined  to  send  no  more  reprieres, 
and  to  leave  the  prisoner  to  the  justice  of  the  law  at  the  exfM- 
ration  of  the  last;  but,  befoi*c  the  expiration  of  that  rei»ieve, 
execution  was  respiti'd  till  father  order,  by  warrant  from  one 
of  the  Secretaries  of  state :  and  at  the  summer  assizes  1*757 
the  prisoner  had  the  benefit  of  his  Majesty's  pardon,  upon 
( ondit  ion  of  his  entering  immediately  into  the  sea  service  (v)* 

V  Vork'fc  case,  Fost.  70,  tt  ttqu 
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An  act  making  a  new  frlony,  cxtmOa  not  Ut  nn  infanl:  mi- 
dcr  the  agi-  of  (lisrn-tion,  naivicly,  foiiilt-i'ti  ypars  old  (a*)  j  and 
general  aU*Iiit«.s  Hint  fjive  coi-poral  puiiiHUment.  arc  not  to  cx- 
(^■iirl  to  iiifantH  ;  and  llirrofnrr  if  nn  infant  be  con«  it  U'd  in  ra- 
vishment of  ward,  he  "hnil  nol.  In- tin  prisoned,  tljoug)i  tliettta- 
liile  orMtrion,  r.  C.  be  general  in  that  rase(v).  •Bnl  tliis 
must  he  understood,  where  the  rorporal  puni^ilnnent  ix,  an  it 
were,  but  collatfi-nl  to  the  olTenci',  and  not  the  dirert  inten- 
tion of  the  pcoreeding  agaln-it  the  infant  for  his  misdemeanoi- : 
in  many  rases  of  nhirh  kind  tlit  infant  under  the  a^e  of  31 
Bhall  be  spared,  though  possibly  the  punishment  be  enarted 
by  parliament  (;:). 

But  where  a  fart  is  made  felony  or  treason,  it  extends  an 
well  tn  infants,  if  above  fourteen  yeAi-s.  as  to  otliers.  And  tluK 
appears  by  several  a^'t^  of  parliament,  us  by  I  Joe.  I.  r.  3.  of 
felony  for  mai-rying  two  wives,  in  wliieh  there  is  a  special  ex- 
ception  of  nian*iaf;es  within  the  ugt"  of  rouKent,  whirh  in  fe- 
males U  twelve,  in  males  fourteen  years :  mo  that  if  tlie  mar- 
riage wei-e  above  the  age  of  ronsent.  thoit^h  within  the  age  of 
'21  years,  it  is  nirt  exempted  from  the  {lenalty.  So  by  the  sta- 
tute 21  H.  VUI.  r.  7.  ronreming  felony  by  servants  that  em- 
bezzle tlieir  master's  goods  delivered  to  tlieni,  there  is  a  spe- 
cial provision  tliat  it  sliall  not  extend  to  servantx  under  the 
age  of  18  years,  who  rertainly  had  bren  within  the  penalty, 
if  above  the  age  of  discn-lion,  namely  14  years,  thnngh  under 
18  years,  nnlews  there  had  been  a  special  provision  to  exclndt 
them.  And  so  by  the  12  Anne.  e.  7.  (Iiy  which  it  is  made  fe- 
lony witliout  benefit  of  clergy  to  steal  goods  to  Uie  value-  of 
40«.  out  of  an  house  though  the  bouse  be  not  broken  open) 
wherw  apprenlires  who  shall  rob  tJieir  masters  arc  excepted 
out  of  the  art  [a]. 

In  many  cases  of  crimes  committed  by  infants,  the  judges 
will  in  pnidince  respite  the  execution  in  order  to  get  a  par- 
don :  and  it  is  said  that  if  an  infaiif  appai-ently  wanting  din- 
ci-etiou  be  indicted  and  found  guilty  of  felony,  (he  justices 
themselves  may  dismiss  him  without  a  pardon  (6).  But  this 
authority  to  dismiss  him.  must  lie  understood  ot  a  reprieve 
before  judgment :  or  of  a  case  where  the  jm-y  fitid  •the  pri- 
soner witliiu  the  age  of  seven  years,  or  not  of  sufRci«nt  dis- 
cretion to  judge  between  good  niul  evil  (c). 

II.  It  has  been  considered,  that  there  are  four  kinds  of  per-  ' 
sons  who  may  be  said  tn  be  non  compos.     1.  An  ideot  2.  One  « 
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inailc  non  compos  by  Nirkiirss.     .1.  A  luiiatir.    4.  One  that  in 
drunk  (J). 

All  idiot  in  u  fiiol  or  mailman  rmni  his  natlvitj,  and  one 
who  overliaN  any  lurid  inUM'\alN:  and  hucIi  an  one  ia  de- 
scribed as  a  |icrHf>n  that  cannut  iiumbpr  t^^cnty,  tell  the  daya 
of  the  wrok,  diM-n  not  kno^»  his  fatliiT  or  mother,  hiaownagey 
Ace. :  but  tlirse  un*  mt*ntii>nrd  as  instances  only  ;  for  whether 
idiot  or  not  is  a  f|nr«4tion  of  fart  for  tiir  jury  (/).  One  who  ia 
snnius  ft  mutuxn  uatiritute.  is  in  prrsumptionof  lawanidiof. 
and  the  mther  hci*uuse  ho  lia^  no  possibility  to  underaiand 
what  is  forbidden  by  la\\  to  be  done,  or  under  what  penalties: 
but  if  it  appear  that  he  has  the  use  of  underNtanding,  which 
many  of  that  condition  disco\(T  by  signs,  to  a  very  great  mea- 
sure, then  he  may  Ik*  tried,  anil  mi  Her  judgment  and  execu- 
tion :  though  gn^at  caution  should  be  uwd  in  such  a  proceed- 
ing (/).  i-n 

A  person  made  non  compos  menttA  by  sicknesa,  or,  aa  it  ha» 
*been  HOinetime.s  expressed,  a  |N4*Hfm  afflicted  with  dfmeafia 
accidentalis  vri  advrntitian  is  excused  in  criminal  cases  fttim 
such  act.s  a.s  are  coniniitt(*fl  while  under  the  inflaence  of  hia 
disorder  (<).  Several  cauM*s  have  been  assigned  for  tliia  dis- 
order; such  as  the  distemper  oft  lie  humours  of  the  body;  the 
violence  of  a  dim^ase.  as  fever  or  palsy  ;  or  the  concussion  or 
hurt  of  the  brain  :  and  as  it  is  iiioir  or  less  violent,  it  is  dis- 
tinguishable in  kind  or  degree,  fi*oni  a  particular  dementiaf  in 
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/  1  Hair  34.  And  »oe  Ihi'  imli*  ("}  uhprr 
It  ii  ftai'l  that  nrcoiiliii^  to  -IJ  As>i>.  pi.  J*', 
and  8  Hen.  IV.  2,  if  -i  pri^iuirr  ^lait>!>  inutr-, 
ic  chaJl  be  enqiitrrd  nhrthei  it  br  v-ilful,  or 
by  the  act  of  God;  iioiii  ulirnir  L'roinplou 
inftn  that  if  it  l}<.  by  tho  act  nf  (ioil,  ilir  par* 
ty  ihall  not  mtCvr,  Croinpl.  Ju^i.  'J9,  n.  But 
if  one  who  ib  bfUh'feaf  ami  «luinh,  may  diMo- 
ver  by  signs  thii  he  hath  inn  ukc  of  iiiiri«i-- 
f^tanding;  much  more  may  one  u-lm  ix  nnly 
(litmb,  and  concpquently  such  h  onv  ni>''.y  L« 
|uUty  of  frioiiy  ;  fed  quire  hoxv  hr  fh.ill  he 
arraigned.  It  may  br  ob>cr\p>ti  tlint  frnm  tliL* 
humane  excrtion«nf  many  in:;riiions  and  able 
persons,  and  from  thr  extpnsivp  r|i;iiitabl(*  in- 
'Ftitutionii  forthe  iii'-tructitui  r>f  tht-  dvuf  ami 


dumb,  iii.in>  of  ihow  unfortunaia peopU  havA 
111  tlir  pii'-iiit  iluy  a  veiy  perfect  knowledge 
oi  ii::i)t  :iiiii  mnni;.  In  SteepR  cair,  I  Leach 
45],  it  ini^niii-,  ubo  rould  not  hear,  and  couM 
n.n  hi-  ).'i'\.iili>.)  u(Nin  to  plead,  wai  found 
imiti'  liv  iiif  vi^icilinn  nf  Uod,and  then  fried, 
fuu!i>t  i:ui!i\,  .'in  I  M-iitfnred  to  be  trantporl* 
nl.  An  !  in  Jonr^V  ra«e,  1  I^acb  101,  where 
the  iniMini-i  luhii  \i.'i^  inilicted  on  IS  Anne» 
i'.  7.  fill  sic  iliii^  ill  u  ilwrlline  hnuie)  on  be- 
inz  pill  tij  ihi*  bar,  appeared  to  be  draf  am! 
diiMi'.i:  ;iiiil  tbr  jniy  fniiiid  a  verdict,  **  Mulo 
iiy  111:  ^i^ii.iiiiin  nl  (ind;**  after  which  a  wo- 
mnn  \\  .i<  rxninincil  up<in  her  oath,af  to  the  fart 
lit  lu-i  h  ii)c  able  In  make  him  understand 
what  nilirio  s:ud,  wliirh  >\w  faid  khc  could  do 
by  lll(^l^^  i>l  >i;;ii>,  »u»  airaifrned,  tried,  and 
i:iii!\irifil  i>f  ilie  ^ilnple  liirrrnv. 
p  1  lluir  'MK     :i  Bar.  Abr.  526. 


(3)  Massac  HIS i:tt«. — This  is  the  common  practice  in  Massachusetts.  A  per- 
80D  with  whom  tht;  party  is  able  to  con v erst*  by  ^ipfiis,  is  sworn  by  order  of 
court,  truly  to  interpret  and  explain  the  procoeilinp:«  tt»  the  prisoner,  and  he 
acxordlngly  interprets  or  explains  the  indict mont  as  it  is  read  on  the  armign- 
meat,  and  then  informs  the  court  of  the  pri^^oner's  answer  or  plea.  Where- 
upon the  trial  proceeds  as  in  other  cai^es  ;  and  nuy  (|U(•^tions  are  put  to  the 
witnesses  which  tlic  prisoner  desires,  which  questions  he  explains  to  the  per- 
son appointrd  to  intrrprr^t  ihr  proceedings. — Kpitor  '^ 
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respect  to  Homc  partic;ular  inatUi's,  t«  a  total  alienation  of  tlie 
minil,  or  roniplt-U:  niMcliic-Ks  (/i). 

A  lumitir  is  one  iabonririg  also  uiidtT  a  H)MM:icH  of  tlic  drmen-  j 
tia  ttccidcntalU  vcl  advcntitia,  but  iliHlinKuiHliabU'  in  this,  that 
lio  U  atnictitl  hy  liix  iliMortU-.r  only  hy  lert^iin  jicriudH  lUiil  vi- 
ciHsitudeM,  having  intsnaln  of  i-faaon.  Such  a  persnn  liuriiig 
im  fhrviny  is  entitled  to  the  same  iiidulgence  »s  lu  hia  acta, 
anil  stamb  in  tli«  aKino  tlcKree  will)  one  ^^lloH4^  iliwinW  if  fix- 
C'd  and  pc^rniaiiejit  (t).  The  name  of  Innacy  was  taken  fram 
the  influenro  uiiich  tlie  moon  was  Hunposed  to  have  in  hU  dis- 
order!:) of  tbe  brain ;  a  notion  whicb  Ints  been  exjiluiled  by  tlic 
sounder  plulosuphy  of  inuderu  tiiiiex. 

Witli  i-cjipect  to  a  (tenton  iion  eomixM  mentis  from  drutiMm-  p 
■nfN,  a  species  of  madness  which  lias  been  termed  lUnneKtia  '< 
affeclala,  it  is  a  settled  I'ule,  tliat  if  the  drunkenness  be  volun* 
tary  it  rannot  exrutte  a  man  fniin  tbe  e/inimtsaion  of  any 
crime  (fc),  but  on  tlic  contrary  must  be  considered  as  an  ag- 
gravation of  whatever  lie  docs  amiss  (i).  Vet  if  a  pei-son,*  hy 
tlie  unnkilfulne^s  of  his  physician,  or  by  tlie  rontrivanpe  of  his 
<'neiaieS(  cat  oi-  drink  such  a  thing  as  causes  phrenzy,  this 
puts  him  in  tbe  saine  condition  with  any  otiier  phrenzyt  and 
equally  excuses  him ;  also  if  by  one  or  mure  sucn  pmrticea  an 
habitual  or  fixed  pliivazy  be  caused,  though  tbis  madness  was 
'ontractcd  by  the  vice  and  will  of  tbe  party,  yet  tbe  habitual 
and  fixvd  pLreiizy  caused  tliereby  puts  tiic  man  in  tlie  sanitt 
condittoM  lut  W  it  were  eoiitrartcd  nt  first  involuntarily  (ni). 

But  tlioiigh  this  subject  of  noa  compos  mentis  may  be  sjiun  i, 
nut  to  a  greater  leii^i,  and  brancbcil  into  several  kinds  and  it 
degi-ees,  yet  it  apiie^rs  that  tbe  prevailing  distiuctiun  herein  " 
inlaw  is  between  idiocy  and  lunacy;  the  first,  a.  fatuity  a  rea-  ts 
tirnlate,  or  deinfntia  naturulis,  wliii-h  excuses  the  parly  as  to 
his  acts :  the  other,  accidental  or  adventitious  madness,  wliich* 
whether  pei-manont  and  fixed,  or  with  lucid  intervals,  goes 
niider  the  nami-  oi'luiuity,  and  excuses  equally  with  idiocy  as 
to  acts  done  during  the  phrc^nzy  (it). 

The  great  difliculty  in  ciises  of  this  kuid  is,  to  determine  ^ 
where  a  person  shall  be  sitid  to  be  so  far  dcpri veil  of  his  sense  o-, 
and  memory  as  not  to  have  any  of  his  actions  imputed  to  liim;  '° 
or  when-i  notwitlistandiiig  some  defects  of  this  kind,  he  stiil 
npiiears  to  havii  so  mnrli  reason  and  iindei-standing  as  will 
make  him  an-imntahlc  for  his  actions.     Lord  Hale,  speaking 
of  partial  insanity,  Kays,  that  it  is  tbe  condition  of  vei-y  many, 
I'-Hpecially  melancholy  jK-rsmis,  wlio  forthcmost  part  discover 
\  thfdr  defect  in  excessive  tears  and  griefs,  and  yet  arc  not  whol- 
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\y  itestitute  of  the  ii.sc  of  ivaHon  ;  anil  that  this  partial  insani- 
ty seems  not  Ui  excusf  them  in  committing  of  anj  capital  nf- 
fcnrc.  Ami  br  says  further,  "  Doubtless  most  perHons  that 
are  felons  i>f  Utemselvcs  and  otiiers  are  under  a  degree  of  par- 
tial inManity  when  they  commit  these  offences ;  it  is  Tery  dif- 
fimlt  to  define  the  invisible  line  that  divides  perfect  and  par- 
|if*  1 3]  ^^'  i*^^^*^'^? «  '^"^  't  must  iTst  upon  *cii-cnmstanceB  duly  tu  be 
■  ^  weighed  and  considered  both  by  the  judge  and  jury,  lest  on 

the  one  side  there  be  a  kind  of  inhumanity  towards  the  defects 
of  human  nature,  or  on  the  other  side,  too  great  an  indulgence 
given  to  great  crimes."  And  he  conchidcn  by  saying,  **  the 
best  measure  I  can  think  of  is  this :  such  a  {terNon  as  labour- 
ing under  melancholy  distempers,  hath  yet  ordinarily  as  great 
nnderstaiiding  as  ordinarily  a  child  of  fowrtecn  years  hath,  is 
snch  a  pei-son  as  may  be  guilty  of  treason  or  felony  (o).** 

It  will  be  proper  to  mention  some  of  the  rases  nhirh  have 
been  decided  upon  this  difficult  and  most  important  tnibject. 

In  tJie  rase  of  Lord  Frrrert,  who  was  tried  before  the  House 
of  Lords  for  murder,  it  was  proved  that  his  lordship  was  oc- 
casionally insane,  and  incapable  from  his  insanity  ot  knowing 
what  he  did,  or  judging  of  the  consequences  of  his  actions. 
But  the  murder  was  deliberate ;  and  it  apppearetl  that  when 
he  committed  the  crime  he  had  capacity  sufficient  to  form  a 
design  and  know  its  consetjuences.  It  was  urged  on  tfie  part 
of  the  prosecution,  that  coni]detr  possession  of  reason  was  no- 
iierewaty  to  uaii-ant  the  judgment  of  the  law,  and  that  it  was 
sufficient  if  tlie  party  had  such  possession  of  reason  as  enabled 
him  to  comprehend  the  natni-e  of  his  actions,  and  discriminate 
between  moral  good  and  evil.  And  he  was  found  guilty  and 
executed  ( p). 

In  Arnold's  rase,  who  was  tried  at  Kingston  befm^  Mr.  J. 
Tracey  for  maliciously  shooting  at  Lord  Onslow,  it  aj^ar- 
ed  clearly  that  the  prisoner  was,  to  a  certain  extent,  derang- 
ed, and  that  he  had  greatly  misconceived  the  condact  of  Lord 
Onslow ;  but  it  also  appeared  that  he  had  formed  a  regnfair 
r*  14}  design,  and  prepared  the  proper  means  for  can-ying  *it  into 
efitct.  Mr.  Justice  Tracey  left  the  rase  to  the  jury,  observ- 
ing that  where  a  ]iersnn  has  committed  a  great  oRence  the  ex- 
emption of  iasanily  must  be  \L'ry  clearly  made  out  before  it  is 
allowetl ;  that  it  is  not  every  kind  of  idle  and  frantic  humour 
of  a  man,  or  something  imacr-ountable  in  his  actions,  which 
will  shew  him  to  be  such  a  madman  as  is  to  be  exempted  from 
punishment;  but  that  where  a  man  is  totally  deprived  of  his 
understanding  and  memory,  and  does  not  know  what  he  is  do- 
ing, any  more  than  an  infant,  a  brute,  or  a  wild  beast,  he 
will  prupei'ly  he  exempted  from  justice  or  tlie  punishment  of 
tlie  law  (5). 


1  Hala  3U. 
p  Lord  Perrtn't  ci 


q  ftrnoU'i  liiit,  HS.  Crilliion  on  Lunacf, 
4Ti.  e  Si.  Tti.  317.  16  St.  Tii.  bf  Bowall. 
Tfil,  TS5.     Thg  jury  found  ihe  piiEoncr   ^uil- 
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III  Pfu-ker's  case,  who  was  indicted  fur  aiding  the  king*8  vaAi 
4-nfmira,  by  cnk^riiig  iiitu  Uii*  French  wrvice  in  tiinn  of  war  f"*^^ 
between  FrHiice  luid  tltisi  cwuBtry,  tlip  dcft-ncc  of  liie  prinoner  ting^J^ 
WW*  rested  u})on  UiF  ground  of  iiiBiiiiit}' :  and  h  witncHs  onhts  n>ie>^ 
behaif  stated,  that  tus  gf rtcnd cliHraitcr  fniin  a  ctiild  was  that  '"'311* 
of  a  |>crson  of  very  wt^tik  int^'llccta :  ho  weak  that  it  cscited  >- 
Niirprixv  in  the  iieichbourhuod  when  he  was  acci^ptcd  for  a  soU  e< 
diei-.  But  the  evidcnrc  for  the  pr<i»p('uti[>n  hud  Hht'wn  the  act 
to  have  hocn  done  with  cunsidernbie  deliberation  and  poH.se«i> 
Miun  ufreAaoti;  aiirl  tliat  thepi-isonertWlio  wai  a  marine,  hav> 
ing  bcfn  captured  by  thfi  Fn-nth  and  cai-ri^d  into  llie  ijile  of 
France,  alter  a  conlineincnt  of  about  six  werkN.  entfrrd  vo- 
luntarily into  the  Fn-nrli  scrvire,  and  xlated  to  a  raptivc  nom- 
i-ade  that  it  was  murh  more  agre^'abk  to  lie  at  liberty  and 
liavc  plenty  of  money  than  remain  conftiied  in  a  dungeon.  'I'lic 
Attorney  General  replied  tu  this  defence  of  iiiHAnity,  that  be- 
fore it  could  have  any  weight  in  rebutting  a  charge  so  clear- 
ly made  out,  the  Jury  must  be  ]iro|)erlj  satisfied  that  at  tlie 
tame  when  tiie  crime  was  coinmittiul  the  prisoner  did  not  re- 
ally know  riglit  from  wii>ng.  *And  the  Jury,  after  heanag  [•  1^ 
the  evidence  nummed  up.  withoul  hcHitation  pronounced  the 
priHoner  guilty  (r). 

ThomaH  Bowler  wai*  tricti  at  the  Old  Bailey  on  tlit'.  2d  Ju-  nn^J 
ly.  ISIS,  for  shooting  at  and  wounding  William  Burrowes.  r«».- 
Thc  defence  a-t  up  for  tlie  prisoner  was.  insanity  occasioned  *''""'" 
by  epilepsy :  and  it  was  defwaed  by  tin;  piisoner'H  faousekefp-  ".fd'^rHj 
«r  that  he  was  »eiz(^d  \vith  an  epileptic  fit  on  the  9th  July,  mKitim. 
1811,  and  was  brought  home  apjiarendy  lifek-ss,  since  which  _ 

time  she  hail  pei'ccived  a  great  alteration  in  his  conduct  and 
demeanor ;  that  he  would  frerpieiitly  ri^e  at  nine  o'clock  in  the 
morning,  eat  his  meat  almost  raw,  and  lie  on  the  grass  expos- 
ed to  the  rain;  and  that  his  spirits  were  so  dejcried  that  it 
was  necessary  to  watch  him,  lest  he  should  destroy  himself. 
Mr.  Warburton,  the  kec]ier  of  a  liinatii'  asylum,  deposed,  that 
it  was  charactertttir  of  insanity  occasional  hy  epilepsy  for  the 
patient  to  imbibe  violent  antipathies  against  particular  iiuli- 
vidualg.  even  his  dearest  friends,  and  to  have  a  desire  of  tak- 
ing vengeance  upon  them  fn>ni  caum^  wholly  imaginai^, 
which  no  persuaHinn  roiihl  ivmnve,  and  lliat  yet  the  patient 
might  be  rational  and  collected  niion  every  other  subject.  He 
had  no  doubt  of  the  insanity  of  the  prisoner.  an<l  said  he  could 
not  be  deceived  by  iLssumed  apjtearancex.  A  commission  of 
lunacy  was  also  pi-odured.  dated  the  I7th  of  Junc^  1818.  and 
an  inquisition  taken  upon  it,  whereby  the  prisoner  was  found 
iiwuHs  and  to  have  been  so  from  tlie  SOth  of  March  last  (»). 
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Mr.  Jostice  Le  Blanc,  after  summing  up  llie  evidence^  con- 
cluded by  observing  to  the  jury,  that  it  was  for  tiiem  to  deter- 
mine whether  the  prisoner,  when  he  committed  the  trfTence 
with  which  he  stood  charged,  was  incapable  of  distinguishing 
[*  1 6]  right  from  wrong,  or  under  the  influence  *of  any  illusion  in  re- 
spect of  the  prosecutor  wliich  rendered  his  mind  at  the  mo- 
ment insensible  of  the  nature  of  the  act  he  was  about  to  com- 
mit ;  since  in  that  case  he  would  not  be  leeally  responsible  for 
his  conduct.  On  the  other  hand,  provided  Ihey  should  be  ot 
opinion  that  when  he  committed  the  oflTence  he  was  capable  of 
distinguishing  right  from  wrong,  and  not  under  the  influ«M» 
of  such  an  illusion  as  disabled  him  from  discerning  that  he 
was  doii^  a  wrone  act,  he  would  be  amenable  to  the  jiutioe 
of  his  country,  and  guilty  in  the  eye  of  the  law.  The  jury, 
after  considerable  deliberation,  pronounced  the  prisoner  guil* 

ty  co- 
in Bellingham's  case,  who  was  tried  for  the  murder  otMr^ 

Sm's  cite.  I^^^eval,  a  part  of  the  prisoner's  defence,  not  urged  by  him- 
— Murder/  self  but  by  his  counsel,  was  insanity  ^  and  upon  this  part  of 
the  case  Mansfield,  Chief  Justice,  is  reported  to  have  staled 
to  the  jury,  that  in  order  to  suj^port  such  a  defence  it  ouf^t 
to  be  prov^  by  the  most  distinct  and  unquestionable  evidoice 
that  the  prisoner  was  incapable  of  judging  between  rig^t  and 
wrong ;  that  in  fact  it  must  be  proved  beyond  all  doubt,  that 
at  the  time  he  committed  the  atrocious  act  with  which  he  stood 
charged,  he  did  not  consider  that  murder  was  a  crime  against 
the  laws  of  God  and  nature ;  and  that  there  was  no  other  proof 
of  insanity  which  would  excuse  murder,  or  any  other  crime. 
That  in  the  species  of  madness  called  lunacy^,  where  persons 
are  subject  to  temporary  paroxysms  in  which  they  are  guilty 
of  acts  of  extravagance,  such  persons  committing  crimes  wfam 
they  are  not  affected  by  the  malady  would  be,  to  all  intents 
and  purposes,  amenable  to  justice ;  and  that  so  long  as  tiiey 
could  distinguish  good  from  evil  they  would  be  answerable  for 
their  conduct.  And  that  in  the  species  of  insanity  in  which 
the  patient  fancies  the  existence  of  injury,  and  seeks  an  oppor- 
tunity of  gratifying  revenge  by  some  hostile  act,  if  such  a  per- 
son be  capable  in  other  respects  of  distinguishing  right  from 
[•17]    wrong,  ♦there  would  be  no  excuse  for  any  act  of  atrocity  which 

he  might  commit  under  this  description  of  derangement  («)• 

Hadfieid's       James  Hadfield  was  tried  in  Westminster  Hall,  in  the  year 

cMk---       1800,  before  a  special  commission,  for  high  treason  in  shoot- 

the  Un^^^  ^^S  ^^  ^®  Ung,  in  Drury-Iane  theatre ;  and  the  defence  made 

for  llie  prisoner  was  insanity.  It  was  proved  that  he  had  been 

a  private  soldier  in  a  dragoon  regiment,  and  in  the  year  1793 

received  many  severe  wounds  in  battle,  nelir  Lisle,  which  had 

i  Bowler*«  eaie,  Old  Bailey,  2d  Julv,  1819,         u  Bellingham's  case,  Old  Bailer,  15th  Mar. 
Collit.  673,  io  the  note.  '  1812,  Collis.  Addend.  636. 
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rBUned  partial  derungcmetit  of  initid.  -amA  ht>  had  bcm  illsmifts- 
vA  from  tlie  array  on  acroiml  of  insanity.  Siiici-  hiH  ii-turn  to 
Itiis  (oiiiiti-}-  lie  litui  li(i.'ri  niittiinlly  out  of  Iiih  iiiiiid  fniiii  the 
beginning  of  xpring  tn  thr  end  of  tlic  dog-dayH.  and  had  been 
under  ro«riiienicHt  as  a  lunatic.  When  alTw  W  by  \m  disor- 
der, he  imagined  liiiniwlf  t«  )»dd  interrounw  with  Gt>d  ;  some- 
times called  btninelf  tiod,  or  JeHUH  Christ,  and  used  ntlierex- 
pn'SMioiM  of  the  most  irreligiwis  and  tdasphemuuH  kind  ;  and 
also  committed  arts  of  the  gn>«test.  cxtra\  iigaiire ;  bnt  a1  oth- 
er times  he  apin-ared  to  he  rational,  and  disfovci-rd  no  wymp- 
tola  of  mental  inrajiacity  or  disoi-der.  On  llw  I  Ith  of  May 
preceding  his  rommissiou  of  the  act  in  <[neHtiim  his  mind  whs 
very  inurb  diwiitlered,  and  he  uwd  many  blasjihemoim  exi>rt\<^- 
sions.  At  one  or  two  o*tlork  on  thr  following  morning,  he 
suddenly  juinpeil  out  of  bed,  and  alluding  to  liii  child,  a  hoy 
of  eight  months  old,  of  whom  he  was  iisir4lly  it-markably  fond, 
said  he  WHS  about  to  dasli  his  brains  nut  against  the  bei]  [lost. 
and  tliat  God  had  ordered  him  to  do  so;  and  upon  liLs  wife 
screaming,  and  his  friends  i»)niiiig  in,  he  ran  info  a  cupboard 
and  declared  he  would  lie  there,  it  should  be  bis  bed,  and  God 
had  said  so ;  and  when  doing  ttiis,  having  overset  s«tmc  wa- 
ter, be  said  he  had  lost  a  great  deal  of  blond.  On  the  same 
and  the  following  day  be  nsed  many  incoherent  and  hlnspbe- 
motis  expressions.  On  tlie  morning  of  tlie  IStb  of  May  he 
seemed  worse,  said  that  he  bad  seen  God  in  the  night,  tliat 
Uie  coach  was  wailing,  and  that  he  had  been  to  dine  with  the 
*Ung.  He  a])okc  very  highly  of  the  king,  Uie  royal  family,  f* 
and  particularly  of  the  Uuke  of  York.  lie  then  went  tu  his 
master's  workshop,  whence  he  n-tiinietl  to  dinner  at  two,  but 
said  that  he  stood  in  no  need  of  meat,  and  could  live  without 
it.  He  asked  for  tea  between  tliiTc  and  four  o'clock,  and  talk- 
ed of  being  made  a  member  of  tlie  society  of  odd  fellows  j  and 
afttr  repeating  Ids  irreligious  expressions,  went  out  and  it- 
paircd  to  the  theatre.  On  tlie  pai-t  of  the  Crown,  it  was  prov- 
ed that  he  bad  sat  in  his  place  in  llw  theatre  nearly  three  quar- 
ters of  an  hour  before  the  king  entered;  that  at  the  monienl 
when  tJie  audience  rose,  on  )iis  Miijesty'N  entering  his  box,  he 
gntupabove  the  rest,  and  presenting  a  pistol  loaded  with 
slugs,  fired  it  at  the  king's  iK-i-son.  and  then  let  it  drop ;  and 
when  liv  fireil  his  situation  appeaivd  fH%ourable  for  taking 
aim.  for  he  was  standing  u]iuri  llu'  second  seat  from  the  or- 
cliestra  in  the  pit:  and  he  took  a  deliberate  aim.  by  bHiking 
down  tJir  barrel,  as  a  man  usually  docs  when  taking  iiiin.  On 
hiR  apprehension,  amongst  otber  expressions,  he  said  that  "  he 
knew  perfectly  well  his  life  was  forfeited;  that  he  was  tired 
of  life,  and  regretted  nothing  but  the  fate  of  a  woman  who  «  hn 
his  wife,  and  would  be  his  wife  n  few  days  longer,  he  sujipos- 
cd."  These  words  he  sjmke  calmly,  and  without  any  iippa-  i 
rent  derangement:  and  witli  e<|ua[  calmness  repeated  that  he 
wa-t  tirrd  of  life,  and  said  that  "bis  plan  was  to  get  rid  of  it 
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by  other  meanii ;  he  did  not  intend  any  thing  agalmt  the  Ub 
of  the  king ;  he  knew  the  attenpt  only  would  answer  his  par- 
pose/' 

llie  counwl  for  the  primner  (w)  in  his  very  able  addmalo 
the  jury,  put  llic  cafie  as  one  of  a  Hpecies  of  insanity  in  thena- 
ture  of  a  wi&rlrid  dduiian  ot  the  intrllerU  and  admitted  tibat  it 
was  necessary  for  tlieni  to  be*  HatiMfird  that  the  act  in  qnestaoii 
was  the  immediate  unqualified  oflMpriiig  of  the  disease.    And 
Lord  Kenyon  la-id  that  as  the  prisoiuT  was  deranged  imnw- 
[*  19]     diately  before  tlie  offence  was  ronimitted*  it  ^was  inprobahle 
that  he  had  recovered  his  Nen.ses  iu  the  interim ;  and  dthourii, 
were  they  to  run  into  nicety,  proof  might  be  demanded  ofbis 
insanity  at  the  precise  moment  when  Uie  act  was  committed  ; 
yet  there  being  no  reawm  for  U^lieving  him  to  have  been  at 
that  period  a  rational  and  accountable  being,  lie  ought  to  be 
acquitted  (ar)« 
Application      The  application  of  tlie  rules  and  principles  laid  down  in 
and^prinrl-  ^^^^  cases,  to  each  particular  case  as  it  may  arise*  will  ne- 
pies  of  "he  cesssHly  in  many  instances  be  attended  with  difllcultr :  more 
roregoinc     especially  with  regard  to  the  true  interpretation  of  the  ez- 
pressioiw,  which  state  that  the  priHoner  in  order  to  be  a  pro- 
per subject  of  exemption  fmm  punishment,  on  the  ground  of 
insanity,  should  ap|iear  to  ha\e  been  unable  <*  to  «ffM|fiiisk 
right  from  wrong,^*  or  to  disccni  **  that  he  was  doing  a  wrong 
actf*-  or  sliould  appear  to  have  been  •*  totally  deamed  of  ki$ 
imderstanding  and  memory  ;**  as  even  in  Hadfield'a  caae  his 


rtfe*. 


expressions  when  apprehended,  that  ••  he  was  tired  of  Bfe^'' 
that  he  **  wanU^l  to  get  rid  of  it/*  and  that  •*  he  did  not  intend 
any  tiling  against  the  life  of  the  king,  but  knew  that  the  air 
tempt  only  would  answer  his  puiisise  ;**  seem  to  shew  Aathe 
must  have  been  awaiv  that  he  was  doinga  YrroN^  ncC,  though 
the  degn'^  of  its  criminality  might  have  been  but  imperfecUy 
presented  to  hini«  tiinnigli  the  moi-bid  delusion  by  wnich  his 
senses  and  understanding  were  affected.  But  it  is  clear  tiiat 
idle  and  frantic  humoursi  ^tiims  occasionally  unarcountahle 
and  extraf>rdinary,  niei-e  dejection  of  spirits,  or  even  such  in- 
sanity as  will  sustain  a  commission  of  lunacy,  will  not  be  suf- 
ficient to  exempt  a  person  from  punishment,  who  has  commit- 
ted a  criminal  act.  And  it  se4*msthattliougli  if  there  be  a  total 
permanent  want  of  i-eason,  or  if  there  be  a  total  temporarr 
want  of  it  when  the  offence  was  committed,  the  prisoner  ww 
be  entitled  to  an  acquittal ;  yet  if  there  be  a  partial  degree  of 
[*  20]  ivason^  a  *comiietent  use  of  it,  sufficient  to  have  restrained 
those  passions  which  proiluced  tiie  crime ;  if  there  be  thought 
and  design,  a  faculty  to  distinguish  the  nature  of  actions,  to  £b- 
ceni  the  difference  beti^een  moral  good  and  evil ;  then,  upon 

10  The  present  Lord  Erfkine,   then   at  the      of  the  juiy  was  <*  Not  Guilty,  it  appearing  to 
bar.  ui  that  he  was  under  the  iofl     nee  of  iDMHi- 

.r  Hadfield*!  case.  Collin.  480.  Tho  verdirt     ty.  when  the  art  was  roininiticd.'* 
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the  f»rt  of  tlic  oflcnee  pi-ovcil,  the  judgment  of  the  law  mnst 
take  plrfct'(yV 

If  >i  man  in  his  souml  memory  rommit.H  a  caiiital  (ifFciice, 
and  bcfofp  arraignment  fop  it  hp  becomes  mad.  Uc  ought  not 

bv  aiTHigned  fur  it ;  bcrausr  lie  is  not  ablr  ti>  pU-uil  to  it 
^th  tliat  advice  and  caution  that  lie  ought.  And  if  after  he 
pleaded,  the  prinoner  Itecomea  raail.  Tic  Mhall  not  be  tried ; 

he  cannot  make  his  defence.    If  after  lie  be  ti-icd  and  fuuiid 

It^t  iie  loses  his  sensesbefore  judgment,  judgment  shall  not 

pronounced ;  and  if  after  judgment  he  becomes  of  nonsane 
\ory,  execution  shall  he  stayed  ;  for  peradventurc.  says 
humanity  of  the  English  law,  had  the  prisoner  been  of 

ind  meiimry,  he  might  lia>e  alleged  somi-thiiig  in  stay  of 
Jndgment  or  execution  {%). 

AJid  by  the  common  law,  if  it  be  doubtful  whether  a  crimi- 
nal, who  at  his  trial  is  in  appearance  a  lunatic,  be  such  in  truth 
or  not,  the  fact  shall  be  iiivesligated  (a).  An<l  it  appears  tliat 
It  may  be  tried  by  the  jui-y,  who  are  charged  to  try  the  in- 
dictment (6),  by  an  inquest  of  office  to  be  returned  by  the  She- 
riff of  tlie  county  wherein  (lie  Court  sits  (c),  or  being  n  colla- 
teral issue,  the  fact  may  be  pleaded  and  replied  to  ore  ttmtg, 
and  a  venii-c  awarded  returnable  instanter,  in  the  nature  of  an 
inquest  of  office  (d).  And  if  it  be  found  ^tbut  tbe  party  only 
feignx  b{m)«elf  mad,  and  he  refuses  tu  answer  or  plead,  he  shall 
be  dealt  with  as  one  who  stands  mute  (r). 

But  in  case  a  person  in  a  pbrenzy  happen  by  some  uver- 
fflght,  or  by  means  of  the  gaoler,  to  plead  to  his  indictment, 
■nd  is  put  upon  his  trial,  and  it  appears  to  the  Court  upon  his 

*al  that  he  is  mad ;  if  there  he  no  colour  of  evidence  to  prove 
guilty,  or  if  there  be  pi-egiiaiit  evidence  to  prove  his  in- 
jBuiity  at  the  time  of  the  tact  committed,  it  is  fit  thai  the  trial 
proceed  in  order  to  his  acquittal  [/ ). 

By  a  recent  statute  39  nnd  40  (iro.  III.  c.  94,  it  is  ejiacled 
"that  in  all  cases,  when  it  shall  he  given  in  evident^  upon 
the  trial  of  any  iiei-son,  charged  with  treason,  munler,  or  fe- 
lony, that  such  p<-rson  was  insane  at  tbe  time  of  tJic  commis- 
sion of  such  fiRVnce,  and  such  person  shall  be  arijuitted.  the 
jury  shall  be  re^juired  to  find  s]ieciiilly  whether  such  {lei-son 
was  insane  at  the  time  of  the  cominiHsiou  of  such  otTence,  and 
to  declare  whether  such  i>erson  wils  lu^quitted  by  tlicm  on  ac- 
count of  aucb  inauuity ;  anil  if  tbey  shall  find  that  such  pcr- 

t  y  P«'    Voike,   Solicilor   Geoer*!    in    LoiU 
%iTm*i  (-■•(,   IS  llowcU't  St.  Trl.  94T,  MS. 

I  pm  Lmwrenca,  J.     Rtx  r.  Alleti,   !>tiifl'nr<l 

MUAniiet,  litOT,  MS.     Ami  Me  also    upon 

It  Ml^cct  at  tnunilf,  Lnnl  Tlmttnw't  juilg- 

ml  In  ihe  Atlonuj  Caaecil  r.  Pnrolber,  3 

t.  Ch.  Cat.  441. 
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«»n  waM  insane  at  the  time  of  the  rnmniitting  8urh  oflenre,  the 
Court  before  whom  siirh  trial  shall  he  had,  shall  order  Huch 
person  to  be  kept  in  strict  nistody,  in  8uch  place  and  in  such 
manner,  as  to  the  Court  shall  seem  fit,  until  his  UMaty's 
pleasure  shall  be  know  n :  and  it  shall  thereupon  be  lawful 
for  IiLh  majesty  to  give  such  order  for  the  safe  custody  of  such 
persim  during  liLs  pleasun*.  in  such  place  and  in  such  manner 
a.H  to  his  majesty  sliall  seem  fit/*  (4) 


(t)  MASAArHisrm. — By  statute  1797,  ch.  i;s,  it  is  enacted,  ^Mhat  when  it 
«^hall  be  made  to  appear  tt>  any  two  Justices  tpiorum  unui,  that  any  perK>n 
\>e\n^  within  their  county,  i$  lunatic,  tind  so  luriously  mad  as  toreuderit  dan- 
^trons  to  tho  peace  or  the  safety  of  the  good  people  for  such  lunatic  person 
to  go  at  lan^e,  the  said  Justices  shall  have  full  power,  by  warrant  under  their 
hand*  and  seals,  to  commit  such  person  tu  the  house  of  correction,  there  to  be 
ileiained.  till  he  or  she  be  restored  to  their  riirht  mind,  or  othcnvise  delirer- 
ed  hy  due  cour<c  of  law  '* 

And  by  a  recent  statute  of  1UI6,  ch.  2o,  a  more  i^eneral  and  salutary  pro- 
vision i«(  made  in  cases  of  insanity,  viz.  *'  That  whenever  any  person  who  U 
or  may  be  arrested  and  in  custoily,  or  in  prison,  to  answer  for  any  crime  or 
«:rimr«..  oflence  or  oflcnres,  before  the   Supreme  Judicial  Court,  fball  be  ac- 
quitted thereof  by  the  jury  of  trial«,  or  >han  not  be  indicted  by  the  grand  ju- 
ry, by  reason  of  the  insanity  or  mental  derangement  of  such  person,  and  the 
di-r barge  or  going  at  large  of  such  person,  frhall  be  deemed  by  the  same 
<  'ourt.  to  be  ilangerous  to  the  safety  of  the  ciii/eiis,  or  to  the  peace  of  the 
('f)fnmoriwealth,  the  said  Court  be,  and  hereby  is  authorized  and  empowered 
to  commit  such  person  to  pri:«on,  there  to  be  dcliiined  till  he  or  she  be  restor- 
ed to  hi^  or  her  right  mind,  or  otherwise  delivered  by  due  course  of  law.^^ 
And  by  the  2d  section  of  thi:i  Act  it  U  further  enacted,  *>Mhal  whenever  the 
grand  jury,  upon  any  Inquiry  which  they  may  hereafter  make  as  to  the  com- 
mission of  any  crime  or  offence  by  any  person,  shall  omit  to  fmd  a  bill  for  the 
4:au«e  aforesaid,  it  sliaLI'be  the  duty  ot'  ^iich  jury  to  rertity  the  same  to  the 
i^'did  Court.     And  whenever  the  jury  of  trials,  upon  the  general  issue  of  not 
guilty,  bliall  acquit  any  person  for  the  rnii<e  aforesaid,  it  shall  be  the  duty  of 
4uch  jury  in  giving  in  their  verdict  of  not  guilty,  testate  that  it  was  for  luch 
rause.^^     Hy  section  3d,  of  thid  Act,  it   in  further  enacted,  ^^  that  any  one  of 
the  Justices  of  the  Supreme  Judicial  Court,  or  any  two  J ustlces  of  the  Pence 
qitorum  uttui,  within  their  county,  m;iy  diachurge  from  confmement  any  such 
person,  when  it  shall  be  made  to  appear,  to  his  or  their  satisfaction,  that  the 
going  at  large  of  such  person  will  not  be  dangerous  to  the  safety  of  the  citi- 
zens, and  tu  the  peace  of  the  Conimonwealtli."     This  power  given  to  two 
Justices  of  the  Peace  to  discharge  an  insane  person,  ut*ter  trial,  ought  to  be 
exercised  hy  them  with  extreme  caution.     If  <uch  Justices  were  not  present 
at  the  trial,  they  may  be  fatally  deceived  as  to  the  restoration  of  the  lunatics 
or  insane  per>on,  in  cases  where  the  insanity  is  upon  a  particular  subject,  or 
hallucination  of  the  mind,  when  upon  all  other  subjects  they  appear  to  be 
pcrlectly  rational. 

The  '1th  and  last  section  of  this  statute  authorizes  the  Justices  of  the  Su- 
preme Judicial  Court,  or  one  of  them,  or  any  two  Justices  of  the  Peace  quorum 
vntM,  upon  the  application  of  any  friend  oi'  a  lunatic  pci*soii,  to  commit  to  the 
custody  and  s^\(f*  keeping  of  such  fricntl.  s'v:!i  lunatic  person  ;  *'  provided  the 
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And  by  the  second  section  of  the  same  btatute,  it  is  enact-  Disposal  of 
cd,  **  that  if  any  person  indicted  for  any  offence  shall  be  in-  persons 
8ane»  and  shall  upon  arraignment  be  found  so  to  be  *by  a  ju-    [*  22] 
ry,  Iai;iiiilly  impanelled  for  that  purpose,  so  that  such  person  ^^^^^  >"- 
cannot  be  tried  upon  such  indictment ;  or  if  upon  tlie  trial  of  ^^"ai^il!!'^ 
any  person  so  indicted,  such  person  shall  appear  to  the  Jury  ..mmuI 
charged  witli  such  indictment  to  be  insane,  it  shall  bo  lawful  o  ,  upon 
for  tlie  Coart,  before  whom  any  such  person  shall  be  brought,  ^'^*^^  * 
to  be  arraigned  or  tried  as  aforesaid,  to  dii-ect  such  finding  to 
lie  recorded,  and  thereupon  to  oi*der  such  person  to  be  kept  in 
stnrt  custody,  till  his  majesty's  pleasui-e  shall  be  known." 
And  it  is  fui'ther  enacted,'^  that  if  any  person  charged  witli 

•ipplicant  give  sufficient  bonds,  &c.  to  the  judge  of  probate  for  the  county  in 
which  such  lunatic  Is  confined,  conditioned  for  the  safe  keeping  of  such  hina- 
tic  person,  and  for  the  payment  of  all  damages  which  any  person  shall  or  may 
sustain  by  reason  of  the  acts  and  doings  of  such  lunatic.*'  The  bond  to  be 
approved  by  the  Court,  Justice  or  Justices  aforesaid ;  and  may  be  put  in  suit 
for  the  benefit  of  any  persons  interested.  And  like  proceedings  may  be  had 
thereon,  as  is  by  law  provided  jn  case  of  probate  bonds.  Another  provuo  is 
added,  ^^  that  nothing  in  this  Act  contained  shall  deprive  any  person  of  the 
benefit  of  the  njfii  of  habeas  corpui^ 

New-York. — By  a  statute  passed  9th  February,  1788,  it  is  enacted,  '•  that 
whereas  there  ^re  sometimes  persons,  who  by  lunacy  or  otherwise,  are  fu- 
riously mad,  or  are  so  far  disordered  in  their  senses,  that  they  may  be  dan- 
gerous to  be  permitted  to  go  abroad,  that  it  shall  be  lawful  for  any  two  or 
more  Justices  of  the  Peace  where  Kuch  lunatic  or  madman  shall  be  found,  by 
warrant  under  their  hands  and  seals,  directed  to  the  constables  and  overseers 
of  the  poor  of  the  city  or  town,  or  some  of  them,  to  cause  such  person  to  be 
apprehended  and  kept  safely  locked  up  in  some  secure  place  within  ^uch  city, 
or  within  the  county  in  which  such  town  shall  lie,  as  such  Justices  shall,  un- 
der their  hands  and  seals,  direct  and  appoint :  And  if  such  Justices  shall  find 
it  necessary,  to  be  there  chained,  if  the  last  legal  place  of  settlement  ^hall  be 
in  such  city,  or  in  any  town  within  such  county.*''  This  Act  further  provides, 
that  if  the  last  place  of  legal  settlement  shall  not  be  in  the  city  or  town  where 
he  is  apprehended,  be  shall  be  sent  to  the  place  of  his  leg^l  settlement,  in 
the  manner  directed  by  the  laws  relating  to  the  poor,  to  be  there  locked  up 
or  chained  by  warrant  from  the  Justices  of  the  county  to  which  he  is  sent 
New-York  Laws,  1  Vol.  125. 

In  all  cases  where  the  act  of  a  party  Is  sought  to  be  avoided  on  the  ground 
of  his  mental  imbecilit}',  the  proof  of  the  fact  lies  upon  him  who  alles^es  it, 
and  until  the  contrary  appears,  sanity  is  to  be  presumed.  This  is  taken  for 
granted  in  all  the  elementary  writers,  and  in  all  the  adjudged  cases,  botii  in 
law  and  equity.  The  rule  has  its  qualitications ;  one  of  which  is,  that  after 
a  general  derangement  h«is  been  shewn,  it  is  then  incumbent  on  the  other 
side,  to  shew  that  the  part^  who  did  the  act,  was  sane  at  the  very  time  when 
the  act  was  performed.  To  say  that  sanity  is  not  to  be  presumed,  until  the 
contrary  is  proved,  is  to  say  that  insanity  or  fatuity  is  the  natural  state  of  the 
human  mind.  5  John.  Rep.  158 — 9,  Jackson  v.  Van  Dusen.  See  the  autho- 
rities quoted  in  tliis  case  by  Van  Ness.  J.  in  delivering  the  opinion  of  th«^ 
Court. 

VOL.    I.  .'> 


^  Of  PtTMifs  capable  of  tBook  r* 


rv 


T.  .-. ; 


•  iiijii  ■:  II.- 
laiii.  iliiT 
III.  i-'t  mi. 


anj  offence,  hIirII  Ih*  brvHiglit  liclbrv  any  (*ourt  to  bt^rtiscliiii-p:' 
oil  for  want  of  pnMCciitiiiiu  anil  such  piTsun  hIioII  apiM*ur  I'l 
be  insane,  it  shall  bo  lawful  for  such  i'oiii't  tu  order  a  jiirjk  to 
ho  impanelltMl,  td  try  tiio  Hanhy  uf  hucIi  pei-son :  and  if  ilio 
jiii-y  HO  inipaiiollod  sliall  find  the  person  to  bo  insane,  it  sliuli 
he  lawful  for  sudi  Court  to  finh*r  such  pei*son  to  bo  kept  in 
strict  nisKMly,  in  nucIi  place,  and  in  nucIi  ninuner,  as  to  surh 
C^oui't  shall  seem   lit,  until   It  is  iiiajosty*s  plesMure  shall  be 
knin^n/*  tfri 
Krvfii.!.  .       The  5G  (ico.  III.  c.  1 17.  ivcitiui;  that  it  was o\|iodiont  that 
linnisifm  should  he  made  lor  the  due  cuit  of  |M*i-Nons  ^ho 
niit^ht,  nftrr  tviiviction  for  any  criminal  ofTenco,  become  iii- 
:iiiii  i:u.ii.;   sauc,  ouacts  that  if  au}  |H*rsou,  havin;;  hirn  duly  convicted 
i..i.rii. .       for  any  ofli'urey  after  such  ctmviction,  and  dui'ing  iniprismi- 
>K-  iiiiimi.i  nient  or  continuance  in  any  K^ol,  prison,  hulk,  \c.  under  M*n- 
1..  aiui.aiir  tt>ii(-(>  of  tnins|NHiatiou  or  impristunneut.  shall  iHTinne  inHaue, 
''^'""''       and  it  shall  be  duly  certilird  hy  two  physicians  or  sur(i^*ons 
that  micii  iM'Cson  is  insane,  one  of  the  ptiucipal  s<*civtai*cis  ot* 
state  may  diiiTt,  hy  wai'nint  under  his  hand,  that  such  |ier- 
r^  2'n     son  shall  he  I'cmoviMl  to  a  lunatic  asylum  ih*  *f>ther  pn»ppr 
n'^eptacle  for  insane  iiersims.     And  it  is  pni^idod,  tliatmicli 
|HM*son  shall  he  ke]it  their  until  it  shall  lie  coHifiotI  hy  two 
pliysicians  or  surgeons  that  he  Inis  become  of  nonnri  mind ; 
uiMUi  \\hich  the  said  riecivtary  of  state  may,  in  case  such  |M*rson 
is  still  subject  to  ini|u*is(miuent,  by  hiswairantt  direct  liini  to 
be  removed  back  to  the  gsiol,  prison,  hulk,  \c.  or  if  the  perifMl 
of  his  imprisonment  be  expiivd,  may  dii-ect  him  to  be  dis- 
charged. 

Suiijection       HI.  Persons  an*  ]im|K'rIy  (*\cus«'d  fi-om  tliosi*  acts,  which 
tiithr:  are  not  done  of  their  own  free  will,  but  in  aubiectWH  to  the 

power  ol  • 

nthtrr<.  power  of  others  (/i).  Thus  ttioiigli  a  legislator  OKtablish  ini- 
quity hy  a  law.  and  command  the  subject  to  do  an  act  contra- 
v\  to  ivligion  and  sound  morality  ;  yet  idiodience  to  such  laws, 
while  in  being,  is  a  sufficient  extenuation  of  civil  guilt  boforr 
the  municipal  tribimal:  though  a  difTeivnt deci*eo  will  be  pro- 
nounciHl  iwforo  conscieittuT  (t).  As  to  |iei'sons  in  private  reta- 
liotis^  the  principal  c:Lse  wlieiv  cmistraint  itf  a  suiierior  in 
allowed  as  an  excuse*  for  criminal  miscomiuct*  is  Mitli  regani 
to  the  matrimonial  suh/|ection  of  the  ivifc  to  her  Iiushand :  for 
neitlier  a  chUd  nor  a  servant  aiv  excused  the  ccunmission  of 
any  crime,  whether  capital  or  nt»l  capital,  b^  tlie command  or 
coercion  of  thepaivnt  (U*  nKLsU*r[fc). 

But  a/r»nr  curer/  is  so  much  fa\ouivd  in  iTsiKTt  of  that 

:»•  Thp  thirJ  <«clioTi  ol"  the  stJitiitc  conta:ii«  anil   iniintiMrtijo*'  uf  liriiitir!*,  ht-ius  pntj|icf^ 

«  pro  vision  tor  the  rniiiiiutmriit  ot' |>cr»ons  i:**  or  cijiRMiali)  in  cukto>iy  uiiiler  J!l  Ac  40  (jv.. 

dangerous  an>i   sti^rpocioii  ui  br  in^aiir.     Aiul  111.  c.  'M. 

5CO  17  riro.  II.  r.  5,  as  M  tipr  rrstiaint   liu^  A    1  II  iti*  4.1.     4  U1  ic.  Coin.  27. 

removal  of  liiti;itii>  hy  order  at  iwo  |ii*tiir»»s  :  /    1  Ul.ir.  C".t|i».  27. 

and  4ft  (ivii.  III.  c.  %•  for  scvfral  provisii'u?  I:  I   Hale  44.    '*\6,     1   Hav  k.  P.   C  i*.  1. 

which  arc  Uioroby  loaJu  for  thi*  bcticr  care  >.  1 1.  Muo:.  8IJ.  J  Kcl.  'J4. 
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I  pnvM-i'  and  aiitburKy  nlikli  Itci*  liusbuid  liiiii  i»ci'iii*r,  that  ^e  ygnu  q 
I'Almll  fwt  suffer  nay  puiiUlmiciit  ftn-  rniiiRiiUiuR  h  bai-ii  theft,  "  " 

1  a  Itiir^lary,  by  the  cociTion  of  her  husband,  uv  in  bia  ^ 
troiii|mny.  \«bii'h  Lhc  law  ruiiMtrut-rt  ji  (-m-)'r'iaii(f).    But  this  i»  in 

inily  thcjtrfMriutptionrif  li)w  ;  m>  tlial  iru^jnlbc  f\Hlcm'«iti'ai] 
I  clciii-ly  n]i]>car  tJiat.  the  wife  was*  unt  drann  to  the  offtMicc  liy 
[  her  biiHbaud,  but  tliat  she  was  tlie  [iriiicinal  *iiicitt^i-  of  it,  Hhe 
I  is  guilty  a»  wvll  as  tlie  husband.     Awi  if  mHc  bn  any  way 
I  guilty  of  [iifH^uriiig  )ii.'i-  hitxbaiid  to  txiiuiuit  Ute  ofK-iici*.  it 
I  «eeiiis  to  make  her  aik  arreHsury  lirlbre  the  fact  in  tho  haiuc 
1  nannt-r  im  if  alw  bait  be^'n  soir  (ml.     And  if  she  romniit  a 
I  tlit'ft  vf  hi'r  <iuti  Mjluntiiiy  act,  or  [>y  the.  barr  toiiimaitil  nf 
1  her  Iiiisbniid,  wr  be  guilt)  of  tiT»><()ii.  inunU'r,  ur  nthbci-j',  in 
Lcninpany   «ntb.  or  by   coercion  of  her  hu»l)Hncl,  «Iie  is  iiun- 
■jahaulv  as  much   ua  if  nhc  wrre  aole(N).     And  Hhe  vill  be 
Cuilty  ill  tlie  same  manner  of  all  such  crimen  wbirli.  likonmr- 
(er,  Ave  mala  in  se,  aiiil  pn>hibit(»l  by  the  law  of  nature  [o).  And 
in  one  case  it  niiiioars  to  have  been  held  hv   nil  tJie  j<iil)i;««|f*n 
Hpoii  an  liiiliL-tment  aj;aiiiHt  a  mari'inl  nonian.  for  fiilHeljt; 
.iweai-tiii;  herfx-lf  to  be  next  nf  kin  and  priHiii  Tig  adiiiini.iln 
tiim.  that  kIic  viuh  guilty  of  the  otTence,  tiinugli  her  huNhaiuLl 
was  with  her  when  she  twk  the  oath(j};. 

But  u  here  tlie  wtfc  i»  to  Iw  coriptitlered  merely  a.*  llin  ser-  ' 
vant  of  tlic  husband,  Hhe  will  not  bc^  auswerabli^  (»r  tlw  cniise-  * 
qucnreH  of  liiH  brem-b  of  duty.  how<r^er  fatal,  though  Hhe  may  ti 
be  privy  to  hiN  cniidmt.     ('hai-k-A  ^iguiii^  and  his  wife  were '■"«'' ol 
indicted  for  the  mni-tlei-  of  a  boy,  who  was  bound  as  a  paj-iah  '' 
apprentice  to  tlie  prixoner  Chai-les^  and  it  ajipi'aivd  in  evi- 
dence tiiathnlii  tbc  prixonei-s  bad  uwd  the  aiipi'UJitice  in  a  mott 
cruel  and  barbarous  mannei',  and  that  the  wife  had  occasion- 
ally committed  the  cinieltien  in  tl)c  abscnct;  of  the  boKbaiid. 
Hut  the  AMrgeon  who  o|H'ned   the  body  deposed,  that  in  hit 
Judgment  the  boy  died  I'coni  debility  and  want  of  pniper  fooAf 
am)  nonriHhmcnt,  sinil  not  fi-oin  tlic  wounds,  iVc.  whtrh  be  haffll 
■A.     UjKin  wliich  Lawrence  J.  directed  the  jury,  that 
a  the  wife  was  the  ser^  ant  of  tlii:  husband  it  wan  not  her  duty 
a  provide  the  apprentice  with  sutTirient  fonrl  and  nonrishment. 
^and  tliat  she  was  not  gnilty  of  any  •bi-caeli  of  dutv  in  neglect- 
ing to  doi^o;  though,  if  tbc  Inmhand  had  allowed  iier  HuRicient 
'od  for  the  iippn'iilice,  and  Klie  had   wilfully  withholden  It 
■oin  him,  tiien  she  \M)ohl  bii\e  la-en  giulty.     Kut  timt  Iiern 
|tbe  fact  was  otherwise;  and  theiTfoi-e,  tliougit  in  foro  ctm- 
Kientin  the  wife  was  equallr  guilty  witli  her  husband,  yet  in 
Joint  of  law  lihe  could  not  be  said  to  be  goiity  of  not  provid- 
ing tlie  apprentice  with  sutlk'ient  food  and  nourishmirnt{4). 

\  I  fI«lB  *5.    1  Hnwk.  P,  C.  r.  I.  ».  0.  4  o  4  Blac.  Com.  29. 

~-»r.  Cam,  t».     K-l.   ni.  p  R.-1  r. in  ITM,  2  MS.  Sum.  1 

1  Hale  510.    3  itawk.  P.  C.  c.  99.  a.  M.  Of  OOliuIn*.                                               ^ 

1  Hawk.  P.  C.  c.   I.  f.   n.     t  Itxlr  4.'.  <l   Squire  nnAVa   wife  (cay  0^)  2 

Kcl,  31.    i  Bine.  Gom.  iV.  Lunt  AMixev,  1TM.  Mt!. 
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In  inlVrior  iiiisdomeanoiN  »  wifi*  miij  ho  iiiiHrtrd,  to)e;eflicr 
witli  lii*r  husband :  and  shi*  inav  hv  piinishffi  with  him  fuv 
k(*o|>ing  a  bawdv  hiuisr,  IVir  this  is  an  ofToniT  as  to  tho  gnvcrn- 
inrnt  of  thr  hnnsi*  ill  which  thr  MiTrhaM  a  |irinripal  shan*: 
and  also  siirli  an  oflrncT  as  may  griHTally  be  pn*siiinnl  to 
bo  managi'd  by  i\\v  intrignrs  of  1h**  s<'\  (r).  But  a  piwwru- 
tion  for  a  conspirary  in  not  iiiaintainabh^  against  a  husband 
and  wife  onl\  :  biM*ause  tliry  air  rstci*ni(Ml  hut  as  om*  iici>n>ii  in 
\'A\\\  and  aiT  pivsuincMl  to  havr  hut  oih*  Mill(s). 

In  all  cast's  whorr  t)ii*  wift*  oflfonds  ahnie  without  thr  (com- 
pany or  roi*rrjon  of  hn-  liiisband,  slir  is  rrHponsihIr  for  hf*r 
offi'nre  as  iniich  as  any  IVnir  sidt*  (/%  'lliiis  she  may  br  in- 
dirtrd  alone  for  a  riot:  ji^  may  l)e  roii\irtiMl  of  selling  gin 
against  the  injiinrtions  of  tlie  1>  Geo.  1 1,  r.  2:u  («?)  or  for  re- 
cusanry(.r).  And  she  may  In*  inilirted  for  l>eing  a  rommon 
*srold;(r/)  for  assault  and  ha1ter\  :;x)  for  forest  ailing:  {a)  for 
a  forcible  entry :  fft)  or  for  keepiiii;  a  bawdy  house,  if  her  hus- 
band do  irit  H\e  with  her:  r^  and  ftir  tr<*vi|>ass  or  slander. (rf) 
And  she  may  also  hi'  indirti^l  fur  ivrri\  ing  stolen  gotMls  of 
her  own  separate  act  withoui  the  privity  of  her  husband:  or 
if  he  knowing  tlieirof.  leave  the  house  and  forsake  Iter  eom- 
pany,  she  ah  me  sludl  \w  guilt  \  as  arressory  :  (r)  and  though 
ill  a  serious  oflenre.  sM«h  aslhal  of  sending  thirateningh'ttei's 
the  husband  be  an  ag<Mit  in  the  trausarti«iiu  yet'if  he  be  no  igno- 
raiitly,  by  the  artifireof  the  wife,  she  alone  is  punishable,  ffj 
And  generally  ^feme  ctrcrri  shall  aiisw  er  as  much  as  if  she  were 
sole  ffir  any  offence  not  capital  against  the  common  law  oi* 
statute:  and  if  it  be  of  such  a  naliiiv  that  it  may  be  commit- 
ted bv  her  alone,  without  the  conriirn*iice  of  the  husband,  she 
may  be  piniisluMl  for  it  without  the  husband,  by  way  of  indict- 
inoiit :  Axliich  being  a  pnicirding  grounded  merely  on  the 
breach  of  tlie  law ,  the  husband  shall  not  be  included  in  it  for 
any  oBenre  Xw  wliich  he  is  no  way  privy.  \z) 

Hut  a  /elite  covert  is  not  guilty  of  felony  in  stealing  liei- 


V  1  \\xvk\.  r.  r.  r.  1.  fi.  12.  \ViHnn»fc*5 
.;i'r.  10  M,..l.  6J.  S;ilk  3ia.  S.  t'..  Si  iiU.j 
fnr  ki -r.i  v:  ;i  iz'oniii;:  huiiiic.  Ke\  i.  Dixon 
iiitil  wjir.  In  MimI.  :^)5.  in  wliirli  chm'  tiif  in- 
(iict-mi!:  \v:)<«  (inai:ist  tlic  hus-baiid  ami  wiie, 
ti  u'  :'j-f  foruin. 

s  I  Hiuk.  r.  C.  r.  72.  *,  n. 

/  4  Hl:ii'.  Cm  11.  20.  Hut  it'  a  « iji-  iiu-iir  a 
fnrU'it:iii-  of  a  ]ii-ii:il  >t'(tii'r,  t!ii*  iMi.h.-nil 
mu'hc  in:i<lu  a  y.itiy  to  .iit  ii<-lioi)  or  iiii>iim:i- 
t'uiii  lO.  l'\r  «;iiiii*,  :)i.  I  .  Ii  ill  !■■■  li  i»'li  f-i  ;»;:- 
swri"   wlnl    sli:il!    in-    iiTin^, i-.l    tliciii-p.       1 

H.iuk.  r.  t:.r.  1  >.  1.:. 
If  Dnli.  u:. 

?r  Cioit'- I -jsr,  Str.  ll^-'.  An!  '■■.i-  im-iv 
be  connniTtu'l  l«n*  'ii««.»:»"V'ii.;.  .in  iirtlrf  i^t   ■^^^- 

r  Mo'.K '».;.  I-o>i.mV  ».im',  11  (  n.  H2.  1 
SiiJ.  -110.  S»v.   2;.. 

V  FVxi.v*.: .  !s.',  r.  .M(..^  21:?.  i'v. 


:  S.ilk.  sni. 

a  Sill.  410.  2  Kcli.  634  Qii.  and  see  Bar. 
Ab.  HtnoH  and  ft-mr  f(;,)  iiotr^. 

h  1  ll.ilr  21.'  Ci>.  Kit.  .»7.  1  llavk.  r. 
Gt  <•  :\o.  Tliiti  i"  ill  iriippct  ol'  »uch  actual 
\ioli'iirc  a*>  shrill  br  iloiir  hr  bcr  in  iwrtno,  but 
not  ill  ri>pi-ct  oi  \\li:it  >\\\\\\  lie  iliine  by  other* 
nt  lirr  ininmuiK^  lirraiisc  biicb  commanri  if 
voi«l, 

r  1  lliiwk.  r.  ('.  «-.  1.  s.  !."».  n.  11.  wbcrc  1 
IJ.ir.  Ai»r.  2'.»l.  '-  'iif^M  :   «frf '/". 

d  1  l>ir.  \:i  .  liiinm  nndfrmr^  (G.)  notcf:. 

c  '22  A-.  4*».     D.nt.  r»7. 

f  11  II-.:!:-.  .''^  .1.-.   I   L»Mi!l4l7. 

-  1  II  •". ..  I',  c:  •.  1.  -..  1.^  1  nnc.  Abr. 
Pttmft  and  l':'\*  (Cl.^  v. l.i  nf  it  is  *»iil  in  ibt 
ii'ir"-,  !li;it  '•ill-  !■  Minr-i  Ii*«  iiiiiictr  1  fnr  h;ir- 
rniry,  nni  P.i  1'.  Men-  !*'•.  i-'  citi-l.  Hut  ^w. 
:in'l  ^*r  I  11:1.;..  l'.  C'.  t,   iJl.   *.  <:.  an«l  1*9:1. 


/ 

fnsAJM.]  Committing  Crime$,^^Subjectiim  to  others.  26 

• 

husband's  goods,  becaiise  a  husband  and  wife  are  considered  But  she  is 
but  as  one  ]>ei*son  in  law,  and  the  husband,  by  endowing  his  "<)<  g»<it7 
wife  at  the  marriage  wilJi  all  his  worldly  goods,  gives  her  a  sfjf/b7hi" 
kind  of  interest  in  them :  for  wliich  cause  even  a  sti'anger  *caii-     r*  271 
not  commit  lai*ceny  in  taking  tlie  goods  of  the  husband  by  hulbandV 
the  delivery  of  the  wife,  as  he  may  by  taking  away  tlie  wife  goods. 
by  force  and  against  her  will,  together  with  the  goods  of  tlie 
husband.  (A) 

And  in  a  case  where  the  prisoner  was  an  apprentice  to  the  And  a 
prosecutor,  and  it  appeared  that  the  prosecutcir's  wife  had  ^tmnger 
continual  custody  of  tlie  key  of  tlie  closet  where  h^*  husband's  commit  lai- 
plate  was  usually  locked  up,  and  that  she  had  pawned  some  ceny  of  the 
articles  of  it  in  oi'der  to  supply  the  prisoner  with  pocket  mo-  i"'*f|s"hy* 
ney,  but  the  articles  she  pawned  were  not  those  which  the  The  deiwr- 
prisoner  was  charge<l  with  stealing ;  and  the  prisoner  con-  ^y.  ?/  ^''^  ^ 
fessed  that  he  took  the  articles  mentioned  in  the  indictment  •)!!  \l  [J"^^^* 
from  the  closet*  and  a  pawnbroker  proved  tliat  he  i*eceived  adulterer. 
them  in  pledge  from  the  prisoner,  but  it  did  not  appear  by 
what  means  the  prisoner  had  gained  access  to  the  closet  fi*om 
whicli  they  were  taken,  the  prisoner  was  acquitted.     The 
roui*t  held,  that  the  prosecutor*s  wife,  having  the  constant 
keeping  of  the  key  of  the  closet  where  the  plate  was  usually 
locked  up,  and  it  apjieaiing  that  the  prisoner  could  not  have 
taken  it  without  her  privity  or  consent 9  it  might  be  presumed 
that  he  had  received  it  from  her*  (f )  But  it  should  be  observed, 
that  if  the  wife  steal .  the  goods  of  her  husband  and  deliver 
them  to  B.  who  knowing  it  can*ies  them  away,  B.  being  the 
adulterer  of  the  wife^  this,  according  to  a  very  good  opinion, 
would  be  felony  in  B. ;  for  in  such  case   no  consent  of  tlie 
husband  can  be  presumed,  (k) 

*  A  feme  corcert  shall  not  be  deemed  accessory  to  a  felony  for     L     ^"J 
receiving  her  husband  who  has  been  guilty  of  it,  as  her  bus-  ^'f'"*^  ^^^ 
band  shall  be  for  receiving  her ;  nor  shall  be  a  principal  in  ceLo"  y  ^^ 
receiving  her  husband  when  liLs  offence  is  treason  5  for  she  is  for  rcceiv^ 
snb  jHftestate  viri,  and  bound  to  ivreive  him.  (/)    Neither  is  j'Jf^,|'^p^ 
she  affected  by  receiving,  jobitly  with  her  husband,  any  otiier 
offender,  (w) 

IV.  UjKin  the  plea  or  excuse  of  ignorance  it  may  be  shortly  ij:.»«>»'»»«;e- 
ob8er\'ed,  that  it  will  apply  only  to  ignorance  or  mistake  of 

h  1  Hale  514  where  it  is  put  thus  :  "  If  she  COX.)    And  seo  1  Flawk.  P.  C.  c.  oH.  ^.  ?2.  ;: 

rake  or  steal  the  goods  of  her  husband  and  dv-  lii^t.  110.    '2  East  H.  C.  o:*B. 
liver  them  to  B.,  who,  knowing  it,  (*arrio<tli''in  i  Harrison's,  case,  1   Lrr^i  h  47.     2  K:'.st   W 

away,  this  seems  no  felony  in   B. :  for  they  C.  550, 

arc  taken  quasi  by  the  consent  of  her  hus-         k  Dalion,  cap.  101.  pi,  i^»rt,  2*19.  (new  c/lit 

band.     Vet  tiespass  lies  ai>ainbt   H.  for  sncli  c.  lo7.  p.  o(M.) 

takin;;;;  for  it  is  a  trespass ;  but  i.i  favorem  viiir         I  1  Hale  47.   I  Hawk.  P.  C.  c.  1.  «.  10. 
it  shall  not  ho  adjndgcd  a  felony,  and  so  I  take  m  1  Hnle  4?.  621.     Wwx  if  the  wife  alone, 

the   law  to  be,  notwithstandin<!   ihc   various  thr  hnsbnml  boinjij  i;inoi ant,  do  knowingly  rv- 

opinions.**    And  ho  cites  Dalton,  cap,  101.  p.  ceive  I],  a  felon,  the  wife  is  accessary  and  nr\ 

26ft,  269.  er  leclvra  C^kt  (new  cd.  c.  157.  p.  the  hi«fbnnd.     1  Ilnlo  Oil. 
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Fart,  and  not  to  any  error  in  point  of  law.  For  ignorance  of 
tlio  municipal  law  of  the  kingdom  in  not  allowed  to  excwie  any 
one  that  in  nt  the  age  of  dinrretion,  and  compos  mentia,  from 
itH  penalties  when  broken ;  on  tlie  ground  that  every  such  prr- 
sim  is  bound  to  know  the  law,  and  presumed  to  have  that 
kno^i ledge,  (a)  But  in  some  iuHtances  an  ignorance  or  mis- 
take of  tiie  fart  ^  ill  excuse ;  ii^  iiich  appears  to  have  been  mled 
in  cases  of  misfortune  and  casualty ;  as  if  a  man*  intending 
tfi  kill  a  tliief  or  liouse-hnmker  in  liis  o\^n  house,  by  mistake 
kills  one  of  his  own  family,  tliis  ^ill  not  be  a  criminal  ac- 
1  itni.  (o) 


U  -I 
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Of  FriHciimls  and  Jccfsaorieit, 

^\  II Kill;  two  or  more  art*  to  be  brought  to  Justice  for  obo 
and  the  same  felony,  they  an*  considered  in  the  lif^t  eitheTf 
I.  of  principals  in  the  first  degree;  11.  principals  in  the 
s4H*oiid  degii*e ;  111.  access<»ries  before  the  fact;  on  IV.  ac- 
cessories after  the  fact  And  in  eitlier  of  these  diaracters 
tliey  will  be/rfoNs  in  consideration  of  law  ;  for  lie  who  takes 
any  part  in  a  felony,  whether  it  be  a  felony  at  common  law 
or  by  statute,  is  in  construction  of  law  a  felon,  acconUi^  to 
the  sliaiv  n^hich  he  takes  in  the  crime,  (a) 

KiM.,;,.u       I.  Priiiri|iHls  in  the  first  degiiT  are  those  ^ho  have  ae- 

iVr"*.'"*^^  '"<i''9^"<'  '>'*''^  ^f^^^  ^^^^  /uiM4/«  comnitf/fii  the  fad;  bat  it 
dm*s  not  appear  necessary  to  say  any  thing  in  this  place  by 
way  of  expianatiim  of  the  nalun*  of  their  guilt«  which  w  ill  be 
detailed  in  treating  of  tlie  diffeiTiit  offences  in  the  course  of 
the  work. 


fill..  1,  -ii^ 

III  till'  S{._ 


II.  Principals  in  the  second  degive  aiv  those  who  were 
<oii.'i  ,ij.~  jrresent  aidhii;  and  abetting  at  the  commission  of  tlie  fact. 
.>er.  Thvy  art*  generally  termed   aider$  and  abettors^  and  some- 

times accomplices ;  hut  tiie  latter  appellation  will  not  ser\'e 
as  a  term  f»f  definition,  as  it  includes  all  the  participeM  cri- 
minis^  whetliei*  they  are  coiisidei-eil  in  strict  legal  propriety 
;ts  principals  in  the  first  or  second  degree,  or  merely  as  ac* 
rrssories   befoi-e  in*  after  tlie  fact,  (b)    The  distinction  be- 

"  lli.iInUi     4  BHr.  (*oni.  27.     IriPoraU'  o    I^vcllV  rnw,   Cro.  Car.   530.   4  Blac. 

'"  ./"»i«,  t^mxl tpnsqyc  iinrittr  xrirr^  ufinintm  Ctmi.  27.     1  TIalc  42, 4'J. 

'"■•'irt/,  jj,  a  ,„a\.ini  as  urll   <»f  our  own  Inw  «  TnH.  417. 

•'=^   it   V.;»«    ,1   r'.;..    linn;:. II.      ri-v   !.   M\.    \(,  h    |-..M.  J4I. 
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tween  ^principals  in  the  fii-st,  and  principals  in  tlie  second 
degree ;  or*  to  speak  morex  properly,  the  course  and  order  of 
proceeding  against  oflfenders  founder!  upon  that  distinction^ 
appears  to  liave  been  unknoi^n  to  tlie  most  ancient  writers 
on  our  law;  who  considci-ed  the  ])ersons  present  aiding 
and  abbetting  in  no  other  light  than  as  accessories  at  the 
fact  (c)  But  as  sucli  accessories  they  were  not  liable  to  b(^ 
brought  to  trial  till  the  principal  oflenders  should  be  con- 
victed or  outlawed ;  a  nile  productive  of  nnirh  mischief,  as 
the  course  of  justice  was  fiHMjuently  an*estcd  by  the  death 
or  escape  of  tlie  principal,  or  from  his  remaining  unknown 
or  concealed.  And  with  a  view  to  obviate  this  mischief  the 
Judges  by  degrees  adopted  a  diffcifn  rule ;  and  at  length  it 
became  settled  law  that  all  those  who  are  present  aiding  and 
abetting  when  a  felony  is  committed  are  pnncipals  in  the  se- 
dond  degi-ee.  (il)  ( 1 ) 

r  Fost.  347.  to  Into  ns  the  first  of  Queon  Mfiry  a   chief 

d  Coal-hcavors^  case,  1    Ix^ach  66.     And  jiii>ticc  of   Kngland   Rtroiigly   Houhtod  of  it, 

see  Fost.  428.     Thi3  law  was  by  no  means  though  indeed   it  had  been  sufficiently  settled 

:KtUed  till  after  the  time  of  Edw.  III. ;  and  before  thnt  time. 


(1)  Massachusetts. — James  Phillips  was  indicted  in  the  Sapremc  Judicial 
Coart  Id  the  Couaty  of  IVliddlesex,  as  rd  accessory  to  a  burg^lary,  in  which 
one  Thomas  Daniels  was  alled^ed  to  have  been  the  principal  felon.  The 
death  of  Daniels  (w bo  bad  committed  suicide  in  the  prison  after  his  com- 
mitment for  trial)  was  alledged  in  the  indictment ;  and  the  question  was 
whether  the  prisoner  i'hlllips,  could  lawfully  be  put  upon  his  trial.  The 
court  were  unanimously  of  opinion,  that,  by  the  common  law  an  accessory 
cannot  be  put  on  his  trial,  but  by  his  own  consent,  until  the  conviction  of 
the  principal.  ^^  Our  only  doubt,^'  says  the  Chief  Justice,  ^^  arose  from  the 
peculiar  circumstance  in  this  case,  that  the  person  charged  as  principal  is 
tlcad.  If  he  were  alive  and  on  trial,  it  is  possible  he  might  establish  his  in- 
nocence, strong^  as  the  evidence  has  appeared  in  support  of  his  guilt — In 
such  case  the  prisoner  could  not  be  found  g'niity.— 16  M.  R.  426. 

An  indictment  again!<t  one,  for  feloniously  receiving  stolen  goods,  cannot 
be  maintained,  unless  there  is  evidence  that  the  principal  has  been  con- 
victed. If  the  accessory  plead  to  the  indictment  and  suffer  a  triaK  without 
dcmandincT  Ihe  previous  trial  and  conviction  of  the  principal^  it  is  not  a 
waiver  of  this  right.  No  assent  can  be  implied  from  his  submission  to  the 
course  directed  by  the  Attorney  Gonoral  or  the  court.  In  criminal  cases,  an 
txpreas  relinquishment  of  a  right  shotild  appear  before  the  party  can  he  de- 
prived of  it — here  is  no  such  relinquishment,  bat  merely  a  silent  snbmis- 
fion,  which  might  have  arisen  from  ignorance,  at  the  time  that  stich  right 
existed.  And  judgment  was  arrested  accordingly,  notwithstanding  the  acces- 
sory had  been  convicted,  it  not  appearing  that  the  principal  had  even  been 
tried.     3  M.  H.  12i),  Commonwealth  r.  Thomas  Andrews. 

By  Statutue   of  1784  ch.   65.     ^^ Against  ag^cessories,  &c.''  it  is  enacted, 
that  aiders,   abettors,  &:c.  in  cases  of  murder,  r;i|)e,  sodomy,  arson,  robbery 
or  burglary,  shall  be  considered  as  accessories  before  the  fact,  and  shall  suf 
fer  the  like  punishment  as  is  by  law  assigned  for  the  crime  to  the  commit 
sion  of  which  they  shall  be  so  accessory.     Tho  (jr«t  sortion  of  thi«   nr: 
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How  i.r  1      III  iirilrr  to  n*iiilrr  a  ptM-non  a  |iritiri|Kil  in  the  wroiid  dr- 

•ilr  ' .' Vi"  S''*'*'*  "'*  ""  *"'•'■*  "'"'  »'«'ttnr.  III'  must  Uv  presenl  aidhi^  and 
^W^vrl^^^x  nheltin^  at  tlic  \\\rU  cirivaclv  t«i  afftH-il  assistaiH'r  il'  iuTeHsar>  ; 
V:<!"rr.i  lull  tilt*  prfsrncf  nrt-d  not  tn  lie  a  strirt  actual  imiiicdiati' 
n'i'vVa'.i  pi'«*«*na%  Hiirli  a  piTstMUf  as  wimld  iiiakr  him  an  eyi*  op  ear 
r,.m--:i!ir.!   uitiipss  III' w  liul   |isLssi>s.     So  tliat   if  so\cral  |N*i-MonN  set  out 


repoah'il,  as  to  ra]»o,  anti  liiirglsirv — Sre  7s  oW  in  MctCKlf's  edition  ofMass. 
Liiu-».   1  \  ol.  p.  \V.b. 

Nii\  N  oKK. — Nil  por-'oii  rh.ircreil  n^  arco«ory  in  an  indictment  Khali  be 
ouilnwc'd  u!)(il  tho  prinriiial  ho  attainlcd — I'lit  ^'icli  indirtmont  may  he  ncver- 
tlwdi'-J*  jint^octited,  and  tin*  rri>^mr  :it;.iiiiot  iho  arro^^orv  «hall  rrmain  until 
ih«!  iiriitri|>;il  be  altikintcd  liv  outlawrv  or  ol!iiTivi*p — I  New  Vork  laws,  247 

i:j.  ..r  i::o:. 

Wluro  a  murdi^r  or  It'lonv  >l»all  hn  rnmmittoil  in  ono  rniintv«  and  anv 
|>f*i*^oti  ^'i.A\  l»e  acr*--«'V\  rlu  :cto  in  any  «ilf«r  romijy.  "iich  accessory  may 
!"•*  Irjfil  ill  ilio  ^^I!^tv  «li"n*ih<'  njii'uri*  tii' ihi'  arrr^^orv  wa«»  committed. 
I'lir  \'uf*  piri'crdlnir*  ii'  ciircM*:»'d  in  "wU  i'aM'.  >of*  I  Ni-w  York  lawa  p.  260. 
Vrcf—orii-  arc  Iiali|c.  atlfioich  !!ie  |n-:n('i)>il  Im'  )iari!onpd  lictorc  convic- 
■ii'ii  —  M'll. —  \n  I  r«'.«.MVj.T-i  tir^lo|.ii  iroiM!-  aiv  puai^li  ilili^  lor  a  misdemeanor 
^■i*':ii:i  f'.i;i\  ittinir  tin-  priin'.p.i!.  wliirlt  ^il:dl  cM  Mipt  llif  udVndcr  iVom  be- 
:ii::  {Mirti^ln-.l  a*"  :n  atrf>«>iiry  afiiM*  ihi*  lart.  it' the  pnucjpiil  shall  afterwards 
IfO  rtiw,  x\fi\.     lliii'.  p.  -I  t. 

liihur  Ui  AMI. — IJ\  tin;  li*Ui  ^triion  ut'lUo  '*  art  to  rnform  the  penal  lawn,'* 
tiio  s.iiiiv  puni^ihmciit   is   inriiricMl  upon  accr^Miiii^s  hft'oro   the  fRCt^  in  the 

•  ninr-oi  ninrdr:r,  (cither  in  tlie  lirst  ur  sorond  doirrcoj  rape,  sodomy,  arson, 
"Mm  IV  or   hurtrlarv.  a<  i«*   Inilirti  d   upon   the  principal  olVcndcn. — And  by 

'fir*  itvniiiiitii  KXtiun  of  the  *i,\mp  statute  ncc<:sMjries  utter  tiic  fact  are  lia- 
ble to  be  punished  by  finf  and  imprisonment,  '^Hhhnii<7b  the  ]>rincipal  of- 
icijiler  cannot  lie  taken  >o  as  to  be  prosecuted."  Iiiioite  Ulaud  law.s  5i)0, 
"»'M. — Kd.  of'lTOo — And  l)y  scriion'Jt  ot'lbc  *amc  -itatote  the  «ame  penalties 
•iiid  puhishinontu  are  inflicted  upon  the  reri^iver^  nt'  stolen  }^ood%  as  are 
prescribed  in  the  act  lor  sleaiinpc  the  same.     Ibi.!.  p.  .-i  '^ 

\nnvi;\j  — A  pei*son  may  b»*  hoiden  to  answer  In  an  information  for  re- 
''oivjn;.'"  *.i(»li II  ir»«tMN.  knt»uin?  tbeni  to  he  sl«dep.  rnmrn  furmani  gfatwfi^ 
'hou^ii  tl:<'  prinrip.d  ba<  ro.i  liet  n  rnnvirt«*<i.  Tbi^  di^i.'ision  is  founded 
i!)H)n  a  rnii^trncttiMi  ni'tlo-  "-i.iirie  el'  \  ermont.  lor  the  r€a^uii<»and  grounds  of 
»vl.icb,  sei-  '-'  'J'yJi'rV  ll«'p.  iVK  Slate  asrain**:  >.  L. 

Pr\'.-\i\  \M.\. — Whi'.i   a   principal  nlleudi^r  in  any  ca;»ilal  oflfencc  shall  be 

•  onviriotj,  or  shall  stand  m>ito,  or  pi  remptorily  rbaikn^fe  above  the  number 
ofuvenly  por«iens  reiurntMJ  to  -erve  ollbe  jnis.  it  >li.ll  Im*  lawl'ul  to  proceed 
airainst  anv  arre-sorv  ei'.b«*r  bel'niv  or  after  the  f.u'l.  in   the  «ame  manner  as 

•  llbe  |irii)rj}ai  felon  had  b<*en  altainied  thereof:  and  I'twith^tindiii!^  any 
such  prinrijMil  felon  ^llaII  b*^  ailmiltei!  t.»  the  benelil  of  bis  clergy,  pardoned 
or  oliien\i'^e  cli.diverod  befon*  allainilcr.  and  every  *ncb  a-'cessory  «h:dl  sut- 
ler lb"  sani';  pnni*bnients  if  ho  or  :-h"  be  convicted  or  stand  mate,  or  pe- 
remploriU  r.balliu%a*  above  twenty  persons  returned  to  srrve  of  the  .i»iry,  as 
be  <r  pln'sbonld  iiav4'  "siifiercd,  il  the  principal  had  been  aiiaintcd.  I  Peiin- 
\Vlvania  f/nvs  \.\o. — IM.  of  Ki«»i.  For  the  laws  re'^pcdinjr  the  pni:i<liments 
of  arre^snne^.   beft)re  tlic  fact,  tee   the  acts  that  relate  to  ibe   \.iriuu«  prin» 

•  ipal  -ili^-nce-- -  vi/.  .•  \o!.  ■  b:»p.  !'•'»•  oid  ')  vd  'b-ip.  1Tr»t) — and  see  note 
'  \  •  I.  •.    {    '■ 
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tugrlhcr.  or  ni  NnMll  parlicK.  u|hhi  otic  common  deaifpi.  bfl 
it  Bimttfir  or  otlicr  felony,  ur  for  any  otlirr  {iiii-pom.-  anlaw- 
ful  in  itst'lt',  anti  rach  takvs  (he  ptu't  UHxigni^il  liiin ;  B<)in«  to 
commit  llii-  fu^,  otber-i  to  v^UU  »i  proprr  distances  and 
statioiid  Ui  pnvent  iLHurprizn.  or  to  Savour,  if  nceil   be.  tbe 


*  Marvl*np. — For  Ihe  law  rcbtlve  [o  accewories,  see  3  vol.  Laws  of  W 
land,  Ed.  ol'  IBM.— Tide  criminal  Code.  new.  Burglary  1,2,3.  Horning;  of 
house,  6.  3 — Counlerfeitera.  2, — Horee  Stealing,  1. — Mayheim,  1,  9,  Mordec 
6,  7.— flnpe  1.— Trial  3,  -I. 

New  jRNcr. — If  A.  is  chai^^d  in  tbe  indictment  aa  principal  and  B.  aa 
•CCMsory,  and  the  Jury  tind  B.  to  be  Ibe  principal  and  A.  the  accessory, 
tbe  iiidiclmeut  Is  supported.  1  Cos's  Rep.  467.  Tbe  Slate  t.  Main  and 
Uaire. 

ViRuiKift. — An  accessory  to  a  murder  or  a  felony  committed  ahaU  be  ex- 
amined by  tbe  court  ol'that  county  or  corporatJou,  and  tried  by  Uie  court  of 
thai  District  in  ivbtch  be  became  nccfeMury.  .lud  shall  answer  upun  his  ar- 
raigntoent,  and  receive  sucii  ju'lgments,  order,  ezeculion,  ptiins  and  penal- 
tjea  as  are  used  in  otiier  caaei  of  murder  and  felony, — Virginia  tevieed  laws 
▼ol.  1,  p.  10-1. 

If  any  be  uccu^ed  of  nxi  act  riooc  ns  principal,  they  (bat  be  accused  an 
accessory  shall  be  nttnched  also,  and  safely  kept  in  custody  until  tbe  prin- 
cipal be  attainted  or  delivered.— Ibid.  p.  126. 

Persons  knowingly  barbouriitg  horse  stealert,  or  receiving  from  ibem  stolen 
borses,  are  to  be  deemed  and  puniahied  as  accessories.  And  if  tbe  principal 
felon  cannot  bc  taken  «o  at  to  be  prosecuted  and  convicted  of  such  offence, 
nevertheless  the  accessory  may  be  punished  as  for  a  misdemeaoor,  altbougb 
the  principal  felon  be  not  before  convicted  of  the  felony,  which  shall  ex- 
empt the  oQender  from  being  punished  as  accessory,  if  the  principal  offender 
•ball  nflerwards  be  taken  and  convicted.     Ibid,  p.  179. 

If  Day  prlncipiil  offender  shall  be  convicted  of  any  felony,  or  shall  stand 
mute,  or  shall  peremptorily  cballeniU^e  nbove  twenly  per>ons  returned  to  be 
^f  the  jury,  it  shall  bc  inwiu!  lo  proceed  against  any  accessory  eitber  before 
•M  af\*r  the  lact,  in  the  same  manner  as  if  the  principal  felon  liad  been  ■ 
tainled  tbi^rcuf.  not  withstanding  >uch  principal  felon  shall  be  admitted  to  U 
beuelit  of  hu  civi^y,  piirdoned  or  oihemise  delivered  before  his  atlaindo 
•uch  Bccemuiy  Co  suiior  the  same  punishment  as  the  principal  if  he  had  be 
ntlaioted — auil  receivers  «f  stolen  g«ods,  knowing  the  same  to  be  stol 
may  be  pnnislioii  for  a  mis  demean  or,  although  ibe  principal  felon  be  n 
buforo  convicted  of  the  felony^whicU  shnil  exempt  tlie  offender  from  beingfl 

fiunisbed  us  an  accessory,  it  the  principal  shall  bc  afterwards  convicted.—^  ! 
bid.  p.  SOU. 
StwrK  Oahouna. — If  any  priucipal  offender  shall  be  convicted  of  atir 
]aloDy,  or  shall  Mand  mute,  or  shall  challenge  peremptorily  more  than 
iwcaly  persons  returned  of  ibe  jury,  it  shall  be  IntvJ'ol  lo  proceed  ngaioi* 
tbe  acceuory,  either  before  or  after  tbe  fact,  in  the  same  manner  as  if  suoT 
vriodpnl  folon  bad  been  attainted  thereof,  notwithstanding  sitch  princi|H 
leloa  shall  be  admitted  to  the  befieGl  of  his  clergy,  pardoned  or  olherv 
delivered  befuie  attainder.  And  every  sitch  accessory  if  convicted,  or  s 
'•tsnd  mule,  or  shall  peremptorily  challenge   above   ibe  number  oft' 

rsons  returned  to  serf  e  of  tbe  jury,  as  he  should  hare  suffered  if  the  pil 
cipal  had  been  attainted. —  1  Brevard's  Digest,  title,  I.  p.  S." 
ox.  I.  .1 
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r?trape  of  tlioiM*  who  are  niorr  immcdialrly  nigaged;  they 
HIT  all,  provided  the  fart  be  rommittrd,  in  the  eye  of  the  law 
pivseiit  at  it ;  f(ir  it  was  madt*  a  rominon  rause  with  them. 
each  man  operated  in  his  station  at  one  and  the  Name  in- 
[*  •'}  I J  Ntant,  *towau-ds  tlie  same  roinmon  end,  and  the  part  each  man 
tiNik  tended  to  gi\e  rountenanre.  en(*oura|;enient«  and  pro- 
tection to  tlie  whole  gang,  and  to  enHon*  the  success  of  their 
common  enteqirize.  (r) 

It  has  been  held,  that  to  aid  and  assist  a  person  to  the 

jurors  unknow  n  to  obtain  money  by  the  practice  of  ring  drop- 

pinf^  is  felony*  if  the  jury  find  that  the  prisoner  was  confcd- 

ei-ating  with  the  |M'i*sim  unknown  to  obtain  the  money  by 

means  of  this  practice.  (/) 

Mur(!er  )<y       {f  j|  f^ic^   amounting  to  munler  should  be  committed  in 

pr)i^*c!it!nn  prosrcv/toH  oj  MovM  unlaicful  purpose^  though  it  were  but  a 

offtOBMun-  bare   trespass*  all  |iersims  who   had  gone  in  order  to  give 

lawful  put-  assistance  if  need  were,  for  carrying  such  unlawful  purpone 

^'*^'  into  executhm,  would   be   guilty  of  murder.     But  this  will 

apply  only  to  a  case  where  the  munler  was  committed  i% 

prosecution  of  some  tndatvful  purpose*  some  common  desini 

in  which   the  combining   paiiies   were   united,  and  for   the 

effecting  whereof  they  liad  assembled ;  for  unless  thia  ahali 

up]K*ar,  though  the  {km^miu  giving  the  mortal  blow  may  him- 

e  Ku>t.  330.     2    Hawk.    P.  f.    c.  29.   ?.  /  MnnreV  casr,  I  I.cacb  314. 

7,8. 


Buyers  of  stolen  goods  .ire  declared  to  be  acceMories  after  the  fact, 
»nJ  made  punishnble  as  for  h  misdemeanor  bcl'ore  the  convictioD  of  the 
principal :  To  receive  or  buy  stolen  g'ooih,  or  receive  or  conceal  any  burglar 
or  thief^  subjects  the  offend  or  to  puni«hment  as  an  accessory,  and  the 
principal  cannot  be  made  amenable,  the  receiver  may  be  prmecotcd  and 
convicted,  as  for  a  mittdemeanor. — ^  Brevard**t  Digest,  title  142,  p.  180. 

Kkntuckv. — An  accessory  to  murder  or  felony  committed,  shall  be  ex- 
amined by  the  court  of  that  county  and  tried  by  the  court  in  whose  juriadlc- 
tion  he  became  acce<.*<ory,  and  shall  anfiwer  upon  his  arraignment^  and  re- 
ceive !»uch  judgment**,  order,  execution,  pains  and  penalties  as  is  used  Id 
other  Ciise.s  of  murder  and  fclonv. —  1   Kentuckv  l^iv!>,  11)8. 

L'NiTEo  Stati:.s. — Kvcry  person  who  shall,  either  upon  the  land  or  seas, 
knowingly  and  wittingly  aid  and  assist,  procure  command,  counsel  or  adviie 
any  person  to  commit  ninrdcr  ur  r<ibbcr\  or  other  piracy  upon  the  high  seas, 
which  shall  alTect  tiie  life  of  any  person,  and  >nch  person  shall  thereupon 
commit  any  such  piracy  or  robbery,  such  pcr^un  so  aiding,  &c.  couDselling, 
dec.  shall  be  adjudged  to  be  accessory  before  the  t'act,  and  upon  conviction, 
shall  suffer  death.  Any  person  who  shall  on  the  land  or  at  sen,  receive  en- 
tertain or  conceal  any  pirate  or  robber,  knowing  that  such  ])irate  or  robber, 
has  committed  piracy  or  roblx'ry,  or  shall  receive  or  take  into  his  custody 
any  ship,  vc*»3el,  goods  or  chattels,  which  liavt*  been  by  any  such  pirate  or 
robber,  piratical ly  and  leloniuu^ly  taken,  bliall  he  deemed  and  adjudged  to 
be  an  accessory  after  the  fact  -  and  i>uifi:r  tin*?  and  imprisonment. — Ingersol's 
Digest,  155.  t}. 
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ttli  be  piUty  (>r  mut-dci-  or  lUHiMliuigliter,  yci  thi'  othfts 
Mm  camp  Uigcther  for  a.  illflV^iviit  purjnoc  will  not  tie  in- 
rolveil  in  his  guUt.  {g)  Tlias  whore  Ihroe  soldiers  went  to- 
jcthei-  to  nitt  an  oiiiiani ;  two  g<»t  iii«h  u  peai'-trce,  and 
Bit!  tliin)  st'wcl  at  tlio  g&U'  with  a  drnwii  sktii-cI  in  hia  liiuid ; 
Hid  tb<-  owner's  sun  (-umiiig  by  collHrt^d  tlir  iiiiin  at  tiie  gate. 
Old  askrd  him  what  biiKiiir.Hs  Uv.  Iiad  there,  whereupon  tlic 
^•oldter  stabbod  him ;  it  was  ruled  to  be  nmrder  in  the  man 
^•vho  atabbed,  but  that  thoHe  on  tb^^^  Irvw  wt-rt^'  innocent.  It 
was  cunsidrird  that  tbc}'  rami-  In  commit  a  Hmall  iiironiider- 
jile  tiVHpaiw.  and  that  the  niau  wa.4  killed  u]ion  a  middeii 
l^ay  without  their  kniiwled|;e.  But  the  decision  would 
ive  be*n  otherwise  if  thej  liiul  all  come  thither  with  a  *gc- 
toral  rcftolutiuii  against  all  ojtponerH ;  lor  then  the  miinirr 
Vould  have  been  committed  in  pruMeculiun  of  their  anginal 
■irposc.  (A) 

'  For  where  there  in  a  jfcneral  residution  againat  aU  oppe-  oiwbm  | 
Mcri,  wltetber  such  rctolutton  appears  upon  evidence  to  have  "•""  '•  ■ 
been  actually  and  explicitly  enterwl  into  by  the  cuii federates.  ?',|"]\"|,' 
nr  may  be  reaMmably  coll^tfrd  from  tbcir  number,  arniH,  or  ngminit 
behaviour,  at  or  before  the.  scene  of  ai'tiou.  and  homicide  \b  ""  "ov^  J 
committed  by  any  of  Uif  partyt  every  pernon  pre-wnt  in  the 
svntie  of  the  law  when  the  homicide  in  committed  will  lie  in- 
volved in  the  guilt  of  him  that  gave  the  mortal  blow,  (i) 

Bat  it  muHl  be  obwrved  that  thiit  dtH'trinv  respocting  the  ""'  w 
whole  party  being  involvt-d  in  the  guilt  of  one  or  moif,  will  li'^j'*",'^^ 
iipply  oidy  to  such  asHcmblieH  an  an"  formed  for  carrying  n     -  -   ^ 
Mmie  common  put-jHisc  unlawful  in  i/sc//iiito  execution.     Kor  "  — 

if  the  original  intention  was  lawful,  and  pr-oiwrutt-^l  by  lawful  '1^^^"  ^\ 
nieaiiM  and  op|>oHition  in  made  by  ntlinrs  ami  one  of  the  op-  kiiiiug  ini 

posing  party  is  killed  in  the  struggle,  in  that  case  tlieptM--  '' *' 

j*on  actually  killing  may  be  guilty  of  iniirdci-  or  manslaughter,  " 
•as  circumnf lances  may  vary  Ihe  cjisc;  but  the  jiersontt  en- 
gaged with  him  will  not  be  involved  in  his  guilt,  unifsx 
Jliey  actually  aided  or  ahrttrd  him  in  lite  fail;  for  they  aji- 
Aembled  for  another  pur)HiHe  which  was  lawful,  and  coiise- 
I'^uently  tbo  guilt  of  the  perHon  actually  kif^ae  cannot  by 
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rail.  351,  3$2.    i  Hav 


.  ?.  C.  c  S9.  whether  thi*  wni  frlKiiy   in  lUI ;    aad  Knll^^ 

V.  3,  citiiii  tb«  raw,  »By«,  "  Tlint'lhry  w 

k  Taut.  i&lt.    Cue  HI  Sarum  Lrni  A«iii»,  all  ei<Kn|«d  in  sn  uoUwrul  dci  it  |iliiD, 

k,  MS.  Dmim  ami  Chupolr.    S  tiawk.  they  rni'til    not  jmoMj    br>ak1n(   a   mi 

t».  1,  9.     An<l   »>■    lI'XtKtAii  and  houte   nlihotii   miikiox  »    rlriMnoil  fiiii  i 

w  et)  I  ilrf'ach  6,     Ami  »'<  •4nnn.  nil   lhi»'  nir    .      .-  .1   i  ..I'li  i  ':  ih<'  :i*a] 

'      OIrt  Bailey,  in   llccemtid  :r(-  wnre  bc-ivmH'  '.  mcir  b* 

I  LBach  T,  DoiB   (ii)  whiin  •iigi|E(l  iM '".^king 

..    Ti^  wliu  wcro  •topluycri    by  Uta  door;  foi  iln-  ,      -     .      ■  n  1  knew 

_  nar  thcSiirielaiy  nr9tnl4i  10  ntiiit  <i(    aiiy  sin) 1.  " -"   ^   thaiictj 

appmhaiitioii  i>(  B  |iei»iii,  iiiilawlitlly  nppatlunllv  nf  iU-iliiii:,   iihritiipon  mi 

open   the   iloui   ot  a  bouw  nhm  the  ilxtri  iliil  tuf  baniti," 
n  wni  lODpiHcd  to  be  1  and  taavisg  daae         i  ¥<itl.  SS3,  36*.    t  Hawk.  P.  C.  1 

—   ..I  .l„    ._iji,j,  began  W  plunder,  «.  B. 
Tbe  queUion  wat, 


S3  ^S  •Mer*  and  .ihritors,  [.book  j. 

any  Iktion  of  law  be  carried  againot  them  beyoud  their  ori- 
ginal intention,  (k) 
Af^o  iiie  When  the  rule  waH  fimt  nettled  that  aidem  and  abettors 
of  akJeTiT"'  HhoMid  be  deeim*«l  priticipalfl  in  the  fiecoiid  degree,  and  not 
and'abft-  arccsflories  at  the  fart,  the  objeci  in  view  was  probably  to 
tors:  bring  such  oflTenders  more   speedily  and  certainly  to  thtir 

trial ;  {I)  without  any  intention  of  enhancing  the  measure  of 
their  punishment  upon  conviction.  Nor  would  the  conae- 
quence  of  an  Increased  puniHlmient  have  immediately  fol- 
lowed from  the  nile,  as  the  distinction  bet^-een  principals 
and  accessories  did  not  at  that  time  affect  the  life  of  the 
party  upon  conviction :  and  all  were  then  alike  liable  to 
suffer  death,  from  the  principal  in  the  first  degree  to  the 
accessory  in  the  lowest,  unless  the  privilege  of  clergy,  which 
in  those  days  was  founded  solely  on  the  clerical  function  or 
rapacity  of  the  delinc|ucni«  interposed.  Whether  princiMls 
or  accessories,  therefore,  the  punishment  would  have  been 
capital  to  those  who  were  not  entitled  to  the  privilege  of 
clergy;  and  to  thosi^  who  were  entitled,  tlie  poniahnent 
would  not  have  been  capital,  though  principals  in  the 
highest  degree.  But  in  later  times  tlie  question  of  principal 
or  accessory  has  become  a  matter  of  the  greatest  importance 
to  the  prisoner ;  in  many  cases  life  or  death  to  him ;  for  by 
wiser  regulations  tlie  allowance  or  non-allowance  of  clergy 
no  longer  depends  upon  the  function  and  capacity  of  tlio 
offender  but  upon  the  nature  of  the  offence ;  ano  is  mtended, 
in  cases  in  which  it  is  allowable,  to  all  ranks  and*  ordeni 
of  men.  (m) 
P  341  *Now  it  being  admittoil  as  a  settled  rule  that  aiders  and 
Whether  abettors  arc  to  some  pur|ioses  at  least  principals  in  the 
liable  to  secoud  deg^',  it  has  been  made  a  f|uestion  wnether  tiiey 
cdasprln'  ^ught  to  be  SO  considered  to  all  purposes  and  in  all  canes, 
cipaifin  and  especially  with  regard  to  new  felonies  created  by  stotates 
thefirftde-  which  toke  away  clergy  fmni  those  who  shall  be  guilty  in 
^^^'^'  such  manner  and  under  such  circumstances  as  arc  therein 
particularly  set  forth,  without  express  mention  of  aiders  and 
abettors,  or  .usff  wonls  which  manifestly  extend  to  them: 
whether  aiders  and  abettors  also  shall  he  ousted  of  their 
clergy  in  the  constniction  of  such  statutes.  The  point  is 
very  ably  and  elaborately  argued  hy  Mr.  Justice  Foeter» 
who  thinks  that  if  a  departure  from  the  ancient  rule  had  in 
such  cases  affected  the  prisoner*s  life  u{ion  conviction,  the 
judges  would  still  have  adheird  to  it,  notwithstanding  the 
miscliiefs  by  which  it  was  attende<l.  (n) 

It  is  allowed  on  all  hands  that  aiders  and  abettors  hare 

k  Foit.  354,  355.    2  Hawk.  P.  C.  c.  29.  f.  m  3  &:  4  Will,  nnrl  Mar}-,  c.  S.  n  6. 

f.   And   see  further   upon  this  point,  pott^  5.  Ann.  c.  6.  i.  4.     Vidp  Fo»t,  :i59. 

Book  III.  Chap.  3.  on  Hcminde.  n  &c«>  Mr.  Jn^tirp  Ko«tf •  s  arguufotii  Fott. 

I  Ante,  p.  30.  355  tn  3^0.  aii«]  4I<  to  430. 
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I  iJways  ortsted  of  tti«ir  flergy  Bnd  properly  wi,  by  the  ctoumJi 
NiNtnictiDii  of  the   sUttutca  which   oust  tlergy  in  murder, 
ibliery,  i-apc.   ami  burglary,  (o)     But  tlii-n  it  in  saiil  that 
le  legislature  lu  these  jilalHlcii  ixm  made  iwr  of  teiiii«  which 
t  the  tiuip.  when  the  luta  were  ntai^P,  and  long  before,  viem, 
rell   known  to    inrlndc   aiik-i-s  mitl   Hbettot'N;  that  in  these 
tktutes  clergy  w  taken  iiwiiy  from  the  several  oftetire«i  ile- 
Hbed  by  legal  lechnical  tcmis  of  well  known  oignifl ratio n ; 
imcly.  mutrier.  rofc&ery.  rapt,  and  burglary  ,•  and  that  the 
rttje^ts  of  these  acts  are  jiersons  rattvtcttd  of  murder,  rob- 
iiecy,  ra]K',  and  hufglary;  aiders  and  abettom  being,  at  the 
btne  these  stattiteA  were  niaile,  clearly  liable  to  be  convicted 
I   principah    in   thiwe   olTencea.     Wbereajt  In    many  utber 
talut«M    ftldei-H   and   abettors   are  not  once  named,  nor  dr- 
btd  ♦6y  any  tfrmt  importing  that  Ike  ItgiatiUure  intmdrd 
koust  them,  (p.) 
W^   It  certainly  n|>|»enr»  that  In  general  the  jndges  have  been 
"inrtreinely  tender  in  the  conHthiclion  of  statutes  which  take 
•way  clergy;  and  have  in  several  instances  carefully  distin- 
gniahed  between  tlie  cases  of  principals  in  the  first  and  se- 
cond degrees,  the  actual  perpi'trators.  and   mere  aiders  and 
•bettors.    TI1U8  in    a   raae  upon    tjie   i^latutf^  of  ittAbblngt* 
which   enacts,    "that   every   person    whirh   shall    Rtab   op 
thrust,"    Ac.    {q)    two    {a^rsons   were    present    aiding    and 
abetting  n  third  [H>rson,  who  in  fact   made  the  thrUHt,  and 
was  denied  bis  clergy :  and  these  persons,  thougli  agreed  tu 
have  been  principals  in  manslaughter  at  common  law,  werci 
wlmitted  to  their  clergy  ;  for  it  was  considered  (hat  though 
in  judgment  of  law  every  one  present  and  aiding  Is  n  prin- 
cipal, yet  in  ronstnirtion  of  this  statute,  which  is  so  penal. 
it  shall  be  extt^ndeil  only  lo  such  km  really  and  actimlly  made 

itbe  thnist;  nut  to  those  who  in  cnnstjniction  of  law  onlyr 
pnay  be  said  to  makr  it  (r)  Ho  in  n  rase  upon  the  statute 
Iff)  Eliz.  c.  I.'i.  against  rubbery  m  ilwelling  hnuM-s,  (s)  where 
'two  jienutns  put  a  ladder  against  a  chamber  window,  one  of 
tbem  opened  the  window,  got  into  the  chamber,  and  stolp 
AQL,  but  the  other  olood  on  the  ladder  in  tite  vie\l'  of  him 
who  entered,  saw  him  in  the  clminbet-,  aMtisted  in  the  rob- 
try,  and  had  a  (-haiv  of  the  boolv,  hut  did  nfit  mter  Ibt 
hamber;  it  was  held  thai  as  he  dill  nnt  rntrr  he  should  have 
clergy,   though    plainly    a   principal   aiding   and  abet- 


*  1  Hkls  S31.  3  link  3S9.  fo91.  3i1. 
H  atatutM  arr,  I  Ed,  VI.  c.  IS.  i.  lu.  at  lo 
Mtilo  »bA  robber;  ;  and  18  El'a,  c,  1.  a> 

K««illiur|1uDr. 
m.  ssf ,  in, 

1    v  I  Jac.  I.  c.  t. 

J  r  Paea  mil  Haiwood'E  cue,  foil.  3£5. 
hleyo  43.  Sir.  Re,  t  Hslr  MS.  And  ihe 
^M  otib*  qu«n    r.  WbistUr,  Sal k.  MS. 

1  Lord  Ravm.  S42. 


or  the  (taiuwi  til, 
iTaDy  pctMD  iliall  bs  ennclctail  tor 
laiiiouB  taking  »w/if  in  the  da)'  lirtn 
awDey,  goodi,  or  chatlilf,  tMlnc  of  the  Tifl 
af  Si,  ar    iigwanli,  in  may  ilwellinc.har 
HI  houMi,  at  ai^  pan  ihiitot,  ot  any  or 
bnu»,  kt.  alUMBgli  00  poton  be  hi  th*  ij 
hiiutt,  fee.  at  th«  time  of  tuch  feliui 
tniued,"  ti«  iball  be  Mcluded  Uw  b 
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ting,  (t)  *And  the  same  rule  of  construction  has  been  .held 
to  govern  in  the  case  of  larceny,  dam  et  secrete  a  perstmi 
upon  the  statute  8  Eliz.  c*  4.  {u)  where  the  person  who 
actually  picked  the  pocket  was  held  to  be  ousted  of  his 
clergy,  but  not  he  who  was  present  aiding  and  abetting; 
though  witiiout  some  accomplice  ready  at  hand  to  we 
off  the  booty,  this  sort  of  theft'  could  seldom  have  succeed- 
ed, (w) 

Upon  the  two  first  of  these  cases  Mr.  Justice  Foster 
makes  the  following  remarks : — ^^  Why  did  not  a  constructive 
thrust  in  one  case  and  a  constructive  entry  in  the  other  ope- 
rate so  as  to  oust  the  accomplices  present  and  abetting  of 
clergy  ?  The  reason  is  plain,  and  hath  been  already  hinted 
at;  the  judges  were  upon  the  construction  of  statutes  very 
penal,  which  were  to  be  taken  literally  and  strictly ;  aiders 
and  abettors  are  not  named  or  described,  and  therefore  could 
not,  as  they  conceived,  be  brought  within  the  statutes.^'  (x) 
And  Mr.  Justice  Foster  cites  the  following  passage  from  Lon 
Hale  as  seeming  to  favour  the  construction  for  which  he  ooor 
tends : — ^^  An  act  that  makes  an  offence  by  Aame,  as  mft, 
&C.  to  be  felony,  virtually  makes  all  that  are  present  aid- 
ing and  assisting;  principals,  though  one  only  doth  tiie  Cut 
Though  as  to  the  point  of  clergy  in  some  cases  it  differs  f(y) 
and  he  thinks  that  the  difference  which  Lord  *Hale  hints 
at  must  arise  from  the  different  penning  of  the  Bev&nl 
acts,  (z) 
But  some  of  the  points  insisted  upon  by  Mr.  Justice  Fos- 
^^  .  ter,  in  his  able  argument,  will  probably  appear  to  roit  upon 

them  as  so  gTounds  rather  too  subtle*  and  refined;  particularly  his  db- 
liabie.  tinction  between  the  phrase  ^^  person  so  offending,"-  in  the 
statute  9  Geo.  I.  c.  22.  and  <<  person  offending  in  any  suck 
offence,"  in  25  Hen.  YIII.  c.  6.  (a) .  And  it  appears  that  a 
great  majority  of  the  judges  differed  with  him  upon  thb 
subject.  It  is  stated,  that  they  gave  great  weight  to  the 
construction  which  had  been  constantly  put  on  acts  of  par- 
liament touching  high  treason,  and  on  those  which  take  away 
clergy  from  murder,  robbery,  rape,  and  burglary;  aiders 
and  abettors,  though  not  named  in  the  statutes,  having  al- 
ways been  brought  within  the  compass  of  them  to  all  intents^ 


[•37] 


Grounds 
for  const- 


t  Evans  and  Finch  (case  of)  Cro.  Car. 
473,  HalC)  in  citing  this  case,  says  that  the 
offence  must  be  a  stealing  in  the  house ; 
and  therefore  he  that  steals,  or  is  party  to 
the  stealing,  being  out  of  the  house,  is  not 
ousted  ef  his  clergy.  The  law  stood  thus 
with  regard  to  this  statute,  and  also  to  the 
5th  and  6th  Edw.  VI.  c.  9.  against  an 
offence  of  the  like  kind,  till  by  3  and  4  W. 
and  M.  c.  9.  aiders  and  abettors  were  ex- 
pressly ousted. 

u  By  which  it  is  enacted,  "  that  no  person 
indicted  for  the  felonious  taking  of  any  mo- 


ney, goods,  or  chattels  from  the  person  of 
any  other,  privily  without  his  knowledge, 
shall  have  bene6t  of  clergy.**  This  act  is  re- 
pealed by  48  Geo.  III.  c.  129. 

te  1  Hale  529.  Baynes  and  others  (case 
of),  1  Leach  7.  Murphy  Mary  and  Bpdget 
(case  of),  1  Leach  266.  Sterne's  case,  1 
Leach  473 

X  Fost.  357. 

y  I  Hale  704. 

z  Fost.  417,  418. 

a  Revived  by  5  Eliz.  c.  17.  See  Fost.  417. 
and  422,  423. 


€MAF«  II.]  Of  Jleces9orits  b^ort  the  Fact.  37 

and  suffered  accordingly,  (b)  And  contrary  to  his  opinion 
they  decided  upon  the  9th  Geo.  I.  c.  22.  (by  which  it  is  en- 
acted, that  ^^  if  any  person  shall  unlawfully  and  maliciously 
kill,  maim,  or  wound  any  cattle,  every  person  so  offending^ 
being  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of 
felony,  and  shall  suffer  death,  as  in  cases  of  felony,  witliout 
benefit  of  clergy*')  that  an  aider  and  abettor  was  ousted  of 
his  clergy,  (c)  And  in  a  subsequent  case,  called  the  Coal- 
heavers'  case,  seven  men  were  convicted  and  executed  on  the 
the  same  statue,  9  Gfeo.  I  c  22,  (d)  which  takes  away  clergy 
in  exj^ress  terms  only  from  those  who  maliciously  shoot  at 
another  P^non,  three  of  them  not  having  discharged  a  gun  or 
pistoL  The  judges  determined  that  this  offence  was  a  new 
created  felony;  and  therefore  that  it  must  necessarily  pos- 
sess ail  the  incidents  which  appertain  to  felony  by  the  rules 
and  principles  of  the  common  law ;  that  the  statute  does  not  ^ 
mereij  take  away  the  privilege  *of  clergy  from  an  offence  l  ^"J 
which  w^as  before  known,  but  ordains  that  those  who  are 
guiUy  (e )  of  the  thing  prohibited  by  it  shall  be  adjudged  fe- 
lons without  benefit  of  clergy ;  and  therefore  by  a  necessary 
implication  makes  all  the  procurers  and  abettors  of  it  prin- 
cipals or  accessories  upon  the  same  circumstances  which 
would  make  them  such  in  a  felony  by  the  common  law; 
and  that  it  had  been  long  settled  that  all  those  who  are  pi-e- 
sent  aiding  and  abetting  when  a  felony  is  committed,  are 
principals  in  tlie  second  degree.  (/) 

It  should  be  observed,  however,  that  Mr.  Justice  Black-  Mr.  Ju«. 
stone,  in  his  excellent  work,  adopts,  to  a  great  extent,  the  ^'^^  ^,*^^K' 
distinctions  endeavoured  to   be   established  by  Mr.  Justice  nion! '  ^^  * 
Foster,  and  lays  down  the  following   rules.    That  when 
the  benefit  of  clergy  is  taken  away  from  the  offence^  (as  in 
case  of  murder,  buggery,  robbery,  rape,  and   burglary)  a 
principal   in  the  second   degree,  being  present  aiding  and 
abetting  the  crime,  is  as  well  excluded  from  his  clergy  as 
he  that  is  principal  in  the  first  degree ;  but  that  where  it  is 
only  taken  away  from  the  person  committing  the  offence  (as 
in  tiie  case  of  stabbing,  or  committing  larceny  in  a  dwelling 
house,  or  privately  from  tiie  person,)  his  aiders  and  abet- 
tors are  not  excluded,   through  the  tenderness  of  the  law, 
which  has  determined  that  such  statutes  shall  be  taken  li- 
terally, {g) 

III.  M.  accessory  before  the  fact  is  he  who,  being  absent  ^pg^heforc 
at   the  time   of  tlie  offence  committed,    doth   yet  procui^e,  the  lact. 

b  Fo8t.  421.  /  Coal-Iieavers^   ca&o,    1    Leach  C6.    Ami 

c  Midwinter    and    Siins  (case  of),     Fost.  all  the  Judges  were  of  opinion  that  this  caftt 

Append.  415.     1  J^ach  66.  Note  (a).     Sec  is  good  in  law,  in  Wells's  cafe,   1   East  P. 

also  Dodson's  Life  of  Foster,  30.  35.  C.  c  8.  s.  7.  p.  414.     1   Leach  SCO,  in  the 

d  Commonly  called  The  Black  Act.  note.     And  see  also  2  Iluwk.  c.  33,  s.98.  09. 

<■  The  words  arc,  *•  evrry  person  50  often  ^  ff   I  Blac.   Com.  37'^     'ilin:;  1  Ualc  529. 

inj."                                        '  Vo^t.  356,  3.*.T. 
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counsel,  command  or  abet  another  to  comnut  a  Ukomjm  (4) 
And  It  seems  that  tliosi*  who  hy  hire,  command, cuunar^  or 
conspiracy,  and   those   wlio   hy  Mhe^Aitig  an  ezpraa  Ukiiigy 
approbatioiit  or  asHent  to  another's  fehinious  dMiigft  aC  com- 
mitting a  felon},  abet  and  eiicoui*age  him  to  coMBit  it*  but 
aiv  so  far  ahsi^nt  w  hen  he  actually  commits  it  that  he  could 
[''JH]      *iiot  be  encourag^ed  hv  the  Ii»|n*s  of  any  immediate  help  or 
assistance  frtim  them,  aiv  accessories  liebin*  the  fart.     But 
^oi-ds  that  amount  to  bare  |M*miisHion  will  not  wuike  ma  ac- 
cessory ;  as  if  A.  says  he  will  kill  J.  &  and  B.  says  *^  jou 
may   do  your  pleasure   fm*  me/*  tliis  will  not  make  B.  an 
accessory,  (i)    And  it  seems  to  be  geuerally  agreed  tkat  kt 
who  barely  conceals  a  felony  which  he  knowa  to  be  intended 
is  guilty  only  of  misprision  of  felony*  and  shall  not  be  ad- 
judged an  accessory,  i/e)    The  same  person  may  be  a  prin- 
cipal and  an  accessory  in  the  same  fekniy.  aa  where  A. 
niands  B.  to  kill  C.  and  afterwards  actually  Joina  with 
in  the  fact.  (/) 
\)n.'iKi>  ui        The  oflence  of  an  accessory  before  tlie  fact  difierB  ao  nuch 
:iccc>si:r}     fiiim  that  of  a  principal  in  tlie  s4*conil  degree,  that  vheie  a 
iar[  ditici^    I»ers<in  was  indicie<l  as  an  accessory  before  the  fact*  it  was 
iron)  that     licld  that  slic  could  not  be  convicted  of  tliat  charge  upon  eri- 
(if  piincipi.   iience  proving  her  to  have  been  prest*nt  aiding  and  abetting; 
sccVuli  .u-    *^l  being  clearly  admitted  to  he  necessai-y  to  charge  a  nrind- 
(:tio.  pal  in  the  second  degive  with  being  present  aiding  and  abet- 

{"^  10]      ting.  («i) 

r:i:,ro(  *John  Donally  and  George  \aughan  were  tried  at  the  Old 

Doiiaiiy  Bailevy  September  sessiuns*  iKiti;  Donally  being  indicted 
z"an.-^ob-  '^^''  ^  burglary  in  the  hinisi*  of  a  Mr.  I'oole,  and  Vaa^mn  as 
irciioudn  accessory  before  tlie  fuel  to  the  '*  said  fehiny  and  burri^ry." 
b(!i:>]i  ut  If  appeaiiHl,  that  hy  a  pi'e\ioiis  concei't  between  Donaujr  and 
^'.uv,  r  .^r  Vaiighan.  and  a  |M*rson  named  Rarrett,  Donally  accompanied 
ns  the  -iry  tliive  Other  men  w  ho  went  to  nih  Mr.  L'tMih'*^  Innue,  Vnndian 
t'^Tui'ir'  '  ^"^^  Darivtt  watching  in  a  passage  on  ihe  opjyisite  aide  ok  the 
Mii:.(i;  ii      stirel;  and  tlie  piirposi*  of  Donally,  >  aughan*  and  Barrett 

/(  1  lluio  Cl.u  •'.isL'  ii  \\'ii!>  tlic  opinion  of  aU  the  judgn  dwi 
'  2  Hawk.  r.  C.  c.  29.  s.  1»i.  thr   pii^onrr  uhti   war  dischargrn  upoa  ibU 
k  1  Halo  t)l6.     2  Hawk.  V.  C.  c.  29.  .«.  23.  (ibjerlinn  niiehi  h<*  indicted  ■icftin  u  prlacl* 
/  2  Hawk.  F.  C.  c  29.  s>.  1.  where  it  ik  pal.     Scs   in   I  Hale  625  it  appean»  lb«t  if 
s.iiil  nlsd  that  he  maybe  charged  as  prin-  one  per  fon  be  indicted  as  principal  aadaao^ 
ripal  and  accps&ury   in  the  same  indictment : '  thrr  a»  arcrrxiry,  and  bitth  be  acquiltcd|  vet 
but  </u.  if  thi.>«  wouM  be  aliuived  at  thr  pre  the  {>orsou  indicted  as  acrcisory  BWy  bt  IB- 
sent  day.    In  Atkins^'scase,  who  was  tiiod  tor  dieted  af  principal,  and  the  fornicr  acquinal 
the  murder  oi  ^^|^  K.  Cfodfrey,  two  indictments  a>  accessi^ry  is  no  bar.     But  it  ii  mU  that  if 
were  found    ar;ainst  him,  one   a^  piinripal,  a  person  '•<'  indicted  as  principal  and  acqoU- 
thc  other  as  acces^sory  ;  and  he  was  arraic;ned  ted,  he  »hall  not  be  imlicted  asacccnorj  Ac* 
upon  both  ul  the  same  time.     But   the  fir^t  furr,     1  Hal-  626.:  yet  9M.  and  wc  Fotti  StL 
was    abaniloncd,   and  evidence    given    only  It  «e('m»  10  be  admitted,  that  if  a  maa  ha  in- 
in  support  of  the  s:>cond  :    the  verdicts   ap-  dieted  as- principal  and  acquitted,  be  may  ba 
pear,    howrvrr,    to    have    been    pronounced  indirted  as  accessary  a//fr ;  and  so  if  ba  ba 
successively.     7  HowcllV  St.  Tii. '231.  iiuliclrd  as  accessory  before}  and  actfuhttdy 
m  (jordon  Winifred  and  Thomas  (case  i>t'),  he  nu^v  It  indicted  as  accessory  after.  1  Hale 
1  I.rach   ol.-..  S.  r.  I    hlasr.  |\  C.  3i2.     An-l  •Uf 
-re  Hivdoi,*'  rii«'r.  I  Co.  \2.  '^•.     In  fJoH'^n*- 
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dearly  being  to  procure  a  burglary  to  be  commUteil  by  the  ( 
three  other  men,  aiit)  aftfrwarids  lo  aiiprchpnd  and  convict  i 
tbem,  in  ordrr  lo  get  sbures  of  tbe  reward.  Mr.  Poole's  ' 
tioiiMV  was  rublM-d  ;  the  tlirce  men  wUo  arcnuipanied  Dunally  f 
were  almotft  immcUiati*]}  apprc-benclt;!!  by  Vaiighaii  and  Bar-  ' 
iTtt.  and  bad  been  tri<^  at  a  former  sessions  at  tlie  Old  ^ 
Bailey  for  burglai-yi  but  were  convitted  only  of  stealing  in  f 
thv  dwelling  house  to  the  amount  of  4Us.  in  conse(|iience  of  ' 
Mr.  Poole's  evidence  as  to  its  being  posHitilc.  at  the  time  the  ' 
robbery  was  commitRd,  to  see  a  person's  face  by  tlic  light  of  i 
the  day.  J 

Upoi]  the  present  indictment  against  Donalty  and  Vaughan  i 
Ac  jury  acquitted  Doiialty  of  the  burglary,  but  found  him  '■ 
guilty  of  stealing  in  the  d<MTlling  liouse  to  the  amount  of  40s.  \ 
"»nd  they  found  Vaughan  guilty  as  nii  accessory  to  tlie  "said  ^ 
S^on^  and  burglary,"  the  chaige  stated  in  the  indictment.  ° 
llpon  tills  finding.   Curicood,  after  taking  an  objection  that  \ 
Ihis  could  not  be  lartcny  in  Donally.  because  not  done  aninio  i 
J'vrandi,  further  objected  on  behalf  of  tiie  ju'lsoner  Vaughan,  * 
that  as  tbe  indictment   wa»  against  him  as  accessory  to  a 
burglary  committed  by  Dimally,  and  as  the  jury  hail  acquit- 
ted the  principal  of  the  burglary,  tlie  ""charge  against  the 
iwcessory  must  ne-cessarily  fail.     That  the  offence  of  an  ac- 
cessory, though  distinct,  is  yet  derivative  from  that  of  the 
principal,  ami  may  be  considered   as  the  shadow  of  a  sub- 
stance.    That  by  the  i-evcrsal  of  an  attainder  against  a  prin- 
cipal  tbe   attainder   against  the  accessory,   which   deiiends 
upon  the  attainder  of  the  principal  in,  ipso  facto,  utterly  de- 
feated and  annulled,  (n)     And  that  though  the  Charge  against 
the  accessory  in  this  indictment,  of  wliich  tlie  jury  had  found 
falm  guilty,  is  as  accessory  to  the  "BoiA/elmiy  and  burglary," 
yet  that  the  wor\l  felony,  as  thus  used,  is  only  descriptive  of 
the  character  of  tlie  burglary,  and  by  no  means  applies  t4l 
«ny  other  or  diStrent  offence.     That  in  an  indictment  agaiiu ' 
an  accessory  to  a  murder,  the  charge  wouhl  be  laid  agaiiuft  1 
him  as  accessory  to  the  "said  felony  and  murder,"  but  woufd  I 
not  import  two  crimes,  or  any  other  crime  tiian  that  whicb'i| 
the  law  denominates  jnurder.     That  upon  the  whole,  there>  , 
*irc,  the  charge  against  Vaughan  could  only  be  considered 
a  charge  of  being  accessory  to  a  supposed  burglarv  by 

mally ;  and  tliat  as  the  jury  had  negatived  such  burglai-j-, 
they  ought  consequently  to  have  acquitted  Vaughan.  (o) 

It  is  to  be  observed  that  the  legislature,  in  statutes  made  ^ 
from  time  to  time  concerning  accessories  before  tbe  fact,  hai«  i 


[•4lf 


n  L«(1  StDcbac'ii  ckse,  9  Cn.  119. 

0  Dandly  and  Vaughan  (cau  a!)  Old  Bai- 

',  Sept.  Saie.  lBl(t.     Mr,  Baroo  tiiahsiii 

'Isd  lb«   judgment,   iiid   Ihg  objcclioni! 

krgueil   in    llic   follawLiig    Michaclmm 

in  ibe  Exehequtt  CliBmbec  by  Cutwood 

It  lbs  yiWatntt,  and  Bolltnd  iai  ih«  crown. 

vol.  I.  5 


The  opinion  of  the  juileep  hni 

rnrmally  communicalfH  ;  biil  It  ii  undiHl 

la  be  unanimoui  In  fuvnur  of  lllc  n 

on  bvhalf  arVsutlUn,  Hud  in 

ar  10 10 1  in  bKour  of  ihc  objiMiuKi  oa 

of   Donatly.      Er  rrlaf.    CvnrMrf,  1 

TtriD.  WIT. 
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thr  fact  in 

(liflfiprpnt 

statute?. 
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Accf'Soiics 
by  the  in- 
tervention 
of  a  third 
iwrkon. 

[•43] 


not  confined  itaeir  to  any  certain  mode  of  espreaaion;  bat 
haH  rather  clioRcn  to  make  use  of  a  variety  of  worda  all  ter- 
minating in  the  same  gi*neral  idea.  Thu8  Home  atalnlBa  make 
use  of  the  woni  accessuricH,  singly,  without  any  worda  des- 
criptive of  the  (liTence:  (p)  otiiers  have  the  words  <^abet- 
nient,  prociirenient,  helping,  maintaining,  and  counselling ;  (f) 
or  aiders  ahettors,  procurer?*,  and  connsellors.  (r)  One  de- 
scribes the  offence  by  the  words  conmiand,  counsel  or  hire ;  (a) 
anotiier  calls  the  offenders  procun-rs  or  accessories.  \t) 
One  having  made  use  of  the  woinls  comfort,  aid,  abet^  asaistp 
counsel,  hire,  or  command,  immediately  afterwards  in  des- 
cribing the  same  offence  in  another  case  uses  the  words  coan- 
sel,  hii-e,  or  command  only,  (u )  One  statute  calls  them  coim- 
sellors  and  contrivers  of  felonies;  (tr)  and  many  others 
make  use  of  the  terms  counsellors,  aiders,  and  abettors,  or 
barely  aiders  and  abettors.  Upon  these  different  modes  of 
expression,  all  plainly  descriptive  of  the  same  oflfence^  Mr. 
Justice  Foster  thinks  it  may  safely  be  concluded  that  in  the 
construction  of  statutes  which  oust  clergy  in  the  case  of  por- 
ticipe^  criminis^  we  are  not  to  be  g^verni'd  by  the  bare  aonad. 
but  by  the  true  legal  import  of  the  words;  and  also  ^at 
ever>'  pei*sou  who  conies  within  the  description  of  these 
statutes,  various  as  they  are  in  )ioint  of  expression,  is  in  tbe 
judgment  of  the  legislature  an  accessory  before  the  fact;  un- 
less he  is  present  at  the  fact,  and  in  that  case  he  is  undoubted- 
ly a  principal,  (a) 

Wlioever  procuivs  a  felony  to  be  committed,  tbou|^  it  be 
by  the  intenention  of  a  tliini  person,  is  an  accessoiy  befiire 
tlie  fact ;  for  there  is  nothing  in  the  notion  of  commaiidiiig, 
hiring,  counselling,  aiding,  or  abettine,  which  may  *iiot 
be  effected  by  the  intervention  of  a  third  person  witlMNit  any 
direct  immediate  connection  between  the  first  mover  and  tbe 
a(*tor.  It  is  a  principle  in  law  which  can  never  be  contro- 
verted, that  he  w  ho  procures  a  felony  to  be  done  is  a  fekm. 
So  that  if  A.  bid  his  servant  hire  someboily,  no  matter  wiMMUf 
to  murder  B.  and  furnish  him  with  money  for  that  purpose^ 
and  the  servant  procure  C.  a  person  whom  A.  never  saw  mir 
heard  of  to  do  it,  A.  who  is  manifestly  the  first  mover  or 
contriver  of  the  murder  is  an  accessory  before  the  fact,  (y) 


p  31  Eliz.  c.  12.  s.  5.  21  Jac.  I.  c.  U. 

^SiHeiT.  VHI.  c.  l.s.  3. 

r  1  E(}.  VI.  c.  12.  s.  13. 

«  4  &  5  Ph.  &  M.  c.  4. 

I  39  Eliz.  c.  9.  s.  2. 

V  3  &  4  W.  l£  M.  c.  9. 

w  1  Anne  st.  2.  c.  9. 

X  That  If,  a  principal  in  tbe  first  degree  if 
the  actual  perpetrator,  or  a  principal  in  the 
Mcond  degree  if  only  an  aider  and  abettor. 
Fost.  131.  And  see  Post.  130,  where  speak- 
ing of  a  case  in  1  And.  195.  in  which  an  in- 
dictment was  held  to  bt  sufficient,  though  th« 


words  of  the  statute  of  Ph.  k.  M.  w«re  not 
purs\ied,  the  words  rTrilarit  wmril  et  pnemrm* 
rit  being  deemed  tantamount  to  the  worda  of 
the  statute  and  descriptive  of  thf  taiM  oaooce^ 
he  says  that  he  takes  that  caM  to  be  good 
law,  though  he  confesses  it  is  the  only  pn- 
cedent  he  has  met  with  where  tbe  words  of 
the  statute  have  been  totally  dropped. 

ySee  the  case  of  Macdaniel,  Egan,  and 
Berry.  Fost.  125.  2  Hawk.  P.  C.  c  C9.  a.  1. 
10.  St.  Tri.  417.  (fol.  edit.)  19  HowtlPt  St. 
Tri.  746. 


OOAP.  II.]  Of  Mcessorus  brfore  Ihr  Fact. 

And  a  noblemKii  waa  fiiiniil  guilty  cif  nmrdei-  by  \\\»  peers 
upon  evidence  wKich  satisfied  tlicni  that  lie  liad  contributed  Xa 
thfi  tnuiHlcr  by  tliv  intt^rveiition  of  bit  lady  and  of  two  othcr 
pcrsons  wbo  weir  thcnisHves  no  nioi-e  tiiaii  uccessories,  witb- 
out  any  sort  of  proof  tbat  lie  1 1 ad  ever  converswl  witU  the 
person  wbo  was  the  only  prinripal  in  the  murder,  or  bad 
ronrspondpd  with  liiin  din^ctly  l»y  letter  or  message,  (r) 

In  high  trrasim  there  are  no  arccssorics  but  all  arc  pi-in-  In  nin 
cipals,  on  areount  «f  the  lieinousness  «f  the  crime,  (a)     But  J."!""' 
in  pefil  treason,  murder,  and  felunioa  in  general,  there  may  hi,  t„, 
be  accessoriiM,  eAcepl  only  in  those  ofTences  which  by  Judg-  imitL 
ment  of  law  are  sudden  and  unpremeditated,  as  man'slaugh- 
t«r  and  the  like;  which  tlierefore  carmot  have  any  accessories 
before  the  fact,  (b)     In  petit  Uirctng  there  can  be  no  accesso- 
ries either  before  or  after  tlie  fact,  although  it  be  felony,  be- 
cause it  is  not  such  as  judgment  uf  death  ought  by  law  to  be 
passed  upon  it ;  but  procurers  and  cunnsellorN  are  principals 
as   in  trespass,  (r)     In /orrery  it  is  laid  down  *generally      [• 
in  the   hooks  that  all   are   principals,   and   that   whatever 
would  make  a  man  accessory  before  in  felony  would  make 
him  a  pi'incipal  in  forgery  ;  {d}  but  it  is  ronceived  that  tliis 
must  be  understood  of  forgery  at  common  law.  and  where 
it  is  considered  only  us  a  misdemeanor,  (f)    And  where  three 
persons  agreed  to  utter  a  foi-geil   bank  note,  and  one  iitteretl 
it  at  Gosport,  and  the  other  two  by  previous  concert  waited 
at  I'orts mouth  ;  the  two  latter  were  held  to  be  accejuories ; 
and  having  been  tried  and  convicted  as  principals  were  re- 
commended for  a  pardon.  (/)     In  crimes  under  the  degree  of 
feUmy  there  can  be  no  accessories,  hut  all  persons  concemeo 
therein,  if  guilty  at  all,  arc  principals,  (g) 

It  sbonid  be  observed  as  to  felonies  created  by  acts  of  par-  in  f«io 
liament,  that  regularly  if  an  act  of  parliament  enact  an  of-  "'*^ 
fence  to  be  felony,  though  it  mention  nothing  of  accessories 
before  or  after,  yet  vii-taally  and  consequentially  those  that 
couRBcl  or  command  the  uifence   are  accessories  before  the 
the  offender  are  ac- 
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fact,  and  those  wbo  knowingly 
re8sorie«  alter.  (A) 

I  Tbe  CBic  of  Ilia  Earl  of  SonuiKl  iniliclail 
s(  an  ■RCcHoi)'  bcfoio  lbs  laci  lo  itia  mucdei 
oTSIt  Tlioiaai  Ovnbuiy,  I  3l.  Tri.  335. 

B  t  Hawk.  P.  C.  c.  t».  ,.t.i.l  Hala  613. 
ri>al..t41.    4BUi:.CaRi.3J. 

b  4  Blac.  Com.  36.  1  Ualo  CIS.  3  Ha«k.. 
P.  C.  c.  t9.  >.  U. 

t  i  Eait.  P.  C.  T43.  1  Uala  £30,  616.  3 
tan.  183.  13  Rep.  8t.  Eiaii!*!  catr.  Pon. 
T3.  It  appaare  howcvac  ifaai  in  Reddeard^i 
can,  E.  II,  Ann.  (De  Grey'i  MS.)  PowfllJ. 


:fer  ■ 


«r. 


n  hj  law   an  occouiy  maj 
:an  bs  no  acceiury  to  peiljr 


iny  falonr,  capiH 


Fontcr^  MS.  cLt' 

Iha  piinciple  a>  tlauil  m  ihi  ici 

citaMiibad,  aod  in  tba  cih  o( 

r.  T3,)  Mr.  J.  Foiiei  tjprttBly 


P.  C.  743.     But 


d  Boihc't  caw,  Moot  eCS.  I  Sid.  3IS.  3 
HiBk.  c.  S9.  s.  1  and  aulborillai  cited  Id  S 
East.  P.  C.  BT8. 

t  «  Ean.  P.  C.  813.  And  tr  post.  Book 
4.  Chap,  on  Foraeiy.  And  tee  Matiii'i  caif , 
S  Leach  1096  iioia  (■). 

/  Soutei,  Aikinton  and  Bilghloa  (caM  of} 
MS.  8.  C.  a  Ea>i.  P.  C.  97*. 


3  Inn.  S9. 
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*4d  Of  Jecasories  before  the  FaeU  [bovk  !• 

Acce«torius      *It  ift  %  Diaxiin  that  aicesAonus  sepntur  wuff—  nj  primed 
ui*^"''*^! '*,"'  pa/M ;  (i)  and  tlierefore  an  arrcssory  cannot  be  guilty  ct  m 
priocipaiL  higher  crime  than  hin  principal.    So  that  if  a  aerrant  inati- 
gates  a  stranger  to  kill  his  niaMter,  this  being  marder  in  Hm 
Ktninger  as  principal,  of  course  the  servant  is  acconorj  onlj 
to  the  crime  of  murder ;  though  had  he  been  prcsrat  and  as- 
sisting he  would  ha\e  been  guilty  as  principal  of  petty  trjMH 
son  and  the  stranger  of  nninler.  {k)    But  a  statute  excluding 
accessories  from  the  beneiit  of  clergy  does  not  thereby  exclude 
the  principals;  nor  does  a  statute  excluding  the  principals 
thereby  exclude  tlie  accessories.  (/)    And  certain  acceaaorica 
after  the  fact*  namely  recei\ers  of  stolen  goods*  are  in  aoae 
instances  punished  with  mot-e  severity  tiian  the  principal  of- 
fenders, (m) 
How  far  an      It  has  been  occasionally  much  considered  how  far  an  acoea* 
•cceuor>  it  ^or}'  is  iuvolved  in  the  guilt  of  thr  priiici|Nil  when  the  priad- 
wil^n7he^   pal  docs  not  act  in  conformity  with  the  plans  and  inntnirtki— 
principal     of  the  accessory.    With  regani  to  this,  it  ap]X?ara  that  t^  f4r 
Ih"^-^  ^Trr  P^^^P^^  toiaUy  and  guhiianliulltj  variest  from  the  terma  of  tbo 
the  inMigl.  instigation,  if  being  scdicitcd  to  commit  a  felony  of  oae  kiad^ 
lion.     '     he  wilfully  and  knowingly  conimit  a  felony  of  another*  ko 
will  stand  single  in  tliat  n'flrnce,  and  the  person  sdicitiBg  will 
not  br  involved  in  his  guilt,  (n)     Thus  if  A.  rommaad  &  to 
bum  C.'s  house,  and  he  in  so  dftiiig  commits  a  robbery;  sow 

A.  though  accessory  to  the  burning  is  not  acceaaoiy  to  the 
ixibbery,  for  that  is  a  thing  of  a  distinct  and  uncoBm|MBtia| 
nature,  (o)  But  if  the  principal  ct>niplien  in  tukstamoi  irilh  the 
instigation  of  tho< accessory,  varying  only  in  circuMlaBoa  of 
time  or  place,  or  in  the  manner  of  execution,  the 
will  be  involved  in  his  guilt :  as  if  A.  command  B.  to 
C.  by  poison*  and  B.  does  it  by  a  sword  or  other  WDopon,  or 

[•  451  by  *any  other  means,  A.  is  accessory  to  this  murder ;  Iht  tho 
murder  of  C.  was  the  object  principally  in  contemplation»aad 
that  is  effected,  (p)  So  wiiere  the  principal  gau  ftejfond  tho 
terms  of  tlie  solicitation,  if  in  the  event  the  felony  comiBUtid 
was  a  probable  c6n8ef|uence  of  what  was  ordered  or 
the  person  giving  such  orders  or  advice  will  be  an 
to  that  felony.  As  if  A.  advise  B.  to  rob  C,  and  in  robbing 
him  B.  kills  him,  either  upon  resistance  made,  or  to  conceu 
the  fact,  or  upon  any  otiier  motive  o|)erating  at  the  time  of 
the  robbery :  or  if  A.  solicit  B.  to  burn  the  house  of  C^  snd 

B.  docs  it  accordingly,  and  the  flames  taking  hold  of  the 


t  9  Init.  139.  m  4  Gen.  I.  c.  1 1.    29  Geo.  II.  c.  9^  t.  1, 

a  4  Blac.  Com  .36.  and  2  Geo.  III.  c.  28^14  vearfc*  trantporU- 

/  2  Hawk,  r.  C.  c.  33.  8.  26.    But  see  2  tion. 

Eut.  P.  C.  c.  21.  >.  9,  where  it  is  said  thnt  n  Fost.  369. 

Lord  Hair,   and  Foster  J.  were  decidedly  of  o  1  Hale  U17.    4  Bine.  Com.  37. 

qiinion  that  principals  in  arson  were  virtual-  p  I*u$i.  'JC9.  370.    2  Hawk.  P.  C.  c.  29.  •• 

^  asduded  from  the  benefit  of  clergy  by  the  2n. 
■tat.  4  ft  5  P.  and  M.  c.  4,  which  excludct! 
the  accefcorr  before. 


CAUe*  tL]         Of  Axttiorita  before  the  PmL 

«r  D^  that  iikewiw  b  biii-iit.  Ifi  (hear)  iiunvn  A.  ia  aeceotory 
to  B.  bntli  in  tlit>  muiilcr  of  C  and  in  tUc  buriiiHg  of  ttic  house 
efD.  The  ailticv,  isolk-itatiun,  or  urilrrs,  wen-  purauetl  in 
subHtiiiice,  ami  were  trMri-.iHfly  OugiUoiin  on  I.)ir  purl  uf  \.; 
and  tiic events,  though  ]HiHR[hly  falUngout  hejnitd  hie)  ni-igui(il 
intentiim.  were  in  the  urdinai-y  courw  of  things  tlio  proba- 
ble coiiset)Uenrf8  of  what  B.  did  uniier  t^e  iiifliienCR  and  at 
tlic  iustigatiim  uf  A.  (9) 

But  tUf  inon-  ditlicult  r|u<:HlioRH  arise  whwc  the  principal  bf  I 
miilaMr  commils  a  diffcrtttt  crime  Q-um  timt  lu  whicli  he  was  ' 
sulii-iuid  hy  t)ie  acrvssurj.     It  lias  been  said,  that  If  A.  orders  i 

B.  to  kill  C^  anil  he  by  roistaki^  kiltn  D.,  or  airaing  a  blow  at  ( 

C.  miswM  him  and  lulls  U..  A.  will  not  he  arccwury  bi  this 
munlcr.  because  it  diflers  in  t)ie  penion.(r]  And  in  inip]>ort 
of  tliia  piMitinii  Suiinders'  cusr  («)  i^  cited ;  who  with  the  in- 
tention of  destroying  his  wife,  by  tha  advice  of  one  Archer, 
piixvd jtuiDou  in  a  roasted  apple,  aud  gave  it  her  to  eat;  and 
the  wife!  having  eat^n  a  small  part  of  it,  and  having  given  th« 
remainder  to  their  childi  Saunders  (making  only  a  taint  at- 
tempt to  save  the  child  whom  he  luved  and  would  not  have 
destroyed)  stood  by  and  xaw  iteattlie  *poison|of  which  it  soon 
aflei-wardfi  died.  And  it  was  held,  that  though  Saunders  was 
cleai'ly  guilty  of  the  murdor  of  the  child,  yet  Airher  was  not 
arcetHHiry  to  the  miirtler.  But  Mi-.  .luHtic«  Foster  thi»k.s  that 
this  case  of  Saunders  does  not  support  the  position  (which  he 
calls  a  merciful  opinion)  to  itn  full  extent;  and  he  propowa 
the  following  case  aA  worthy  of  cunsideradoii.  *'  B.  is  an  uttm* 
Ktrauger  to  the  pei-son  of  C.,  A.  tJieivfor«  takes  upon  hiiu  to 
describe  him  hy  hi»  stature,  dre!i.-<,  age.  complexion.  &c.  and 
aciniaiiits  U.  when  and  where  he  may  probably  be  met  with. 
B.  iM  punctual  at  the  time  and  place,  and  D.,  a  |>ei-son  ixwsl- 
biy  in  the  opinion  of  B.  aiiMweriiig  tlie  description,  unhappily 
cornea  by  and  is  murdcredt  upon  a  strong  belief  on  the  partof 
B.  that  this  is  the  man  mai-kcd  out  for  destruction.  Here  is 
a  lamentable  mistake; :  but  w)io  is  an»twerable  for  it  ?  B.  un* 
douhtcdly  is;  the  malice,  on  his  pa-l es;reditur personam.  And 
may  not  the  same  he  said  on  the  jiart  of  A.  ?  The  pit  which 
he.  with  a  murderous  intention  dug  for  C.  D.  thnnigh  hit 
guilt,  fell  into  and  perished.  For  B.  not  knowing  the  person 
of  C  had  no  oilier  guide  to  lead  him  to  his  prey  than  the  de- 
ttcription  A.  gave  of  him.  B.  in  following  tliis  guide  fell  into 
a  mistake  which  it  is  great  odds  any  man  in  his  cirrumstan- 
ctm  might  have  fallen  into.  I  tlierefoi-e,  as  at  present  advised, 
conceive  that  A.  was  aiisweruhlc  for  tlie  consequence  of  Uic 
flagitious  orders  tie  gave,  since  that  consequence  appears,  in 
the  ordinary  course  of  things,  to  havo  been  highly  pmha- 
ble."  (/) 

f  FoM.  370. 
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4?  Of  Jtcee$ui/ne$  after  the  Fmi. 

Criteria  in      Mr.  JuRtice  Fostrr  then  propofMii  the  following  ewiUrim^  n 

such  cases,  explaining  the  grounds  upon  which  the  seTenl  CMes  falliag 

under  thiH  head  will  be  Tound  to  turn.    ^  Did  tte  priBcipu 

commit  the  felony  he  standH  charged  with  under  tke  mlnenoe 

of  the  flagitious  ail  vice :  and  was  the  eventt  in  the  ueHmarj 

course  of  thingn,  a  probable  consequence  of  that  fekniy  ?  or 

[*  48]     did  he,  following  the  suggestions  of  his  own  ^wicked Veaily 

wilfully  and  knowingly  commit  a  felony  of  another  kuid»  or 

upon  a  diff*erent  subject'*  (w) 

Accesfory        A.  Commands  R.  to  kill  C.«  but  before  the  esecntMNi  tlmvef 

repents  and  repents  and  countermands  R.,  yet  B.  proceeds  in  the 

man^rthe    thereof:  A.  is  not  accessor}',  for  his  consent  coDtittMS 

princirai.     and  he  gave  timely  countermand  to  B. :  hut  if  A.  had  wf\ 

ed,  but  B.  had  not  bc*en  actually  countennanded  before  the 
fact  committed,  A.  had  been  accessory,  (x) 


Of  arcesto-      IV.  jfn  ncffssory  after  thefactm  is  a  person  who^ 
thc'racf'     felony  to  have  been  committed  by  another,  reoeiveit 

comforts,  or  assists  the  felon,  (y)  And  it  seems  to  have 
agreed,  that  any  assistance  given  to  one  known  (d  be  a  Moi^ 
inorderto  hinder  his  lieing  appreliendeil  or  tried,  orsnArfaigthe 
punishment  to  which  he  is  condemned,  is  a  sullGieBt  reoflipt 
to  make  a  man  an  accessory  of  this  description :  as 
assists  a  felcm  with  a  horse  to  ride  away,  or  with 
victuals  to  support  him  in  his  escape,  or  where  OM 
and  conceals  in  his  house  a  felon  under  pursoHt  hj 
whereof  the  pursuers  cannot  find  him ;  and  mucb  Mwe  irtiere 
one  harbours  in  his  house  and  openly  protects  soeh  a 
reason  whereof  the  pursuers  dare  nf>t  take  him.  («) 
ever  rescues  a  felon  from  an  arrest  for  the  felony,  or 
rily  and  intentionally  suffers  him  to  escape,  is  an  aoceaaonto 
the  felony :  (a)  and  it  has  been  said,  that  those  are  fai  nke 
manner  guilty  who  oppose  the  apprehending  of  a  fdoa.  (i)  It 
is  agr^d  by  all  the  books,  that  a  man  may  be  an  acceamy 
after  the  fact,  by  receiving  one  who  was  an  acoessonr  helbie 
[*  49]  *as  well  as  by  receiving  a  principal,  (c)  And  it  baa 
holden,  that  a  man  may  make  himself  an  accessory 
fact  to  a  larceny  of  his  own  goods,  or  to  a  robbery  on 
by  harbouring  or  concealing  the  thief,  or  assisting  in  his  oa- 
cape.  (<f) 
Vhere  an  act  of  parliament  enacts  an  offence  to  be  hkmjt 
craa^d^y  ^^S*^  '^  mentions  nothing  of  accessories,  yet  virtnally  aad 
statute.  consequentially  those  that  knowingly  receive  the  oflRmder  are  ac- 
cessories after,  (e)  It  has,  however,  been  said,  that  if  the  act  off 

w  Post.  372.  where  it  is  a  bare  omission.    1  Hall  Slti     % 

X  1  Hale  617.  Hawk.  P.  C.  c.  29.  f.  29. 

V  1  Hale  €18.    4  Blac.  Com.  37.  6  2  Hawk.  F.  C.  c.  29.  s.  27. 

s  2  Hawk.  P.  C.  c.  29.  s.  26.     1  Hale  618,  r  2  Hawk.  P.  C.  c.  29.  s.  1. 

619.    4  Blac.  Com.  38.    5  Ann.  c.  31.  s.  5.  d  Fost.  123.    Cioiop.  Just.  41  b.  pi.  4  sad 

«  2  Hawk.  P.  C.  c.  29.  s.  27.     1  Hale  6l9.  5. 

but  not  the  merely  suffering  him  to  escape.  t  1  Hale  613. 
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LP.  II.]  Of  Jcettsorits  after  lite  FiuU 

■liatnent  tliat  makes  the  felony  in  expn-xs  terms,  comprehend 
tsNOrieN  brfore,  and  make  no  mention  of  acccsHOries  afterf 
■cms  then-  can  t>o  uu  arrcssoi'iCM  iifter ;  the  expression  of 
rers,  counsel  loi-s,  ithettors,  nil  which  im]K)rt.  aiTc.»tsorics 
making  it  cviilcnt  tliat  the  lej^ialatui-u  lUil  not  intend  to 
:lude  arce6HurieH  after,  vimite  utTeni'^'  is  of  a  lower  degree 
in  that  of  oeceftsorie-s  befoi-u.  {/)     But  by  othei-a  it  ia  i:on- 
iered  to  be  .settled  law.  that  in  all  cases  nhcre  a  statute 
:cs  any  offonre  treason,  or  felony,  it  inv  Ives  the  receiver 
the  offender  in  the  same  guilt  witli  himself,  in  the  aamo 
inner  as  in  treason  or  felony  at  conimoR  law.  unless  thcro 
an  express  provision  to  the  contrary,  f^)     Anil  although  it 
generally  true,  that  an  act  of  pai'liament  creating  a  felony 
iders  consequentially  accessories  before  and  after  within  the 
le  penalty,  yet  the  special  penning  of  the  act  sometimes  va- 
the  case:  thus,  the  statute  3  Hen.  VII.  c  2.  for  taking 
■nray  women,  makes  the  taking  away,  the  procuring  and  abet- 
ting, and  also  the  wittingly  receiving,  a!l  equally  felonies  and 
excluded  of  clergy.     So  that  acts  of  parliament  may   diversi- 
fy the  offences  of  accessory  or  principal  according  to  their  va- 
rious penning,  and  have  done  so  in  many  cases,  {It) 

There  is  no  doubt  but  that  it  is  necessary  for  a  receiver  (o     r»  5QI 
•have  had  notice,  either  express  or  implied,  of  a  felony   bar-  jh*  mxed 
btg  been  committctl.  in  order  to  make  him  an  accessory  by  »><y  '■ 
receiving  the  felon ;  (i)  and  it  is  also  agreed,  that  the  felony  }^J|^" 
oinst  be  complete  at  tlie  time  of  the  a-t^istance  given,  else  it  mitiFd,  and; 
makes  not  the  assistant  an  accessory.     So  that  if  one  wounds  "'«  Mooy 
anotliei-  mortally,  and  after  the  wound  given,  but  before  death  ^'^ 
ensues,  a  person  assists  or  receiver  the  delinquent ;  this  does 
not  make  him  accessory  to  the  homicide,  for  till  death  ensues 
there  is  no  felony  committed,  (k) 

The  law  has  such  a  regard  to  the  duty.  love,  and  tender-  Femecu- 
uesB.  which  a  wife  owes  to  her  husband,  that  it  docs  not  make  '*"■ 
her  an  act^ssory  to  felony,  by  any  receipt  whatever  which  she 
may  give  to  him ;  considering  that  she  ought  not  to  discover 
her  husband,  (l) 

It  is  not  thought  necessary  to  discuss  further  the  general  Prosecu-] 
principles  of  law  reflating  to  acce^iories  after  the  fact,  since  """.' 
prosecutions  against  such  persons  p-ounded  on  the  common  tlm'it^ 
law  are  seldom  instituted  at  the  present  time ;  nor  do  they  Bitet  tho 
appear  to  have  been  frequent  for  many  years  past,  nor  to  have  ^"',moii 
had  any  great  effect.  ;m)     \\'itli  respect  to  recnvers  of  stoUn  low  noi 
gaodt,  who  by  the  3  and  4  W.  and  M.  r.  9.  and  by  the  5  Anne,  f«q''«i"- 
c.  3 1,  arc  made  accessories  after  the  fact,  it  is  intended  to  treat 


I 


1  Hala  eil. 

lutwk.  P.  c,  c.aa.  >.  N. 

1  HatsSM,  G15. 
S  Hawk.  P.  C.  c.  S9.  t.  31. 
Jlllawll.  cle.  (.SE.    4  Bl>c.  Com.  JU. 


1  t  Hawk.  r.  39.  e.  34.     I  Hale  631,  anltt    < 
p.  SS.     Bui  thl*  appUei  10   no   DIbar  rslaliOD 
iiosidcs  ihil  of  ■  wife  10  berhutband;   awl 
I  ho  huatmnd  msf  be  an  acettaorv  tot  Ike  ■»■ 

*     orhii  w\U.    1  [laic  63).       ' 
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or  their  olfrnrr  in  a  »ub!«p«|iinit  rhaptrr.  '«>  It  Miy  be  obnnr« 
fH,  howrvrr*  that  thr  Mtatntr  5  Anne,  r.  31.  s.  5.  eurtSy  that 
if  any  prrnon  Nhall  iT(Ti\r«  harbour,  or  conceal*  any  barglarsp 
frlonn,  or  thiev(*H,  knowing  tiiein  to  Ym*  ho.  lie  shall  be  tmken  as 
an  arcTNwiry  to  thr  felony,  o  Ami  in  the  case  of  bone-fltad^ 
in^,  a  Ntututr  of  Klixabetli  ( p  has  *taken  away  clerfgr  as  well 
From  the  acretMory  after  as  before  the  fact.  Bat  this  statata 
extendN  only  to  such  (lersons  as  were  in  judgment  of  law 
crNwirieH  at  tlie  time  the  act  wan  made,  nameiyt 
at  common  law :  not  to  Nuch  an  are  made  accessories  by  sab- 
Ncc|ucnt  Ntiitut«*s ;  and  tlirn*rorr  a  person  knowingly  reeeivfaig 
a  Ntoirn  Iioc*h%  h  Iio  is  made  an  accessory  by  later  statates^  is 
iwit  ousted,  (f ) 

The  |irinri|ml  and  access«>ry  may  be  indicted  In  the 
indirtnient  and  tried  together,  which  is  the  best  aad 
UNunI  courm* : ,  n  and  the  HC(Ys.«>n-  shall  not.  withovt  Msowb 
ronNi*nt«  hi*  bnmglit  to  trial,  till  the  guilt  of  the  priadpal  is 
legally  aNcertuimnl  hy  <*onviction  or  outlawTT,  aiilesB  they  are 
tried  together.  s\  This,  however,  must  be  aaderstoed*  wMi 
thi*  r\cc|ition  of  tho*«<'  aci^essorieA  after  the  fart,  roaimoalj 
f  uMrd  ivrriu*rs  of  stolen  gooits.  who.  by  the  eaailBiWis  rfi 
\rriil  Ntiiluti*H«  (f^  nia\  hi*  pnH-i^rdtNi  against  by  n 
;i  iiiHdrniniiior.  though  thr  prinri|ial  may  not  have 
>  irti'd  ;  us  will  hr  shown  nion*  at  length  in  a Mibseqaeat chap- 
liT.  (if)  W  hriv  the  pnH*etMlings  an*  against  the  accesssry  OB- 
|>,  the  niinir  of  the  principal  should  be  stated  u  the  indict- 
iiinit.  if  it  is  known :  and  where  it  *was  stated  ia  wm  iadict* 
irii  III  iigaiiist  an  accessory  to  a  felony,  that  the  ftisay  wma 
I  fiiiiiiiiitnl  l»y  a  |iers(m  to  the  jurors  unknown,  and  it  afpear-* 
I  fl  thiit  the  principal  felon  was  a  witness  before  the  grand  j«- 
I  y,  il  was  held  that  the  indirtnient  nHild  not  be  5iiipported.  («) 

Funnerly  if  a  man  had  been  indicted  as  accessory  in  tte 
tiiiMH-  felony  to  several  persitns,  he  nmid  ni>t  have  been  aiTai|pi» 

I'd  fill  all  the  prinri|ials  wen*  convicted  and  attainted ;  hntsn 
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„  /'/,w  i:  ...  r.  .'.I'll.  Mil.  nil /^frlrJ'l;: 
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i.i  '..      t  ill  I     :Mi'i.      PiiiiulK    nil  1 
,       .   '.I  ,    Ol't  lliiili  >,    Si  |iI.     iHlti, 
H9tt*     ■      '^*»         1'  •<'iii>     I'l    III      kt  lilril     III     till-* 
tit,  M     ■..•!     I'l.-    ;..M,'ij#il     UH'I     iiiiiiMilV     ■'!*■ 

.  ,,'  ,..^.  . Ml.    y  \\,i  ipill  lilrmf  lln"  I'f- 

ft,t.  ..       If i  f  .  t'li  y   iliilll  III-    |llil    III  |ill  iHl 

•  !*«#,  -.  •:  ••.«•  ti  '■    *'^'  >*»■•■  I''' '"'  •'"  »•■"'■'••' 

l»^;*  ,       :'*.    *!••'  f    '•     'lI'iJ    •'>    lH"     IIM|III»I  t    lull 

tt,m  «,4  jwii.' i|i  ii  •'•■•c'  !'•  fi'i  "iiivli  iiif,  mill 
r^«t  i«.i  y,,  f  iIkiII  in  <Ii-i»cmI,  liiiil  )l  llirv 
$,t^  •' •    |. Ml. '.J. ill  Iff*    ii'iiiiyt  <ti«y  ■(•oil    '>'•'! 

fl.*     v"  •   ■  ...I  /     •■•'I    K    .ll<)        lint    •>   Ci  kill,   lifll  I  ll, 

I.     I  Jiifc    (fi<'ij'w(    iA»  f\    «  |#li  u  Hi  I'll,    '11 


iili.iiiMnriit.  Ill  a  I\^:m  or  arquinal*  iht 
s'Mv  ^IkiU  imi  tir  io.cc.1  lo  anfwer  litt  Sai 
pli-.i  li.-  ill  II  -^iiiir  \ ;  loi  if  it  b^  fbupd  for  iht 
piiii<>)t;il  lh«*  iirrr^'ory  w  riifchatgadl  Iff 
iie.iiii^i  ihr  |iiini':i--i!.  rri  be  flhtU  afterwMdi 
|ilr.i.!  «<\i  I  i.^  t*it  :i'uint,  an<1  mav  bt  acqall" 
I..I.    2  1Uuk.  r.  r.  c.  29.  s.  47.    1  ihb 

*/l  llilf  G:j.     2  lUwk.c.  S9.  t.  45.    FosL 

MO. 

I  I  Aiinr,  «r<«.  2.  c.  9. ».?.  5  Amey  c.  91. 
«    t:.     ?2  (irn.  III.  c.  St. 

II  /V«/.  i;ook  IV. Chap.  XIII.OD  RtairnHg 

#/fi/f  fl  fioOiit. 

w  \W\  r.  W.ilker,  3  Cnmpb.  9M»  Sols 
till  iiiili«  iiiinii  tni  larcrnj,  though  tht  (oodf 
in.tv  Im-  I  titl  lit  br  thr  proprrij  ofperfMwm* 
Afiffi/n,  •iirh  All  allrguiion  it  improper  if  dM 
iiHiin  lir  irnllv  kiiouii.  2  East,  P.  C. 651. 
7111.    /"iif/.  Kuuk  IV.  Chap.  IV.  od  Lamng- 


I 


d 

1 


C&AF.  II.]  Of  the  Procfritwgg  agaiitat  .iccrasorirs. 

[  the  law  now  stands,  if  a  man  be  indicted  as  Qcrcssory  to  two  lueb  of  ib> 

1  or  more,  and  the  jiify  find  him  accesiwry  to  one,  it  is  a  good  t"'""P^ 

I  Wewlirl,  and  jiitlgtiicnt  ma  v  pass  ujKtn  lilni.  (jt     Anrl  therefore  " 

^~V  COtirt  in  thfir  ili^rn-Uon  may  airaign  him  as  ar ces.^Mirj'  to 

icli  of  the  prinripals  as  air  convicted  ;  and  if  he  be  found 

[nilt]'  as  Accessory  t»  them  or  any   of  ttu-ni.  judgment  shall 

I  upon  him.  (y)    An   arquittal   in  Hnrli   ca<<c  would  not 

lerly  have  disrtiargcci  him  aa  arccasory  to  the  otiicra ;  (aA 

I  but  by  the  statute  43  (Jro.  III.  c.  113.  h.  5.  it  is  provided  that 

no  person  shall  be  tried  moir  than  once  for  the  xame  ofltnc^ 

ef  being  accwsory  before  the  fact. 

If  A.  be  indicted  as  pnncipal,  and  B.aa  accessory,  and  bath  Fomei 
be  acquitted,  or  if  B.  only  he  ac(|uitted,  yet  B.  may  be  indict-  '!"'"•' 
td  as  principal  in  the  same  ofli-nce.  anil  his  furnier  acquittal  to  s  frtnh 
H  no  bar.  (a)     But  it  seems  to  be  agreed,  that  if  A.  be  indict-  indicn 
ed  as  principal  and  acquitted,  he  cannot  he  afterwards  indict- 
ed as  accessory  before  the  fact,  ib)     IF,  however,  a  man  be  in- 
dicted as  principal  and  acquitted,  he  may  be  indicted  as  *ac-      I"*  5; 
cessory  after  the  fact ;  and  so  if  he  he  indicted  as  accessory 
before  the  fact  and  acquitted,  he  may  be  indicted  as  accessory 
t^er  ihe  fact  (c) 

Anciently  an  accessory  could  not  be  ti-ied  unless  the  priocl-  Aceeswiy 
nal  were  attainted  :  ao  Ihat  if  tlie  principal  stood  mute  of  ma-  "^'^  'Jj,^j^ 
lice,  or  challenged  peremptorily  above  the  legal  number  of  tbe  prloei- 
jurors,  or  rcftjsed  to  answer  directly  to  the  charge,  the  acces-  paioffendet 
Bory  could  not  have  been  put  upon  his  trial,  (it)  But  the  sta-  (0,'^?^^ 
tute  1  Anne,  stat.  3.  c.  0.  provides  a  remedy  for  lltia  defect,  tc.  ihaujh 
and  enacts,  that  •*  if  any  principal  oflfcnder  stiall  be  convicted  ""  ■>"«»>'! 
of  any  felony,  or  shall  stand  miitc-,  or  peremptorily  challenge 
above  the  number  of  twenty  jtersons  retui-neo  to  seiTe  of  the 
jury,  it  shall  and  may  be  lawful  to  proceed  against  any  acces- 
sory, either  befoi-e  or  aPh'r  (lie  fact,  in  the  same  manner  aa  if 
neh  priniipai  felon  hadhten  af  (ainff  if  thereof,  notwitlistanding 
any  aucb  principal  felon  shall  be  admitted  to  the  benefit  of  his 
clergy,  pardoned,  or  otlierwise  delivei-ed  before  attainder ;  and 
every  such  accessory  shall  suffer  the  same  punishment,  if  he 
or  she  be  convicted,  or  shall  stanil  mute,  or  pei-emptoHly  chal- 
lenge above  the  number  of  twenty  persona  returned  to  serve 
of  the  jury,  as  be  or  she  should  have  suffered  if  the  principal 
bad  been  attainted."  Upon  this  statute  it  has  been  held  that 
It  is  sufficient,  in  an  Indictment  for  felony  against  a  receiver 

X  FiHt.  SCI.    9  Co.  119.  ffnrei  of  principal   mil   iccouarT  Mt  quite 

ylH»liU«4.    S  H>»I>.  P.  C.  c.  99.  i.  46.  diffeirnl.     See  Foil.  361,  3«3. 

I    f  lowU.  Sil,  99.     Foil.  36\.  c  t  Hale  616. 

^      a  3  M>wk.  P.  C.  c.  !9.  s.  46.  d  Foil.  361,  nbenr  tbe  ilocliine  ii  rtpro- 

a  t  Hale  6U.     Gordon  WiiiifiL-d  Bud  Tha.  baled  :  and  «e  1  Hale  6U,  where    it  li  nid 

LI  (oio  oQ,  1  Lench  515.  5,  C.  1  Easl.  1>.  Ihni  ii  was  for  th»  reason   lh»l    tt'iilrin,    th« 

~5.  liriDcipal  actor  w  the  maiilsr   of  Sir  T^omu 

I  Hala  eSB.     S  Hair  34*.     Bui  Mr   Jus-  Oi-crfrury,  could  nol  (or  a  laog  whilo  ba  pw- 

^Om  FoMn  nfs,  that  hi  tnotvinol upon  what  viitcd  upon  10  plcid,   that  >a   ihii    Kiirl  and 

gnundi,  »*  in  conndeiaiioii  o(  law  ihe  o(.  Caunwn  o(  Samtntt,  wba  ' 


ft    'i 

P 

^       gnuDd>,*«in  conndeiaiioii  o(  law  ibe  o(.     Caunwn  of  Somtrttt,  wba  were  ill*  AMfi^^H 
and  procurer*,  nifht  (Kip«,  I  Si.  TrI.  3IC^^^| 
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Of  the  FroceedtHgB  ogainMi  yskcesiMief.    [boml  f. 


The  accei 

lory  may 
ronirn\crt 


of  Stolen  gtNHlii,  to  state  that  the  principal  maa  ^  iriid  ami  im* 
Iff  convicted.**  iiitliout  going  on  to  Hhew  that  jmigmaU  was 
passed  upon  him,  or  hoH  he  iia8  delivered,  (r)  And  where  an 
indictment  for  receiving  stolen  goods  avem*d  that  the  princi- 
pal felon  had  been  dulu  conx^icled.  upon  an  objection  tlttt  te 
[*  541  iTcord  wliich  ^as  pnMluced  ^was  not  suffirienlly  formal  aad 
comTt  to  support  tlie  averment,  it  was  held  thatthe/iM^paail 
was  not  nef essarv',  and  might  be  rejected ;  that  the  convidUm 
ivas  sufficient :  that  in  the  ronimcni  case,  where  the  receiver 
is  triefl  witli  tlie  tliieP,  tliere  is  no  judgment  on  the  thief  before 
the  venlict  against  the  rerei\er;  and  that  altliough  the  record 
produced  was  full  of  errors,  yvi  an  en-oneous  attainder  of  the 
principal  is  suHicient,  as  against  the  accessor^',  until  it  ia  re- 
versed. (/)  (2) 

Where  the  principal  and  accessory  are  tried  together  upon 
the  same  indictmenC  there  is  no  doubt  but  that  the  acceaeory 
Ihe  guUt'or  vnay  enter  into  the  full  defence  of  the  principal,  and  avail  him- 
the  priuci-  self  of  everj  matter  of  fact  and  every  [mint  of  law  tending  to 
P^'  his  acquittal ;  for  the  accessory  is  in  tliis  case  to  be  conaider- 

ed  as  particeps  in  lite;  and  tliis  sort  of  defence  neccaaarily  and 
directly  tencls  to  his  own  ac(|uittal.  And  where  the  accesaory 
is  brought  to  his  trial  after  the  conviction  of  the  principal,  and 
it  comes  out  in  evidence  uisin  the  trial  of  the  acccaaory  that 
the  offence  of  which  the  princi|ial  was  convicted  didmUmmoumi 
to  felony  in  him.  or  not  to  tluit  species  of  felony  vith  wUeh  he 
[^  55]  '(''^5  ^diargedf  Uie  accessory  may  avail  himself  of  thu*  and 
ought  to  be  a(*quitted.  (g)  For  though  it  is  not  neceaiary  up- 
on such  trial  on  the  imrt  of  the  prosecution  to  enter  into  a  de- 
tail of  the  evidence  on  which  the  conviction  was  founded^  and 
the  recoi*d  of  the  conviction  is  deemed  sufficient  evidence  agninat 
the  accessory  to  put  him  u|M>n  his  defence ;  yet  the  yreeunip* 
tion  raised  by  tlie  record  that  every  thing  in  the  former  pro- 
ceeding was  rightly  and  profHTly  transacted  mustf  it  ia  con- 
ceived, give  way  to  facts  manifestly  and  clearly  proved;  and 


e  Hyniairs  case,  2  Leach  925.  2  Ka.^t.  P. 
C.  7W. 

/  Baldwhrscav^,  3Cninpb.2C5.  ('or.Thorn- 
ron  B.  Monmoulh  Sunum>r  ussizcr,  \V,V2. 
The  judgment  wan  very  itifi)riii:il«  conrluiUii<^ 
**  and  the  said  Isaac  PovvpII  in  mtrcfu  icrj^ 
See  further  at  to  the  iufficirncy  of  an  erro- 
neoui  attaindpr  of  thp  piincipai  while  iinir- 
versed.  1  Hawk.  P.  C.  r.  29.  s.  40.  And  vie 
in  Lord  Sanchar*s  case,  9  Co.  119,  that  il  t}io 
principal  is  erroneously  attainted  yet  the  ar. 
rcisory  shall  \ie  attainted  :  for  the  attainder 
against  the  principal  stands  till  it  is  revei^ed. 
And  by   Lawrence  J.  in  Holmes  r.  Wulsh,  7 


T.  R.  46.%  *^  Tiif  jiidpncnt  upon  an  iodid* 
nit  nt  muht  lie  t:ikrn  to  bo  gMxl  until  it  it  re* 
\crspd  by  a  wiit  of  eivor  ;  as  in  the  can  of 
pi-occodiii|ps  at;:tin»t  ihv  accessory.  So  iflhtn 
l>G  a  jiid^inriii  .ic»iii>i  ilu*  husband  Ibr  tlSA* 
s«Mi  not  rcvrrM'd  by  error,  it  is  suiEcient  to  de* 
prive  thr  wife  itf  h«'r  dower.*^  And  tee  1  Halt 
625.  But  by  tin*  rvvri»al  of  an  attainder 
agnintit  the  prinrii>nl,  the  attainder  agaiast 
the  acro*M)i  y«  ^vhirll  di-pcni'«  upon  the  aitaia* 
ilcr  nf  the  principal,  is  ip\o  fttel9  utterly  de* 
featrd  and  annulled.  Lord  Sanchar*!  caity 
9  Co.  119.  Voii.  J66. 
g  Post.  365. 


(2)  The  statutes  of  Penney  I  vania,  Virginia,  and  South  Carolina,  upon  the 
subject  of  accessories,  stated  in  the  preceding  note,  are  taken  nearly  Teriw- 
tim  from  the  statute  of  1  Ann.  c.  9. 


l»r.  11.]    Oj  Hxt  I'll 


■nK.i4-.< 


viit»(  jtcussorieit. 


K 


that  as  against  Ilic  arrpssory  tin-  ronvictioii  of  tlic  |irincipKt 
will  not  be  (■iirKliiMi\o;  Iteiiig  as  Ut  liiiii  res  inter  lUios  adaJlh) 
This  \va«  tht  opinion  of  Mi'.  Justiru  Foster;  anil  ujMin  tltis 
opinion  tlic  I'oui-t,  in  a  case  at  the  Old  Bailey,  (wnnittcd  the 
coiinsel  for  a  pristmrr  inilirlei)  aft  an  accessory  to  controvert 
tlie  propriety  of  the  conviction  of  the  pnncipal  hy  vivH  voce 
tpfltimony,  anil  to  slicw  that  the  art  ilonc  by  the  principal  dii) 
not  amount  to  a  felony,  and  wan  only  a  brriu-Ji  of  trust,  (t)  And 
in  It  lut^r  case  in  the  same  court  it  was  also  admitted  tliatthc 
record  of  the  conviction  of  the  principal  woa  not  cmtdiisive 
evidence  nf  the  felony  against  the  accessory,  and  tliat  he  haji 

right  to  controvert  the  propriety  of  such  conviction,  (ft) 

But  how  fac  an  accessory  can  aval)  himself  iupnint  of  fact, 
ij  shewing  that  the  principal  was  tottiihj  innocent,  is  a  ques- 
tion of  more  difHciilty,  anil  should  tie  liandled  witli  great  cau- 
tJon ;  hecHuae  facts  for  the  most  part  depend  upon  the  creillt 
of  witnesses :  and  when  the  strongtli  and  hinge  of  a  cause  hap- 
pen to  be  disclosed,  an  tiicy  may  he,  by  one  tiial,  daily  expe- 
rience convinces  us  Uiat  witnesse^s  for  \ery  had  purposes  may 
be  too  easily  procured.  Upon  this  point,  however,  Mr.  Jus- 
tice Foster  cites  some  authorities,  which  he  appi-ehcnds  to  be 
strong,  to  shew  that  tlie  acressui^  may  *insist  upon  the  tittio- 
eettfx  of  the  principal ;  and  then  gives  his  own  opinion.  He 
says  "  if  it  shall  manifestly  appear,  in  the  course  of  the  ac- 
cessory's trial,  that  in  point  of  fart  the  principal  was  innn< 
cent,  coiiiinon  justice  scemsto  require  that  the  accessory  Mliould 
be  acqultttHl.  A.  is  convicted  upon  circumstantial  evidence, 
strong  as  that  sort,  of  evidence  can  be,  of  the  murder  of  B.; 
C.  is  afterwards  indicted  as  acteasory  to  this  munlcr  j  and  It 
cnmex  out  u|)on  tlie  trial,  by  incontestible  evidence,  that  B.  is 
still  living.  (Lord  Hale  somewhere  mentions  a  case  of  tliiti 
kind)  Is  C  to  be  convicted  or  acquitted?  The  case  is  too  plain 
to  aumit  of  a  doubt.  Or  suppose  B.  to  have  hw-n  in  fact  mur- 
dered, and  that  it  should  come  ont  in  e\idence,  to  the  satisfac- 
tion of  tiie  court  and  Jury,  that  the  M'itnesses  against  A.  were 
mistaken  in  his  person,  (a  case  of  this  kind  I  have  known) 
and  tliat  A.  was  not  nor  could  possibly  have  been  present  at 
the  murder."  [I) 

Where  »  person  is  feloniously  sti'icken  or  poisoned  in  one  I 
county,  and  dies  thereof  in  another  county,  the  acccssoi-y  may  ' 
he  indicted  in  the  county  where  tlie  death  shall  happen,  (m)      i 

And  wliert^'  a  murder  or  felony  was  committed  in  one  coun- 
ty and  the  pcrs«tn  was  accessory  in  another  county,  the  ac- 
*"     iry  may  be  indictetl  in  the  county  where  he  was  accesso- 


[•  56] 1 


■A  Pott.  3S5. 

."  "       ■  ■  B,  I  Learh  388. 

_"_"   CIM,  I  uVch  JW.     Co 
fbii  comidcxHl  lo  have  hvcn  t 

Srml.  307,  3«8,  inil  lec  3  EiT 


Ike  case  iif  Cook  r.  Fiel.i)  wheiB  it  .  

fil  hy  Btnrciaft,  and  msMnlid  lo  bj  LotAfl 
Keiiyon,  lh»t  whale  (ho  princioal  ft»t  li    ' 
fonvicicd,  U  i<  acveriWemm  uo  U'~' '' 
Htctfioij  cninpeMul  lo  ibe  defeuiliini 

m-tlCS  EH.  VI.  c.  14.1,3.  3. 


i6  Of  the  PrQ€$eding$  against  dectumu*     [MomL  i. 

ry.  And  the  judges  of  assize,  or  tm-o  of  thcs,  of  tlM  couty 
where  the  offt'ore  of  thi-  arresHory  shall  have  been  oommittod, 
on  suit  to  thi-iii  made,  shall  write*  to  the  keeper  of  the  rerords 
where  the  principal  shall  have  Utu  lonvictod  to  certify  them 
whether  surh  prinripal  hi*  attainti'd,  convictrd,  or  olherwiac 
dischargi'd,  wliic  h  hr  shall  rertify  under  his  seal.  («) 
'*  571  *'■!  ^^^'  ^^"^^  ^*^  arcrsMirif's  to  any  felony  brfare  the  fact* 
whether  the  principal  fcltiny  be  cuniiuitted  within  the  body  of 
any  county  or  upon  tlie  high  seas,  and  whether  the  procurinf^ 
&c.  or  abetting,  or  otiicrw  isc  becoming  accessories  before  the 
fact  be  committed  w  ithin  tlkc  body  of  any  county  or  upon  the 
high  seas,  the  olfpnce  of  such  accessories  may  be  tried  (in  case 
the  principal  felony  was  committed  within  tlie  body  of  any 
county)  by  the  course  of  the  common  law,  either  within  the 
county  where  the  principal  felony  was  committed,  or  in  the 
county  where  the  offence  of  becoming  accessoiy  before  the 
fact  was  committed ;  and  in  case  the  principal  felony  was 
mitted  upon  the  high  seas,  then  the  offence  of  becoming 
sory  before  the  fact  may  be  tried  in  such  court,  &c.  aa 
rected  by  the  statute  28  lien.  VIII.  c.  15,  for  trying  fclomea 
committed  upon  tlie  high  seas,  (o) 

The  S3  Hen.  VIII.  c.  23,  intituled  ''  An  act  to  proceed  hj 
ci>mmission  of  oyer  and  terminer  against  such  persoaa  aa  ahall 
confess  treason,  &c.  witliout  irmaniling  the  same  to  be  tried 
in  the  shire  where  the  offence  was  committed,*'  (p)  gives  cer- 
tain powers  for  making  commissitms  of  oyer  and  fenntaer  fiir 
the  speedy  trial  of  persons  examined  before  tlic  king*a  CQunciL 
or  three  of  them,  upon  any  murders  or  other  offencea  therein 
mentioned  under  such  circumstances  and  in  such  caaaa  aa  in 
the  said  art  are  mentioned  ;  but  no  pnivision  is  therein  made 
for  the  trial  of  accessories  before  the  fact  in  murder:  it  ia 
theref(H*e  provided  by  the  statute  43  Geo.  III.  c«  113«  a.  6.  thai 
the  powers  and  authorities  of  the  former  statute  shall  be  e&- 
temled  to  the  offence  of  procuring,  &c.  or  otherwise  becoming 
an  accessory  before  the  fact  to  any  munler.  (q) 


♦  68]  ♦CHAPTER  THE  THIRD. 

Of  Indictable  Offences* 
OnBircBs  which  may  be  made  the  subject  of  indictmenty  and 

A  1  ft  3  Ed.  VI.  c.  34. 1. 4.  Lord  Sanchar*s         o  43  (icn.  III.  c.  113.  s.  5. 
BM0|  9  Co.  119,  where  eeverel  qiicuioni  were        p  1  Katfs  P.  C.  369. 
moved  upon  this  ttitutr.  f  By  ■.  7.  thi«  art  is  oot  to  extend  to  Irt* 

land.  ' 


'.  in.]  OJ  Indictable  Offences. 

flow  the  crime  of  tretison.  may  be  [livid 

■.lonm  and  misdemeanors.  ( 1 ) 
Pf  lie  tarmfflony  lias  long  liwn  uspil  to  sienify 
nrimi:  cMiiirnitU'il ;  and  not,  a^  it  did  ori);inallj ,  the 


t  Im-Iow  the  crime  of  treason,  may  be  divided  iato  Ufv  cisoB- . 
^felonm  and  misdemeanors.  ( 1 ) 

-  ■        •       ■  ■    ■       ■     -     the  artunl  ''"''""T  ^ 


ri^iii 
ttK 


iqucncc  of  forfeiture  occasione.d  by  the  crime :  and  ttie  only 

(l)  MA«sAcn«9KTTs. — Iti  Indlcttnents  for  misdemeanors,  and  for  fetoaies  not 
(MpltHl,  if  the  offence  hnve  been  coromilied  in  an  iinin  corpora  ted  place,  or  in 
I  towQ  or  district,  where  from  [he  terms  of  the  lucalion  by  the  act  of  Incor- 
poralioD,  the  court  cannot  conclude,  thnt  the  whole  town  or  district  lie>  in 
^■ne  county,  the  offence  ought  to  be  described  as  having  been  committed,  not 
Kwnly  In  >ucb  toiVD,  district,  or  unincorporated  place,  but  also  in  the  county 
1  where  the  indictmeni  ii  found.  7  Moss.  Rep.  9,  Commooweslth  v.  Inhabilanli 
SfSpringfield. 

But  in  indictments  for  cnpltal  o&ucen,  the  strictness  of  requiring  the  In- 

diclmenl  to  allege  the  offence  us  comoutled,  nut  only  in  n  ci^rlain  town,  but 

also  in  a  certain  county,  has  nlways  been  adhered  to  ;  and  in  fiivour  of  life, 

the  court  HOuld  nol  feci  uuthorized  to  depart  from  Uie  imcient  rule.    Ibid. 

^K^An  indictment  ullegitii;  in  ono  count,  two  dii^tinct  offences,  for  which  div 

^Bbcl  and  aeveral  fine^  are  provided  by  statute,  is  not  good.     2  Moss.  Rep. 

^BommoD wealth  v.  Symond*. 

^K  Where  a  person  is  fdoniouily  stricken,  poisoned  or  Injured  in  one  county, 
Vlod  die  thereof  tn  another  connly,  tlie  olTender  may  be  indicted  ami  tried  in 
I  fite  county  where  tlie  death  happens.  And  where  a  person  fhall  lie  felool- 
iMMsly  sCrlclten,  poisoned  or  injurtid  on  the  high  seas,  aod  shall  die  thereof  ia 
my  county  within  the  Comoiou  wealth,  the  offender  may  be  indicted  and  tried 
in  the  county  where  the  death  shall  happen.     -  Mass-  Laws,  111. 

New-Yohk. — It  a  prisoner  confined  in  the  county  prison  on  a  coorictioa  of 

Eetit  larceny,  break  prison,  ii  is  a  felony  for  nliich  he  may  be  sentenced  to 
oprisonment  in  the  SUte  Prison,  for  a  period  not  exceeding  fourteen  yean. 
I  3  John,  Rep.  149,  the  People  v.  Duell. 

Pekhsvltahia. — Whatever  arnounlH  to  a  public  wrong  may  be  made  the 
ntnect  of  80  indictmenL  1  Dall-  'M8.  i  Urowne,  2ul. 
''  The  poisoning  ofcbiclicns,  cheating  with  fnUe  dice,  fraudulently  learinga 
Tomissory  note,  breaking  windows  by  iJi rowing  stones  a(  them,  though  a  tof- 
bienl  number  of  persons  were  not  engaged  to  make  it  a  riot,  have  bcreto- 
^e  been  indicted  in  Pennsylvania.  1  Dall.  33tj.  And  an  indiclmeDt  may 
le  maintained  for  a  cheat  of  such  a  nature  as  may  prejudice,  although  It  does 
l^t  charge,  that  any  person  was  actually  defruuded.  1  Dall.  41. 
\.  It  is  an  indictable  offence  in  a  public  officer,  to  impose  false  marks  on 
stores  provided  for  the  army  of  the  United  dilates,  whereby  the  public  i«  tn- 
jored.     I  Dall.  47. 

An  Indictment  will  lie  for  maliciously,  wilfully  and  wickedly  killing  a  hone. 
I  Dall.  335.  And  for  destroying  a  tree  standing  uo  public  ground,  if  the  tree 
was  useful  for  public  convenience  or  ornament.     8  Browne,  Siol. 

An  indiclmeol  will  lie  against  one  wlio  was  appointed  to  uumlier  and  ngu 
hills  of  credit  issued  uudcr  Iho  funding  act,  for  fraudulently  embezzling  them, 
and  converting  them  to  his  own  use.  Comniouwealth  v.  Wade,  Oyer  and 
Terminer,  Philad.  1786,  MS.     Wharton's  Digest,  Crim.  Law,  A.  7. 

Driving  a  carriage  through  a  crowded  or  populous  street,  at  such  a  ral« 
m  in  such  a  mnoner  ns  (o  endanger  the  safely  of  the  inbabitants,  is  an  iadi«t- 

ftble  offence  at  common  law  ;  and  a  constable,  in  such  case,  i*  authorised  tO_H 

^■Wevent  the  peace  beiog  brolten.     l  Peters  Rep.  590.  3{t^.    And  the  act  «fl^| 


fi8  Of  Indictable  Ofencet.  [book  i. 

■  adequate  definition  of  it  is  Htated  by  an  excellent  wriler  to  be 
tliiK«  namely,  an  offence  which  occasions  a  total  forieitnre  of 
either  lands  or  goods,  or  both,  at  the  common  law|  and  to 
which  capital  or  otiier  punishment  may  be  superadded  accord- 
ing to  the  degree  of  guilt,  (a)  Capital  punishment  does  by 
no  meaiLS  enter  into  the  true  definition  of  felony ;  but  the  idea 
of  felony  is  so  generally  connected  witii  that  of  capital  pn- 

a  A  Hlac.   Com.  9).     Et  «ii^'  I   Hawk.  C.  25,  t.  1. 

CongreM  of  April  30th,  1810,  (In^.  Di^.  084)  imposing  a  penalty  on  uy  per- 
son obstructing  the  passage  of  the  mail,  is  not  to  be  constmed  to  protect  the 
driver  from  arrest  tor  a  broach  of  the  peace,  such  as  driving  rapidly  through 
the  crowded  streets  of  a  city.     1  Peten>  Keports,  390. 

It  is  not  necessary  that  there  should  be  actual  force  or  vIoleDce  to  coosti- 
tote  an  indictable  offence.  Acts,  injurious  to  private  persons,  which  tend  to 
excite  violent  resentment,  and  thus  produce  ti^^hting  and  disturbance  of  the 
peace  of  society,  are  themselves  indictable.  5  Kinn.  281,  Commonwealth  v. 
Taylor.  Therefore,  an  Indictment  charging  that  defendant  did  vafaw/Wi^ 
maliciowly^  and  secretly^  in  the  night  time^  with  force  and  armi^  break  and  enter 
the  dwelling  house  of  A.  with  intent  to  disturb  the  peace  of  the  Conmoo- 
wealth ;  and  being  so  in  the  said  house,  unlawfuUy^  vehemently^  and  turftmlimt 
(y,  did  make  a  great  nouf,  in  disturbance  of  the  peace  of  the  Commonwealth, 
and  did  greatly  misbehave  himself,  and  did  greatly  frighten  and  alarm  the 
wife  of  the  said  A.  by  means  of  which  said  fright  and  alarm^  she  being  IAm  tmd 
there  pregnant^  did  miscarry^  is  good,  as  an  Indictment  for  malicious  miicbier. 
Ibid. 

Any  offence,  which  by  its  nature  and  example  tends  to  the  general  corrup- 
tion of  morals,  as  the  exhibition  of  an  obscene  picture,  is  indictable  at  coni> 
mon  law.  2  Sarg.  &  R.  91,  Commonwealth  v.  Sharpless.  And  such  ofleoce 
may  be  punished,  although  it  l>e  not  committed  in  public.  Ibid.  And  In  neb 
case,  it  is  not  necessary  to  aver  In  the  indictment,  that  the  extJbition  WM 
public ;  it  is  sufficient,  if  averred  that  the  picture  was  exhibited  to  madry 
persons^  for  money.     Ibid. 

It  is  not  necessary  that  an  indictment  for  exhibiting  an  obscene  paintiw, 
should  describe  minutely  the  altitude  and  posture  of  the  figures.  It  is  n2- 
cient,  if  from  the  description  the  witnesses  can  identify  it,  so  that  the  jniT 
may  judge  whether  it  is  an  indecent  picture.  Ibid.  Such  indictment  new 
not  allege  the  defendant's  house  in  which  the  picture  was  exhibited,  to  be  a 
nuisance,  nor  the  act  of  the  defendant  to  be  a  common  nuisance,  the  indict- 
ment being  for  an  act  of  evil  example.     Ibid. 

To  send  threatening  letters,  is  an  indictable  offence  under  the  laws  of  the 
United  Sutes.    2  DalL  299.  in  note. 

An  indictment  lies  for  unlawfully,  forcibly,  and  contemptuously  tearing  down, 
and  refusing  to  replace,  an  advertisement  set  up  by  the  commissioners  of  a 
sale  of  land  for  county  taxes.     Addis.  2t>7,  Pennsylvania  v.  Gillespie. 

Raising  a  liberty  pole  in  the  public  streets,  as  a  notorious  exprenion  of  op- 
position to  the  government,  was  an  indictable  offence.     Addis.  274. 

Voluntary  intoxication  of  one  of  the  grand  jury,  during  the  sitting  of  the 
grand  jury,  and  thereby  disqualifying  himself  for  the  dischaige  of  his  office, 
is  indicUblc.     Addis.  29. 

South-Carolina. — Forging  an  order  for  the  delivery  of  goods,  is  felony 
within  the  meaning  of  the  statute,  thoufrh  no  precise  words  are  necemary  to 
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niHiimcnt  that  it  in  hanl  to  M'[>aratr  them,  and  in  thia  usage 
thi*  intPrprrtattonH  of  thi-  law  have  l(»iig  roiifnrmed.  Therc- 
fon*  if  a  statute  mnkt't  any  new  oftVnce  felony,  thr  law  implie)^ 
tliat  it  shall  lie  puniithed  with  df  atJi  w*  well  an  with  forfeiture. 
iinli'Bs  the  oficniler  prays  the-  bcnelit  of  olrt^y.  which  M  fi^lanfi 
aj-c  (.-ntltled  once  to  have,  unless  tlu-  Manii^  w  exprcmtly  taken 
away  by  statute.,  (*) 


It 


b  JDlicCom.  9e. 


coBstitule  the  offence,  if  it  Is  cnlculaled  to  deceive  nnil  defraud.  But  if  the 
indjctmeot  stales  the  oflence  to  be  ngalnsl  a  Dritish  net  of  parliament,  made 
of  force  here,  when  in  feci  no  such  act  had  ever  been  made  of  force,  instend 
of  concluding  ngninsl  ihe  act  of  the  legislature  of  the  state,  it  is  a  good  ground 
to  arrest  the  judgment.     2  Bay^e  Rep.  2t>S,  the  Slate  t.  Wm.  Kelly. 

M*ss*cHL'SETr9. — It  is  a  general  principle,  that  where  a  statute  gives  n  pri- 
vilege, and  one  wilfully  violates  such  privilege,  such  violation  may  be  pu- 
nished us  a  mbdenieiinor  at  common  tnw.  Commonwealth  v-  Silsbee,  9  M. 
R.  417.  Thus,  it  b  a  misttemcnnor  punishable  nt  common  law,  for  a  quali- 
fied voter,  at  a  lown  meeting,  knowingly  to  give  more  than  one  vote  for  any 
odicer  al  the  same  balloting;  because  he  thereby  violatetithe  rigbtx  of  other 
voters.     Ibid. 

Uttering  a  fictitious  bank  note,  although  uot  purporting  to  be  countersign-    i 
«d  by  the  cashier  of  Ihe  bank  by  which  (he  note  was  supposed  to  be  issued, 
Is  an  offence  at  common  law,  punishable  by  indictment,     i  M.  R.  p.  77,  Coin-   I 
monneultb  v.  Boynlon. 

At  common  law,  il  U  an  indictable  ofTence  to  cheot  any  man  ofhU  money, 
goods,  or  chattels,  by  false  tokens,  or  liy  using  liilsc  weights  or  measures.  6 
Mass.  Rep.  78,  Commonweallh  i;.  Wurren. 

But  if  a  person  cheat  another  out  of  bis  property  by  false  a  (!ir  in  at  ioua  mere- 
ly, and  without  using  any  false  weights,  meusures,  or  tokens,  and  by  no  cttit* 
Bpiracy,  it  is  not  an  indictable  offence ;  although  the  party  cheated  may  pur- 
sue <i  civil  remedy  for  the  injury.     Ibid. 

Nor  Is  II  nn  indiclnhle  olTence,  for  a  person,  under  fidte  prelcaces,  to  get' J 
tesiion  of  n  deed  lodged  in  the  hands  of  a  third  person  ns  nn  escrow,  ia  ' 
Holation  of  hie  agreement.  1  Mass.  Rep,  137,  Commonwealth  v.  Heaiwy.  ' 
'  Kor  is  an  inrcn/ion  lo  cbent,  indictable  at  common  law.  Commonwealth  r.  ' 
Mone,  3  Mass,  Rep.  139.  Since  the  decisions  above  quoted,  were  made, 
statute  was  passed  by  the  legislature  of  this  Common tvenlth,  Feb.  1616,  pa-  ] 
nisblng  cheats  by   false  pretences ;  adopting  gencrnlly  the  language  of  the 

ratttate  of  SO  Geo.  2d.  c.  34,  upon  the  same  subject.  '' 

It  is  not  an  indictable  offence  to  administer  a  potion  to  a  pregnant  woman^  J 
ith  an  intent  to  procure  an  abortion,  unless  Ihe  woman  be  ifuick  with  child,  J 
i  nn  abortion  ensue.     Commonweallh  v.  Bangs,  fl  Mass.  Rep.  307. 

n  indictable  offence  to  cut  or  tear  a  piece  ont  of  a  bank  bill,  with 
an  intent,  with  the  bill  so  altered,  and  with  the  piece  so  cut  out  or  lorn  ont 
of  Ihe  bill,  together  nilh  other  pieces  of  similar  bank  bills,  altered  and  cut  or 
torn  out,  to  form  other  bank  bills,  mure  in  number  than  the  original  biUs, 
and  witli  an  intent  to  utter  and  pass  the  »ame.  It)  Mass.  Rep.  34,  Common- 
wealth V.  Hayward. 

There  Is  no  law  which  prohibits  .loy  man  from  prescribing  for  a  sick  par- 
son, with  Ids  consent,  if  he  honestly  intended  tocare  him  by  his  pretcripOflQ^,  • 
however  ignorant  he  may  be  of  medical  science.    Coramonwealtn  v.  'Thoinp.,[J 
»en,  6  Mass.  Rep   131  " 
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With  regard  to  felonim  crpated  fty  stofiife^  it 
tliat  not  only  those  rrimeA  which  are  made  fehnlM  ki  coi« 
press  *words>  but  also  all  those  which  are  decmd  to  httva  mt 
undergo  judgim*nt  of  life  and  member  by  any  statnle  boeamB 
felonies  thereby,  whether  the  word  •^jAamif*  be  onltted  er 
mentioned,  (c)  And  where  a  statute  declares  that  the  oltaite 
shall,  under  the  particular  circumstances,  be  deemed  to  hsfe 
feloniouHiy  committed  the  act,  it  makes  the  offence  a  fekmyy  aal 
im|N>ses  all  the  common  and  onii nary  consequences  attendinca 
friony.  (J)  But  an  offence  sliall  never  be  made  a  felony  ^Iha 
construction  of  any  doubtful  and  ambiguous  words  of  m  ■tatatoi 
and  therefore,  if  it  be  proliibited  under  **  pain  of  forfcMng  aH 
that  a  man  has/*  or  of  **  forfeiting  body  and  goods*^  or  of 
being  **  at  the  l^ing^s  will  for  body,  land,  and  gooda^**  it  ahaB 
amount  to  no  more  than  a  high  misflemeanor.  (e)  And  ftongli 
a  statute  mal^e  the  doing  of  an  act  frianiouSf  yet  if  a  anha^ 
riuent  statute  make  it  penal  only,  the  latter  statute  la  oonai- 
dered  as  a  virtual  repeal  of  the  former,  so  far  as  relates  to  Ita 
punishment  of  the  offence*  (f)  And  it  should  also  be 
ed,  that  where  a  statute  makes  a  second  offence  fdony^ 
ject  to  heavier  punishment  than  the  first*  it  is  alwaja  <—fH«^ 
that  such  seccmd  offence  ought  to  be  committed  sfliiraMWuliHaa 
for  the  first ;  from  whence  it  follows,  that  if  it  lie  not  ■oUIIm 
the  indictment  it  shall  be  punished  but  as  the  fint  oAnoe : 
for  the  gentler  meth«Nl  shall  fii-st  be  tried,  which  perka^  BHqr 
prove  effectual,  {g)  Where  a  statute  makes  an  oflenoe  a  Mony 
which  was  before  only  a  misdemeanor,  an  indictmeat  will  not 
lie  for  it  as  a  misdemeanor.  (A) 

The  word  misdemeanor^  in  its  usual  acceptatioUf  la  apfttai 
to  all  those  crimes  and  uff(*nces  for  which  the  law  haa  not 
vided  a  particular  name :  and  they  may  be  punished^ 
ing  to  the  degree  of  offence,  by  fine  or  imprisonnient» 
hoUi.  (t)  A  misdemeanor  is,  in  truth,  any  crime  leaa 
felony;  and  the  woni  is  generally  used  in  contradistiBCtifNi 
to  felony ;  misdemeanors  compiThending  all  indictable  of* 
fences  wiiich  do  not  amount  to  felony,  as  perjoryy  hatterjy 
libels,  conspiracies,  and  public  nuisances,  {k)    Miadi 


f  1   UiW.t..  I*.  C.  r.  40,  s.  2. 

d  By  Ba>  lf*y  J.  in  Jolin&oir»  cabc,  3  M.  niiil 

e  1  Hfiwk.  1*.  C.  c.  An,  9.x 
f  1  Hawk.  P.C.  C.40.  s.  :;. 
g  1  Hawk.  P.  C.  c.  40.  s.  4. 


Misdeni«a< 
nort  de- 
scribed. 

[•  60] 


h  Rfx  r.  Cross,  1  Lord  Ra]riii.71l>  S 
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B.I  l.i\v*<  Jii«tirr,  tit.  Misdem, 

k  A  Black.  Com.  5.  note  2.  3  Bora.  Jnt. 
tit.  Mis  Inntanor, 


But  ir«a  man  administer  «i  medicine,  the  injurious  effects  of  irhieh  hadbaaa 
known  and  experienced  by  him,  and  death  or  bodily  hurt  onsoe,  the  caait 
will  leave  it  to  the  consideration  nf  the  jury,  whether  xh-  prisoner  nd»faiti 
cd  it  from  an  honest  intention  to  cure,  or  from  an  olntii.  iie  rashneM  aadlbol- 
liardy  presumption,  althou&:b  he  might  not  have  intended  any  bodily  ham  to 
his  patient.  It  Is  not  lawful  for  a  man  to  administer  a  medicine,  of  thedangt- 
rons  effects  of  which  he  has  had  fatal  experience.     Ibid. 
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Wf  liern  Nomvtimcti  Lermed  mitprimns :  indeed,  tlir  won) 
a.  in  itH  litrgpr  sonNC,  is  tinexl  to  signify  exvry  ranai- 
iiiHdemeanni-  wlildi  )i&<«  ttnt  a  certHiii  iiunie  giv«-n  tn 
D  lilt!  law ;  and  it  it;  oaid  that  a  misprision  m  mntnineil  In 
y  UvHifori  i>r  felony  nhitbtocver,  and  tliat  one  wlioiMgnU' 
^of  felony  or  trfawtn  nmy  lie  prucM'dod  against  for  a  inis- 
binn  nnly.  if  the  king  please.  (/]  But  generally  minprimati 
VjVIony  is  lakvn  for  a  (^u.^ccalmcnt  of  felony,  or  K  pmruring 
B  conpcalment  tliercof,  wIii>1)iit  it  1»  felony  by  tlw  common 
,  or  by  Htatute  i  (m)  and  silpnlly  to  observe  tlio  ronimi»- 
n  of  ft  felony,  without  uxing  any  ondPHvuura  to  apprehend 
B  ofiender,  is  »  minipi-isimi ;  ii  man  Itcliig  bound  to  niHCOver 
B  crime  of  another  to  a  magistrate  with  all  possihie  expe- 

Ition.  (n)     If  tJii«  olfunro  wi-n*  iicrompanicd  with  some  dc- 

l^irccof  maintenance  given  to  the  felon,  the  party  i-ommitting 
it  might  be  liable  as  an  nrccHsory  after  the  fact,  (a) 

It  ijt  clear  that  M  JeUmirji,  and  all  kindn  of  inferior  crimea  i 
of  &  public  nature,  as  misprisionn,  and  all  other  rontenipu,  all  " 
diKturbunret  of  the  peace,  oppn-ssiotis,  mixiiebaviunr  by  pub- 
lic oiRcers,  and  all  other  mlsdcmeanoiii  whatsoever  of  a  nub- 
tic  evil  example  against  the  ronnuon  law,  may  he  indicted,  (p) 
■^d  it  seems  to  be  an  eMtalilislied  [irinriple,  that  *what(?vrr 
^henly  outrages  dercncy.  and  is  injurious  to  public  morals,  in 
Hmisdemeanor  at  common  law.  {q)    Also  it  neems  to  be  a  good 
general  ground,  tliat  wherever  a  statute  prohibits  a  matter 
of  public  gi-ievanrc  to  the  tiherties  and  security  nf  a  subject, 
or  rnmmaiids  a  matti>r  or  publir  convenience,  as  tiie  repau-ing 
of  the  rommon  streets  of  a  town,  an  offender  against  surti 
atatutr  is  jHinishalde  not  only  at  tlie  suit  of  tlie  party  ag- 
rricved.  but  also  by  way  of  indictment  for  his  rontempt  of 
uie  statute,  unless  such  metho«l  of  prorccding  do  manifestly 
appear  to  be  excluded  by  it.  (r)     But  no  injiines  of  a  jtrivate 
nature  are  indictable,  unleui*  they  in  some  way  coBCcm  tho 
kills.  (.)  .  ,  , 

So  lung  as  an  act  rests  in  bare  intenfian  it  is  not  punisii- 
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IrSMawk.  P.C.  r.TS.  t.  i.  and  icn  I  lliH-k.     1»M  oiboi 

'.».}.  ichgra  11  II  ImJ  iloKn  llial     Tsiiut. 
I  VOL.  I.  T 


•rerf  conumpt  of  b  MkIuIi'  I*  ii>d!etaliL«*fl 
Jiul  il  H  (luutioniUi*,  where  U»  pKity  offitnd 
tog  haa  lKj«u  firuul,  if  lu  ni*f  oflsrwani*  * 
iuilicMil :  nnil  wbira  a  •uniU  mand)  oi 
to  primu- piiiiniu,  ot  ohiady  ralaW*  U>dl 
pvlaa  of  ■  luivKte  nslura,  it  it  aniit  ttaat  a 
foiicei  agaiiul  il  wlU  hardly  bur  a 
nwnt.    3  Uawk.  P.  C.  c.  S5.  «.  4. 

>  %  Uawk.  P.  C.  c.  tU.  >.  4.  Thli  il<ii<ni 
tiun  it  *laud  alau  In  bavc  bc«a  laki 
T.  Hfinliiiitgc  nod  Powell  (cited  li 
&iiuthDrlon,  6  Eon.  1360,  who  wan 
fai  enabling  p''f-iji>~  tc  y^a  iIu'it 
wiih  the  r.i  1  -  " 
ble  iliem  lu 
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able :  but  iniMdiatrlj  when  an  art  is  doae»  Om  law  JadgM 
not  only  of  the  art  done,  but  of  the  intrat  with  which  it  i» 
done ;  and  if  accompanifd  >i  ith  an  unlawfiil  ani 
intent»  though  the  art  itaelf  would  othe rwiae  have  been  ii 
cent,  the  intent  being  rriminaU  the  art  becomes  criminal 
punishable,  (f)  Thus,  an  attrmpt  to  commit  a  felony  isb  in 
many  cases,  a  misdemeanor;  i[m)  and  an  attempt  to  ^ooounit 
even  a  misdemeanor  has  been  dccidrd  in  many  cases  itself  to  be 
itself  a  misdemeanor,  [w)  And  the  mere  aoUdtimg  anolhrr  to 
commit  a  felony  is  a  sufficient  act  or  attempt  to  constitufer  ths 
misdemeanor*  TbiiH,  to  .solicit  a  sen'ant  to  steal  his  mastar's 
ffoods  is  a  misdemeanor,  tliough  it  be  not  charged  in  the  in- 
dictment that  the  servant  stiile  the  goods,  nor  that  any  othff 
act  was  done  except  the  soliciting  and  inciting;  (x)  It  was 
held  not  to  be  iiecesHsr}  •  in  order  to  shew  that  this  was  on^ 
a  misdemeanor*  to  negative  the  commission  of  the  frIoBy ;  as 
none  of  the  preccdenUi  of  indictments  for  attempts  to  commit 
rape  or  robberv  itintain  any  such  negative  averment:  but  it 
is  left  to  the  defendant  to  shew,  ir  he  please,  that  the 
meanor  was  merged  in  the  greater  offence*  And  it 
held,  that  the  completion  of  an  act,  criminal  in  itsel(  ia  not 
necessary  to  constitute  criniinaiity.  (y) 

Upon  the  same  principles  some  earlier  cases  appear  to  hafo 
proceeded.  Thus,  it  was  held  indictable  to  attempt  to  bribo 
a  cabinet  minister  and  a  member  of  the  privy  council  to  give 
the  defendant  an  office  in  the  i*oloniea.  (s)  And  an  *inlbrm»» 
tion  was  granted  against  a  man  for  promising  mon^y  to  a 
member  of  a  corporation,  to  induce  him  to  vote  for  the  elec- 
tion of  a  mayor:  (a)  an  information  also  appears  to  have  been 
exhibited  against  a  person  for  attempting  by  bribery  to  inln- 
ence  a  juryman  in  giving  his  verdict  (6)  And  it  ia  laid  down 
generally,  that  if  a  party  offers  a  bribe  to  a  judge,  ■'^•■^■■g 
to  corrupt  him  in  tlie  cause  depending  bt*fore  him,  and  the 
judge  takes  it  not,  yet  this  is  an  offence  punishable  by  law  in 


/  Per  Lord  Mansfield,  Ch.  J.  in  Scbofield> 
caie.    Cald.  397. 

V  llif^giim's  case,  2  East.  R.  SI.  But  in 
1  Hawk.  P.  C.  r.  25.  s.  3.  is  the  following 
passage  :—"  The  bare  intention  m  commit  a 
felony  is  so  very  criminal,  that  nt  the  comnmn 
law  it  was  punishable  as  felony  where  it  uw- 
»ed  its  effect  tllroll^h  some  accident,  no  way 
lessening  the  icullt  of  the  otienHer.  Bm  it 
^fecms  agreed  at  this  day,  that  felony  shall  not 
be  imputed  to  a  bare  intention  to  commit  it ; 
yet  it  is  ceitain  that  tl»e  parry  may  br  vn  >  ••^- 
vcrely  tinrd  for  such  an  uilen'linn.***  Prol.al«;y 
the  latter  part  of  this  pasKagc  wa»  intcndi-d  to 
relate  to  an  intention  manifested  by  some  act 
And  see  I  Hawk.  P.  C.  c.  &&, 

w  Per  (irosc,  J  in  ll{2<;ins*s  ca>p,  2  Eaet. 
R.  8.  and  see  Kex  r.  Phillips,  6  Eaut.  464, 
%'hcrv  an  eiidetivour  to  proToke  another  lo 
•'ommit  the  misdemeanor  of  sendins  a  chal- 
lenge to  light,  was  held  to  be  an  indictable 


miNle meanor.  And  by  Law rr nee  J«  in  H||* 
^iiib*K  CAST,  *^  all  such  acts  or  mttempU  U  tud 
tn  the  prejudice  of  the  community  %t%  iodkl* 
abl^." 

X  IIiei;in*8  casr.  2  East,  R.  5.  in  wUdb 
ser  many  cases  citnd,  ulirrc  allt'mpit  lo  eoa- 
mit  felonies  and  mi«deineauorshave 
sidrrcil  as  misdemeanors, 

V  Bv  l«ord  Mansfield  in  Rai  r. 
Cald.  '4W. 

z  Vaushan^  cn5r,  4  Burr.  2494.  and 
Rix  r.  Pnllmnn  and  ntheis  2  Campb. 
where  a  conspiracy  to  obtain  money  lij 
cuiin^  from  tlia  Ixirds  of  the  Treasury  tlM  ap* 
pninlinrni  nf  a  person  to  an  office  ia  iheGae- 
toms,  was  held  to  be  a  mis«lemcanor  at  camp 
mon  Uw,  

a  Ply  m plonks  case,  2  Lord  Raym.  13lt. 

h  Youn{!*s  case  riled  io  Uiggina^i  CSM^  ^ 
Cast.  R,  14  and  16. 


.m.) 


Of  fttdidabU  Offmcet, 


^; 


tiie  party  that  offers  it.  (c)  And  uti  att«in)it  to  euborn  a  per- 
Httn  to  cunimit  perjury,  upon  »  reference  ia  tlie  judge.-^,  was 
u)iaiiiiiii>tisly  liolilen  by  them  to  be  a  mii^drinoanor.  (li) 

In  a  caNo  wbeiT  Uic  ilcfciulniit  nas  Indli-ted  tor  a  misde-  A 
lueuuor  in  having  mining  iiisti'unioutit  in  \ua  custody,  nith  ''' 
intention  to  roin  hall'  guineas,  shillinga,  and  sixpences,  and  Tu 
to  litter  them  as  and  fur  the  legal  current  coin.  Lord  fiord-  i« 
vkMe  dotihled  what  Ih«  offence  waa ;  anil  the  deleiidaiit  being  ^'j 
convicted,  the  indictment  was  rrmoveil  into  the  King's  Bench  d 
by  certiorari  for  the  opinion  of  that  Couii.     U|>(>ii  argument, 
and  i^everal  Viucs  dted,  tlie  Court  held  tlic  offence  to  be  a 
misdemeanor,  and  the  conviction  right;  Lee^   C.  J.  saying, 
that  "  all  that  wiu  necessary  in  8och  a  case,  was  an  ai't 
rharge<l,  and  a  riHminal  intention  joined  to  tliat  act."  (c)  And 
in  another  caw  it  waa  held,  that  the.  unlawful  procuring  of 
coimterfcit  coin,  villi  intent  to  cirmlale  it,  tliougit  no  act  of 
uttering  was  pntved,  wau  a  mindemeanor :  *and  the  poHscssion     f*  64]1 
of  such  coin  unaccounteil  for  under  Kuspiciuus  circumstances  * 

(the  roin  being  new  ly  liniiihed,  all  of  it  appearing  to  be  of  tlic 
name  make,  and  not  to  have  been  in  circulation,!  wan  held  to 
be  evidence  of  an  nnlnnful  procurement  with  intent  to  circu- 
late, (/)     In  the  former  case  there  wei-e  cited  in  8up|iort  of 
the  pro»iecution,  a  case  of  a  conviction  of  three  perHons  for 
linving  ill  their  niHtody  diverx  picklock  keyn  with  inlmt  to 
break  houses  and  steal  goods ;  (g)  and  a  rase  of  an  indictment 
lor  making  coining  iri»tnimen1»,  and  hiiving  tliem  in  poNses- 
Mion  with  intent  tt>  make  counterfeit  money ;  (A]  and  atao  a 
rase  where  llie  party  was  indicted  for  buying  counterfeit  shil- 
I  with  an  intrnt  to  utter  them  in  payment  (t) 
ith   re.spect  to  pernons  having    implements   for  houiie-  Pi 
llreaking,  *(C.  in  their  [Kwaession  with  a  Jdomnus  intent,  tlie  ''"'"g'"'-  1 
kgiHialure  has  lately  made  some  provision.     The  33d  Geo.  hu™-"      ' 
III.  c.  88.  enactM,  that  if  any  person  shall  be  apprehended,  biEaking 
having  ii[Kin  him  any  picklock  key.,  ci-ow,  jack,  hit,  or  otlier  "ui'imen'' 
imph'inent.  witli  an  intent  feioniouHly  to  bre^ak  and  cnt«r  into 
any  dwelling-huiisei  warehouse,  coach-houw.  stable,  or  out- 
house;  or  shall  have  upon  him  any   jii^lol,  hanger,  cutlass, 
bludgeon,  or  other  offensive  wea[>on.  w  itb  intent  feloniously  to 
assault  any  i^rson,  or  shall  be  found  in  or  iii>on  any  dwcllijig- 


«  S  Inn.  iil.  a 
_  jfr.  Ml.  ■»  till 

■MIu  »r.  1.11..:.',  ,.\ 


l^.  Hex  ■>.  EilwMdi,     Bulfu.  Ulhsi 


mp.  iUrdic.  310.    9  g  Leu 


note  10  P*rker'<  cuh, 
1,  ihai  biving  Oi>  poM 
leisian  of  cniintarlcit  niOD«<r  wllh  inicnllau 
lo  paj  U  ai-af  as  and  tor  i-fwd   noiw)',  i)  an 
indiclBblD  nftiita  *l  »nin>on  law.  aod  Uila 
ij  bt  law  In  mtaj  cam  o(  toch  pmsnaion. 
...  ....    poini,  a»  itanil  In  ihe  mai^nal 

-"      ■     Parkx'ii  -   - 


oUnti  (cBM  ot)  Otf  Bailtf,  J 


r/Stavnrl'i  caw,  AmAnin  Slim.  Attit.  ISM,  h  Bttni\on'n:am,  Old  Bcib:i/,Hi9t. 


m  ^  (be  Joffn  in  Uirb.  T.  1B14. 


Ot^Biil'ft. 
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licNuio*  warchoiifif ,  roarh-lioii.*v,  Ktable,  or  out-hoofirw  or  ia  uj 

inrloHTfl  viird*  or  garrirn,  or  arra  brkmpng  to  any  booar, 

,         with  Hii  iiitrnt  to  strul  aiiv   p^iiU  and  rhattrlm  cvrrjr  aiirh 

I  '''m  |N*rNon  shall  b«*  deeniH  arop;iir  ami  vafipibond  ^within  tlie  in- 
mil  and  iiM*aniii)(  of  tlir  inh  (m-o.  II.  r.  5.  And  in  MNnc  in- 
stanrtHt  an  art.  arrouipaniril  « ith  a  certain  intrnt«  has  bm 
inadra  rrloii\  h\  |iaiiirular  statute}*:  a.^  by  the  25th  Geow  IL 
i\  III.  s.  I.  the  hrTakinj;  or  rnirrin|;  by  foire  into  any  niinm 
ol'hlark  lead  irith  infemt  to  M«*al.  is  made  felony  paniahablr 
hy  impnsitnnieiit  and  Hhi|»|iiii.c*  nr  by  transportation.  And 
till*  4th  (ieo.  ill.  r.  ."iT.  s.  ii».  riia<t.<i,  that  if  any  person  alialL 
liy  da\  «ir  nifi;lii«  break  iiitu  t»r  enter  by  force  any  houae  or 
other  plare  iiieiUioiuMi  in  I  lie  art  vith  tHlmi  to  steal*  rut«  or 
deHtro\  Hhch  yum  belon^iiis;  t«i  a  lim^n  manufartor}*  or  the 
hMiniN,  \r.  he  Nhall  he  guilt}  nf  tr|oii\  without  benefit  of 
rler^jk. 

iMiiiH^*  \\  lieiv  nn  oflfentY  is  m»t  si^  at  mniuion  law.  but  wuide  nu 

nfftmr  h\  art  of  |iarli anient,  an  intlirtmeiit  will  lie  where  there 
is  a  genn-:il  imdiihitoi-}  <  lau^*  in  Mit  h  statute,  tlmogfa  tlirrr 
he  anri*wanl<«  a  partiinlar  |inniM(in  and  a  imrlirular  mncdy 
mi\rn.  v^-'  Km- it  is  a  « lear  and  (Mablisbed  principir  that 
wlirn  II  new  nRVni-e  is  <  ivati^t  h\  an  art  nf  parliament*  and  a 
|M'n.ili\  IS  aiini'xiM  tn  it  li\  a  st*|taraie  ami  Mib^antive  rlanse* 
ii  !•«  not  ni'i  rHH;ir>  t'nr  ilii>  |iims«*i  iitnr  To  Nue  for  the  penalty'* 
lint  he  iiia\  intinvd  on  t!ie  pfior  rla*i^\  on  the  (j^round  of  its 
liiinf;  a  luisilrnnMiior.  /■     Ami  wh«Ti"\f-r  a  «^tatate  ftrkUM  tbe 

I  '  (><i  I  dnin^  ol'  a  iliiiii;.  the  doiiij;  it  w  ill'iill\ .  ^altlnaij^  without  any 
I  ornipl  motive,  is  indirtahle.  m  ll'a«*tanite  niMa  an  art 
In  lir  dioM*  Nkiiliont  |iointinsc  ont  aii^  iniMli-  of  punishment*  an 
iinlii  InirnI  will  lie  hn*  disiilioini;  \\u  iii*iin«  linn  i>f  the  legis- 
fl.iliiii*.  (ir  \n<l  this  ni*Nlr  nt'  |ii^Hi*t^liii;  in  «*iirh  rai«r  is  not 
liikni  M\\ii\  li\  a  Milis«^|itcni  si.ifi:i.*  iMiiniinc;  oi«T  a  particular 
iiinilr  nl  iiiinisliini  111  tor  sKih  ilisohvMtii  ;i4'e.  ••  And  where  a 
III  III  nil  iiilil>i  II  liiMlirr  |H-ii.ili\  t*i  an  offVniv  itndiibitetl  by  the 
i  iiiniiinii  law,  till  ir  Is  iio  ilonlii  luit  tiiat  th«*  oifender  mav  still 
III     iniliiiiil.    II    till'    |)i^isci  lii.ir   !hink    fii.    at    the  common 

.    I        .     -.*- .1,  i.t,  I  li-'ii.   >4i.  i.«    K't   -.   K      -     >.  1   ^tufv-*.  512.  a.  Tkit 

/  I  .  .  I  I    III    i  i     •     M ,    1   r.  K.      I     I. '     .        .'"  L  f:  ''..:«!.'*{  L!:z.  ts  naw  rt* 

.1.  '     .  II    .  ,..  III.    I,.li         !■    I     I       -iMi'Il    ,       I'l  ■.         'l  »       "•  I     I  •.■■■     .     1      ',  .    .•       *^, 

i-i      •'•'      I y     '  ■      "■    1"  •  •  .     K.  \  :     s    .    «■       « .  4   T.  K.  4S7. 

I   '!■•    •! I  ii'-     I"        .  •  •!  Ii*  \  ■.  i*  ..  -.  ^  *i .   i;v»,  Sui  noc  if  thr 

I  I  I    ii  .1    '  ii.  ii  ./  .■ ■    .:.  J  t.      .      »  '.o  .-.-i  itf  n^rri*. ••  Miny 

f...  i  •'  •       ■  ■  I ■■!■.■* I  "■.  ■     ^   .-  ■•  »      ■•-       •  r  ■•-  -v^.i^xc  piirair 

...     I  ■              .  1  I  t  I.,      till  II  ]■  1  >  ■    ■  ■  I  II  I  I  >•!■        1  *<:>.'  t«  * «    iT     ~<Vl%^1    tlMt    SB 

•     / II    i|.|-<i  nil.  I  ,   \  .      '        !•  .     .  I  .-        '.      ^'    *C<^llm    i^f     mi    IB- 

■  ■ .  |i- 1  >  M  I-  iiiiiii   )  •■III  I..  iiii-  ,  i<-.  ■         *.          ,"'>.       Rr&  r.  RicbAfd^ 

»  I  .1.  II  » \  .u  •:   I  .  i: .  •■    "       /■      I  ■  -. 

■  •  ■     I .• ««■      11."  iiii  .■   1.    \    .  i*  \     .2^   -..  <^.  Rn  r.  BilnWi 

, ...   1 1. 1      i  ,i..i     ti  I  I  .Mt .-.  M<                 -:«:>*!,•  to  2  Hawk. 

;ii.   / I  It  ii  I"   I  .    I .  .*..     '    •.      \  •   .    i- -*:J'ly   «p«BkiDya 

I.  ,.    .  I    ii It,  i!„    {    '  I  I  .•:    K.  l«     ;%•  ^  ^■•.    '*    0'.tftrd   of  ilf 

•■    ■■   . I,  i.i    I  III- 1-    ■•  ii,-i-  .■    :     •  %  fw  If**    ■  on  s  Of  hx  n** 

■    '     I-.  I.I «...  /  III  III.   I  ,    «.  I  t      ■; ;    •       .1**  A'.  -i>:  }.  in  Caief 

■  ■'■■■■  I    lit  ■  I     K.    ,  ■,   •  I     1,    « 1 ' 
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law.  (p)  It  may  be  observed  also,  that  it  is  an  offence  at  common 
law  to  obstruct  tlie  execution  of  powers  granted  by  statute.  (9) 

But  where  the  statute  making  the  new  offence  is  not  pro-  when  01- 
hibitory,  but  only  inflicts  the  forfeiture  and  specifies  the  fences 
remedy,  an  indictment  will  not  lie,  (r)  The  true  rule  has  "^",ft*I^**^ 
been  laid  down  thus ;  that  where  the  offence  was  ]ninishable  not  inJir.  *" 
before  the  statute  prescribing  a  particular  method  of  punish-  t^t>*''* 
ing  it,  then  such  particular  remedy  is  cuimUaHve,  and  does 
not  take  away  the  former  i-emedy ;  but  where  the  statute  only 
enacts,  **  that  the  doing  any  act,  not  punishable  hefortn  shall 
for  tlie  future  be  punishable  in  such  and  such  a  particular 
manner,''  tliere  the  particular  method  prescribed  by  tlie  act 
must  be  specifically  pursued,  and  not  the  common  law  method 
of  indictment.  («)  "  The  mention  of  other  methods  *of  pro-  [*  67} 
reeding  impliedly  excludes  that  of  indictment,  {i)  Thus  it 
has  been  held,  \u)  and  seems  now  to  be  settled,  'w)  tliat  where 
a  statute  making  a  new  offence  not  pmhibiteil  by  the  common 
law  appoints  a  pai'ticular  manner  of  proceeding  against  tlie 
offender,  as  by  commitment  or  ai^tion  of  debt  or  information, 
without  mentioning  an  indictment,  no  indictment  can  bo 
maintained.  Accordingly  it  Wiis  held  not  to  be  an  indictablo 
offence  to  keep  an  alehouse  without  a  licence,  because  a  par- 
ticular punishment,  namely,  that  the  party  be  committed  by 
two  justices,  was  provided  by  the  statute,  {x)  And  an  indict^ 
ment  for  assaulting  and  beating  a  custom-house  officer  in  the 
execution  of  his  office  was  quashed,  because  the  statute  3  Car. 
I.  c.  3.  appointed  a  {larticular  mode  of  punishment  for  that 
offence.  (1/)  So  an  indictment  for  killing  a  hare  was  quashed, 
on  the  ground  that  it  was  not  indictable;  the  statute  5  Anne, 
r.  14.  having  api)ointcd  a  summar}'  mode  of  proceeding  before 
justices,  (x)  In  one  case,  whei*e  no  appropriation  of  the 
penalty,  nor  mode  of  i-ecovering  it,  was  jiointed  out  by  the 
statute,  the  (limrX  held  tliat  it  could  not  be  recovered  by  in- 
dictment; but  Mas  in  the  natui*e  of  a  debt  to  the  ci*own5  and 
suable  for  in  a  Coui*t  of  revenue  only,  (a) 

Amongst  other  decisions  as  to  cases  which  cannot  be  made  Cases  not 
the  subjtTt  of  indictment,  it  appeai*s  to  have  been  ruled  that  "»'iictabic. 
an  indictment  will  not  lie  for  setting  a  person  on  the  footway 


p  t  Hawk.  P.  C.  c.  So.  p.  4.  Rex  r.  Wigg, 
Lord  Rmym.  1163.  2  Salk.  460.  And  see  tho 
caMi  collected  in  Rex  r.  Dickinson,  1  Saund. 
135,  note  (4) 

9  Rex  Vm  Smith  and  others,  Dongl.  441. 
And  an  indictment  lor  such  ofleiice  need  not, 
and  ought  nut,  to  conclude  contra  /•rmam 
mUUuH. 

r  Rex  r.  Wright,  1  Burr.  543.  Rex  r.  Douse, 
1  Lord  Raym.  672. 

s  Bj  Lord  Mansfield,  in  Rex  r.  Robinson, 
t  Burr.  805.  Rex  r.  Boy  all,  2  Burr.  832. 
&e  also  Hartley  r.  Hooker,  Cowp.  524.  Rex 
r.  Balme,  Cowp.  650.  And  see  Faulknrr^i 
case.  I  Saund.  250.  r,  note  fX'i 


t  2  Hawk.  c.  25.  s.  4. 

u  Glass's  case.  3  Salk.  350. 

u  2  Hawk.  c.  25.  s.  4. 

X  Anon.  3  Salk.  25.  S.  P.  Wat&on\s  case, 
1  Salk.  45.  and  Rex  r.  Edwards,  3  Salk.  27. 
And  see  Faulknrr^s  case,  1  Saund.  248.  and 
Mr.  Serj.  Williains*s  note  (3.)  at  pa;e  250.  c. 

y  Anon.  2  Lord  Raym.  991.  3  Salk.  189.  Rex 
0.  Jnmes,  cit;-d  in  Rex  r.  Buck,  1  Stra.  679. 

s  Rex  r  Buck,  1  Str.i.679. 

a  Rex  r.  Malland,  2  Slra.  ft'28.  a  case 
upon  the  12th  Geo.  I.  c.  25.  which  imposes  a 
penalty  of  20«.  per  thousand  for  h'linin^  p!af-c 
brirks  and  stork  hrirk«»  to;ctb«-r. 
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in  ft  «tnt*t  iu  diMributr  hftndbilh  whrrrbT  the  Ibot-m-mj 

g?j1     impKl^  and  obHinirtnl :  ;fr;  nor  for  tlirowing  down  •skhH 

into  a  puhlir  wav.  by  mhirh  a  personal  injury  in  arcidratallj 

firr  asHim-d  :  (c\  iHir  Tor  artin|;.  not  being  qualifipd.  ah  a  jiistira 

orprarr:  d)  iHir  Tor  selling  Hhiirt  mra-surr:  f)  nor  for  rscliid- 

ing  ronimtiiirrs  by  inrlosing :  />  nor  fur  an  attrnpt  to  fle- 

fraiid.  if  iN-ith^r  h\  falst-  tokrns  or  mnspirary :  c)  nor  for 

6f*J      M-rrrting  aiHithrr:   A.  nor  for  bringing  a  •bastani  child  into 

a  parinli :  f  i   nfir  for  entrrtaiiiing  idle  and  \agrant  prrmivb  tn 

tbr  defendant's  bouse:  k)  nor  for  keeping  a  house  to  receive 

women  with  child,  and  deli\er  tlienu'l)     Ami  caNefl  erf*  noa- 

ftaxanct  and  parhcniar  ivronz  done  to  another  are  not  in 


6  Rex  r.  SeiMon,  I  Bun.  516.     But  it  wai 

}^\'\  Lr  Iy>:'.i  Kllrnboroutb  inai  erery  unau- 
inori>^l  ob«tiurtion  of  ■  hiKb«ay.  to  ibr  aii- 
liojanrc  of  the  kiiig'ft  tubjrrl*,  it  an  indicia - 
bit  offence  in  Rci  r.  Crot*,  3  Cainpb.  127. 
wherr  it  ua»  h^M  lo  br  an  intiictabl^  oflrncr 
for  ftaev  roaciiei  to  vtainl  pljiii(  for  paa- 
Mnerift  in  the  publir  ttifrli. 

c  Krx  r.  <h]1,  1  9tra    IMK 

d  CaMl<  *9  rasc,  Cro.  Jiic  f>43. 

«  Kex  r.  ()»bnrn,  3  Burr.  1697  :  but  felling 
hif false  inffuure  is  indictable.     Ibid, 
'/  Wiili>ii<^hbv*ft  ca^e,  Cm.  Kliz.  90. 

^  R<tx  I.  Channrll.  2  ^?tra.  *9:i.  Inrfict- 
meni  ui;ainit  u  millei  fni  taking  and  detain- 
inj  part  iif  the  corn  >ent  to  hini ;  and  Kex  r. 
Hryaii.  2  Stra.  B66.  Alton.  6  Mod.  MS.  Rrx 
r.  WheRtiy,  2  Burr.  1125.  Rex  r.  Wil.leis 
cited  -2  Hurt,  1128.  and  Rex  r.  Hay  net,  4 
M.  K  S.  i]4.  Thii  hbt  case  wat  an  indict- 
fneiit  it(;aiiist  a  millrr,  for  rerviving  good  bar- 
ley to  grtiid  at  hi>  mill,  and  delivering  a 
inixiiiie  iif  oat  and  barley  ineHl,  difieient 
from  the  pioduce  of  the  b.irley,  and  uhich 
wa*  musty  :ind  unwholrMiinc.  Chi  the  part 
of  the  pro«ecution,  a  note  in  1  M^wK.  I'.  C.r. 
71.  s.  I.  rcferrinK  tn  I  Se»i.  C'a.  217.  wa.i 
rited,  whcru  it  i-  laiil  dnwn,  **  thai  rhaiiKiniC 
corn  bv  a  miller,  and  rrtiirtiiii!:  bad  cnu  in- 
ftead  of  it,  it  punishable  by  iiiilirTinf  nt ;  for, 
beiiii;  in  the  way  of  trade,  it  is  dcemod  un 
offence  :it;iiitist  the  public  ;**  but  ii  was  held, 
that  tliv  iiulictinciit  would  nut  lie.  Lonl  Ll- 
lenboroiirli.  in  giving  judi^nicnt,  said,  that  if 
the  alW-s^atirin  had  lM*en  that  the  ir.iller  deli- 
vered the  mixture  h^  nn  article  for  the  food  of 
man,  it  mi^ht  po«isib!y  have  sustained  the  in- 
dirtment,  but  that  he  rould  not  «ay  that  ir^ 
I'^int;  musty  au'l  iinwliole«i>nie  necessarily  nn>.i 
ex  vi  teiiniiii  tnip«jrted  that  it  was  for  tna 
food  of  man;  and  it  wab  not  «tated  that  it. 
WBs  to  be  used  for  the  su«-tcn!ation  of  man, 
but  only  that  it  was  a  inixti.irc  ot  oat  and 
barley  meal.  His  Lordship  thru  iiiocoeils : 
''as  to  the  cilier  point,  that  thi<  is  not  nn  in- 
dictable oftViirc,  iMjcau^e  it  r^'opi  ct>  n  muter 
transacted  in  the  course  of  tn'!-.  a»'  1  wiieri^ 
no  tokens  were  exhibited  by  v.  I  ii  ii  lur  iar!v 
acquired  any  greater  dc^roij  of  i:p<iit,  if  ilie 
'■**-i'  h  id  lirtfp  thil  »lii»  miMi."-  •.vafc<»urpr  of  » 


soke-mill,  lo  which  the  iiilHibil«BU  of  Iht 
tirinAi^e  were  bound  to  retort,  in  oiilei  lo  a^l 
their  corn  ground,  and  that  the  millrr,  obo^ 
ing  the  confidence  of  this  hit  fituntioo,  had 
made  it  a  colour  for  practising  a  fraud|  ihit 
inicht  have  pre««ntcd  a  different  Mpcct;  bat 
a»  it  nou  I*,  It  teems  to  be  no  more  thAB  tfat 
case  i»f  a  coininon  tradesman,  who  if  guilty 
of  a  Ir.iud  iu  a  niatirr  of  trade  or  ilcalin^ 
»ii<-h  as  i«  adreiied  lo  in  Rri  *.  Wheatlcr. 
and  tlie  otlirr  cases  ■•  not  being  iodictJihlt. 
And  see  aln*  Rex  r.  Bower,  Com-|i.  StS,  ai  !• 
the  puint  that  for  an  impowlioB,  which  & 
man's  ouu  pnidence  ought  to  jpiaitl  hia 
against  an  indirtinent,  dues  not  iC,  but  he  it 
left  to  hisciiil  remedy.  But  in  Rear.  DiBoa^ 
4  Canipb.  IS.  it  was  held,  ibat  a  baker  who 
selN  bread  ronLiiniui;  alum,  in  a  shape  which 
rendrrs  ii  mixiou:.,  i>  guilty  of  an  ladteiablo 
offence,  if  he  ordered  thi'  alum  lo  be  iuferodiic* 
ed  into  the  bread,  iililiuuch  he  gave  rilractioiu 
for  mixin:  it  tip  in  a  manner  which  would 
ha\e  rend€i<*<!  il  inirmlcM^. 

A  Rrx  I.  (  iiaiiiidlrr.  "2  Lord  Raym.  19SI: 
un  ir.dicinieni  fur  oci'iriin^  A.,  who  was  wllh 
chilH  liy  ihe'lotpnc'.iipi,  tn  hinder  berevidcBce^ 
and  to  eliirlf  xtx*'  txrrution  of  the  law  for  tha 
Clinic  afn>r«.iiil. 

t  ili'X  r.  ^^'ar^e,  1  Sira.  <j4t,  it  appearilf 
that  the  fiaririi  coidd  nut  lie  burthenedf  the 
chiM  brin;:  l-orii  fnit  ni  it.  Rut  see  a  prece- 
ilrnt  of  an  indiciiiii>nt  lor  a  luistlemeanor  at 
com  I  nun  law,  in  loit^itii;  a^i  inmate,  who  was 
delivert.Mi  of  a  bastard  chili,  whirh  baraoM 
chargeable  to  th-  iiberly.  '2  Chiu  Criin.  Law, 
7<)0.  And  !«pe  nlM>  /./'.  |V.*9.  and  4  Wentw. 
3.i3.  Cro.  Cirr.  (  mr.p.  (Tih  ri\.)  Ci48,  prece- 
dents of  iiviictinpiit!-  ftir  ini>»ileineanors  at 
comninn  law,  in  hiitiLi'i^  »iirh  prr^on*  iolo 
parisiies  in  wliicii  irnyiriid  no  rettlementl, 
and  in  whirh  t'iry  >f»iir'ly  di'^-l,  u'lnreby  the 
p:iii-hinnci?  nt>«i*  }iiii  lo  •'Np--ncr.  In  a  late 
ra»r  ir  is  sTatpil  *<*  1  a\i*  tin  ii  l>idil,  thai  no 
indiL-Miftit  will  iic  iif^pt*.-  uriii;^  ilir  marriage 
of  :t  fnnal"  poitpcr  x.iiii  a  KtlMuirii'g  man  of 
nnnther  p-iriM'..  ^^  l:(i  ifi  not  actually  charge- 
ahii'.     hv\  1.   Tenni-r  an-!  Another.     1 

/.  R*  X  F-.  I.apilfv.  1  Lord  Ravm.  790. 
;  \\-\  ,.  Macdnna'd,  3  Burr.'l646. 
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general  the  subject  of  indictment :  but  it  was  the  opinion  of  a 
very  ablt^  judge,  that  circumstances  may  exist  of  mere  rum- 
feaxance  towards  a  child  of  tender  years  'such  as  the  neglect 
or  refusal  of  a  master  to  provide  sufficient  food  and  suste- 
nance for  such  a  child,  being  his  servant  and  under  his  do- 
minion and  controul,)  which  may  amount  to  an  indictable 
offence,  (m) 

It  has  been  held,  that  where  a  mayor  of  a  city,  being  a 
justice,  made  an  order  that  a  company  in  the  city  should 
admit  one  to  be  a  freeman  of  that  corporation,  and  the  mas- 
ter *of  the  company  being  served  with  the  oi*der,  refused  to  [*  701 
obey  it,  such  refusal  was  not  the  subject  of  indictment,  (n) 
And  an  indictment  will  not  lie  for  not  curing  a  person  of  a 
disease  according  to  promise,  for  it  is  not  a  public  offence, 
and  no  more  in  effect  than  a  ground  for  an  action  on  the 
case,  (o)  To  keep  an  open  shop  in  a  city,  not  being  free  of 
the  city,  contrary  to  the  immemorial  custom  tlicre,  has  been 
held  not  to  be  indictable,  (p)    • 

With  regard  to  tretqiasses,  it  has  been  held  that  a  mere  act 
•f  trespass  isuch  as  entering  a  yard  and  digging  the  gi-ound, 
and  erecting  a  slied  or  cutting  a  stable,)  committed  by  one 
person,  unaccompanied  by  any  ciiTumstances  censtituting  a 
Breach  of  tlie  peace,  is  not  indictable ;  and  the  Court  quashed 
such  indictment  on  motion,  (q)  And  an  indictment  against 
one  person  for  pulling  off  the  thatch  of  a  man's  house,  who 
was  in  the  peaceable  possession  of  it,  was  also  quashed  on 
iBotion.  (r)  But  where  the  indictment  stated  the  entering  a 
dwelling-house,  and  vi  et  armis  and  with  strong  hand  turning 
out  the  prosecutor,  the  Court  refused  to  quasli  it.  (s)  And  an 
indictment  will  lie  for  taking  g^oods  forcibly,  if  such  taking 
be  proved  to  be  a  breach  of  the  peace :  {t)  and  tliough  such 
goods  are  the  prosecutor's  own  property,  yet,  if  he  take  them 
ui  that  manner,  he  will  be  guilty,  (u) 

m  Ridley's  case,  2  Campb.  650.  an  indictable  offence  to  exercise  trade  in  a 

n  Rex  t.  Atkinson,  3  Salk.  188.  borough  contrary   to  the  bye-laws  of  thart 

o  Rex  0.  Bradford,  1  Lord  Raym.  366.    3  borough.    Rex  v.  Sharpless,  4  T.  R.  777. 

Salk.  189.    In  an  anon,  case,  2  Salk.  522,  it         q  Rex  r.  Storr,  3  Burr.  1699. 

appears  to  have  been  held,  that  if  a  pawn-         r  Rex  r.  Atkins,  3  Burr.  1706. 

broker  refuses,  upon  tender  of  the  money,  to         s  Rex  r.  Storr,  3  Burr.  1699. 

deliver  Uie  goods  pledged,  he  may  be  indicted.         /  Anon.  3  Snik.  187. 

But  Rex  r.  Jones,  1  Salk.  379.  is  contra.  it  IHd, 

p  Res  V.  George,  3  Salk.  188.    Nor  is  jc 
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CHAPITER  THE  FIRST. 

Of  CimnterJeiVin^  or  imjHiirin^   Cnin, — Of  ImiBorliug  inio  Ik 
fCinxdtnn  rounierfeil   or  li/^hi  Mmiy^^-^ina  tjf 
et^untnfeii  .Vimrjf.  (I) 
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Of  VrawU  relating  to  Bullion^  andofcounteffdHng  IMlimu  (8) 


[*  99]  •CHAl^FER  THE  THIRD. 

Of  the  making,  mendings  or  having  in  po$»estiam  mmg  Jk- 

strumentsfor  Coining,  (3) 

mindln ','         '^  "^  sfatutc  8  and  9  Wm.  III.  c.  SG.  s.  1.  cnactis  that « w 
ol  l!.iv"a'g     smith,  engraver,  founder  or  other  person  or  peraona  what- 

(1)  The  ft«itute9  contained  in  tlii^i  chapter  ivhich  make  the  comitar- 
foitin^  <tf  coin  hij^h  treason  in  En^hnitl,  an?  not  in  force  in  thii  comitiT. 
\nii  H»  the  countfirlcitin;;;  of  coin  is  tlie  ftiihject  of  IcKislative  renlatioD  la 
the  several  states,  and  hy  the*  act^  iti'  (^ongren^,  a  reference  to  the  statatai 
in  each  State,  and  of  the  United  Statrs  must  neceMarilj  he  resorted  to  fiar  a 
knowledge  of  tlii*  offence.  It  is  therefore  deemed  unneceatarjr  to  re|Mi^ 
lish  this  chapter.  See  the  statutes  of  the  United  States,  and  of  the  Mf  ani 
States  title  "'  coin.***  Sec  post,  chapter  4th.  of  this  book,  where  the  itatatei 
of  the  United  States  and  of  several  States  are  referred  to. 

(1!)  There  is  no   statute  in  any  one  of  the  United  States  for  the 
jshmont  of  *-  frauds  relating  to  bullion.*'     All  frauds  of  this  nature,  i 


therefore,  be  prosecuted  and  punished  at  common  law,  or  upon  auch  par- 
ticular statutes  relative  to  cheats  and  false  pretences,  as  may  eitend  to  each 
particular  case.  An  act  of  Cons^ress  relative  to  the  deposit  in  the  miat  of 
gu  d  or  <:ilver  bullion  was  passed  April  111,  18()0,  for  which  see  lager. 
Digest,  117. 

(:\)  Umtkp  Status. — Congres?  have  power  to  coin  money ;  regulate  the 
vuiuc  tlionrof:  and  of  foreign  coin;  and  to  provide  for  the  punishment  of 
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soever  (other  than  and  except  the  pei*sons  employed,  or  to  ".^  posses- 
he  employed  in  or  for  his  Majesty's  mint  or  mints  in  the  ^'^°'V^    .  ^ 
tower  of  Loudon  or  elsewhere,  and  for  the  use  and  service  strunuMji",' 
of  the  said  mints  only,  or  persons  lawfully   authorised  by  *^'s'»  «»*»^'^- 
the  ionis  commissioners  of  the  treasury,  or  lord  high  ti-ea-  ^""' 


counterfeiting^  the  lecarities  and  current  coin  of  the  United  States.     Con- 
stitution of  United  States,  Art.  1,5  8. 

By  an  act  of  congress  of  April  2d,  1792,  a  mint  is  established  and  the 
coins  of  the  United  States  regulated.  Inger.  Digest,  108,  where  there  is  an 
analysis  of  this  statute.  For  the  act  of  the  United  States,  of  the  8th,  of 
March  1792,  providing  for  a  ^^  copper  coinage,  see  inger.  Digest,  114. 
For  the  act  of  Congress  of  Feb.  9tb,  1793,  regulating  foreign  coins,  and  for 
other  purposes,  see  Inger.  Digest,  p.  115.  An  act  in  alleration  of  the  act 
establishing  a  mint,  and  regulating  the  coins  of  the  United  States.  Ibid.  An 
act  supplementary  to  the  act  entitled  ^^  An  act  establishing  a  mint,  and  regu- 
lating the  coins  of  the  United  States,  Inger.  Digest,  116.  For  several  other 
acts  of  congress  concerning  the  mint,  and  regulating  the  currency  of  foreign 
coins,  see  Inger.  Digei^t,  pp.  118,  119  and  120. 

New  Hampshire. — By  the  2l8t  section  of"  An  act  for  the  punishment  of 
certain  crimes,^'  it  is  enacted  "  that  if  any  person  shall  cast,  stump,  engrave, 
form,  make  or  mend,  or  shall  begin  to  cast,  stamp,  engrave,  form,  make  or 
mend,  or  shall  knowingly  have  in  his  possession  or  custody  any  mould,  pat- 
tern, dye,  puncheon,  press,  or  other  tool,  or  instrument  whatever,  devised 
adapted  or  designed,  for  the  forging  or  making  of  any  false  and  counterfeit 
coin.  Id  imitation  aod  similitude  of  any  gold  or  silver  coin,  current  withiu 
this  State,  by  Uw  or  usage,  with  intent  to  use  and  employ  the  same,  or  to 
*  cause  or  permit  the  same  to  be  used,  or  employed  in  forging  or  making  any 
such  false  and  counterfeit  money  as  aforesaid,  such  person  shall  be  punished 
by  Solitary  imprisonment  not  exceeding  two  months,  and  by  conliuement  to 
hard  labour  for  not  less  than  one,  nor  more  than  three  years.'^  Laws  of 
New  Hampshire,  321,  2.     Edition  of  1815. 

Mainr. —  The  statute  of  Massachusetts,  upon  the  subject  of  coining,  and 
making,  mending,  and  having  in  possession  instrurocnts  lor  coining,  has  been 
adopted  and  re-enacted.    See  Laws  of  Maine,  vol.  1.  p.  76. 

Massachusetts.— By  the  eighth  section  of  the  statute  ^^  against  forgery  and 
counterfeiting,^'  the  offence  of  making  or  mcmiing  any  tool,  to  be  used  in 
cotmterfeiting,  or  having  and  possessing  the  same  with  that  intent,  is  des- 
cribed in  the  same  language  as  in  the  above  quoted  statute  of  P^ew  Hamp- 
shire, so  that  the  provisions  of  the  statutes  of  Maine.  New  Hampshire  and 
Massachusetts,  creating  this  offence,  are  precisely  the  same,     l^ditor. 

By  the  statute  of  Massachusetts  the  punishment  is  solitary  imprisonment 
not  exceeding  three  months,  and  by  confinement  to  hard  labour  not  exceed^ 
ing  three  years,  or  by  a  fine  not  exceeding  five  hundred  dollars,  and  hy  im- 
prisonment in  the  common  goal  not  exceeding  one  year.  Statute  ioOl^ 
ch.  120. 

VERMoirr. — By  the  act  for  the  punishment  of  certain  capital,  and  othep 
high  crimes  and  misdemeanors,  passed  March  9lh,  1797,  section  30,  it  ir 
provided  that  if  any  person  shall  make  or  mend,  or  have  in  his  possession 
any  die  or  stamp,  or  any  other  instrument  or  tool ;  or  shall  buy  or  sell  any 
•Mich  die,  stamp  or  other  instrument  or  tool  for  the  purpose  of  forging  or 
counterfeiting  any  of  the  coins  aforesaid,  (that  is  coins  that  shall  be  made 

VOL.  I.  8 
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wrrr  uT  Kngbmd  for  the  timr  Mag)  («)  akaU  kwrniprtl 
iiuii^  or  MTM,  or  begin  to  promd  to  make  or  awdp  or  ai- 
MMt  in  the  making  or  mending  of  aaj'  paadkcoat 
^tiduim,  matrix^  ifamp,  liff*  paiienu  ar  amaU  of  i 
mm*  Hiivrn  or  other  metal  or  aietala.  or  of  mad  ar 
fcMimifni*  earth  or  NantI,  or  ot  aay  other  matenab  whataa- 
e\t^r*  in  <»r  upon  which  tliere  Hhall  be*  or  be  nmife  or  Ibh 
prfMhTil,  iir  Hhifh  will  make  or  imprew  the  ftgaret  ataaipb 
n-nrniblamr,  or  Hiniilitufle  of  both  or  either  of  the  aidaa  or 
SiAtM  of  afiy  i^ild  or  nilvrr  niin  current  within  tiiia  king- 
■loui ;  N#ir  Nhiftll  knoHiiigly  malrf  ar  mead*  or  begin  p^  ""^ 
[*  I<XI]  <4vd  Ut  makr  or  mend,  or  aiwiiit  in  tlie  •auJung  or 


a   Uv,^%\u:  -til   Oy   nil   fh»    j'tftK"'*   M*ioitl      who  hiiH  rcinrirtpH   OM  vpMl  ibit  lUtute  ■! 
lit..       ••fiii,    li  >\  .  Ml.  Omt   II  ffjiirhf  In  \t^      Ynik  upon  ■!!  inHkctmcnt  vklcll  ImmI  BMHrii 


•••«iit<'.i   *i.   ta^ttiiiirul 'HI  lh»i  •iiiiiitr  lli4l  nii    avrintrnt  ;   aiiH    (or    Ihit   rMWMI   It   «A> 

ti.>  1    ••;   i^.i    ikjI  iif.^i..^*'!  Ill   iiir  n.iMi,  iir  hitlitrn  hart,  mul  that  the  priioiMr  cmmM  ^  ^ 

•.••i.'.i.M     •■;  ii.i   fif«i-<i»i,  4i.   I   K«M.  I'.  ifK<1  aKBin  ;  wh'irh  was  ikmr  at  tht  Lntt  Ai- 

^     •  .  4    •    r^.  kili*r«  It  -•  •«alr.1  il.ul  Ilir  i|iiri.  lirrf,  1702,  hcforr  pD«i«,  J,  wliao  ihi  fr'NO- 

i*<^i    »•«•  .tH,!!!;  u(f«fr    Ml.  Jiitiiir  'I'uilfiii,  urr  \va«  ttit aimed  and  nacuted* 

«  jiti  i«r  ht  ili«^  liiMra  III  Vermont,  or  of  (he  Ignited  States^  he  i^hall  be  poaiib- 
"2  i#f  »»i.i).|i:ti/  iioi  I'kf  I'filliif^  one*  huiiilrfd  Mrlpes  nor  leMthaa  thifty  alae; 
«i»)  u.my  «/t  tiiii«i:iiiii  iii  i.(;iii(|  iii  flic  pillory,  Rot  Ig88  tlMn  one  hoar  la  each 
<«;    \'t9  iliiff'itii>>   »iiri:i'Mivc:ly,  nnd   Ih;  rommilied  to  aoT  jail  or  hoaw  oT 


— ••»  'HH  !•■:  iiic  iiiiijr  oi  every  lusiici;  oi   idv  priitc    wituin  \m 

•*i/i  iviTy  •tnmp,  dje,  and  every  other  tool  or  Imtniments  which 

lifMl  krpt  for  the  purpose  of  coiinterreitin^  a!«  aforemiid  ;  and  to  caiae  to  be 
t'«ki-ii  into  custody  the  person  or  persons  with  whom  voch  stanftp,  dlje,  or 
olhiT  in«*tniiDenl  or  tool  shall  he  found,  and  to  bind  o?er  «nch  perMm  w  ptr- 
•oiiH  to  the  ncil  supreme  court  in  the  same  county ;  which  tnola  the  joilice 
i*  required  to  deliver  over  to  the  next  supreme  Court  with  a  atataaMat  «f 
the  circurasunce*  rf>latltig  thereto.  By  section  55,  of  the  same  alatate  It 
in  nn  )o  the  dutv  of  every  sberiK  high  bailiff;  constable  and  grand  jarar,  to 
■cize  on  hII  such  tools  or  instmments  as  they  may  find  which  were  maie 
">»  -opt  tor  the  purposes  aforesaid,  and  the  same  immediately  convey  to 
t'ouio  proper  authority,  and  then  give  information  of  the  place  in  wMch, 
i"»tl  (he  person  from  whom  such  tools  were  talien  ;  and  every  such  officer  is 
r**<p»red  to  give  information  to  some  justice  of  the  peace  of  any  place.  In 
which  he  may  have  reasonable  cause  to  suspect  any  such  tools  or  inatra- 
nienis  arc  concealed.  And  such  justice  is  authorized  to  i«suc  his  warrant, 
either  from  his  own  knowlcdije,  or  on  the  information  of  the  offkera  afore- 
said to  search  such  suspected  place*,  and  to  hrinjr  before  him  the  tools  and 
porMons   to   be  examined  concerning  the  same.     Laws  of  \ermoiit,  ¥o1.  1. 

P-.H,  6,  7.  . 

KiMKKv.— The  punishment  for  mal&ing  or  mending  instruments  for  coaa- 
tertVitini,'  I  he  current  coin,  in  concealing,  or  having  in  possession  such  In- 
struments, is  imprisonment  In  the  jail  and  penitentiary,  not  less  than  one 
>o.ir,  nor  more  than  ten  years,  such  instruments  to  be  seized  and  destroyed 
*'n\vs  of  Kentucky,  vol.  2*  p.  220- 


CBAP>  III.] 


Coining  Jtistrununti. 


,  liu;,  of  any  edger  or  edging  tool,  inttrnmtnt  or  engine,  not 
I  Of  cmiimun  us*"  in  an)'  traile,  but  contrived  for  marking  (A) 
j'Of  11101117  i^""<'  ^*^  rilgcR  with  letlrrH,  enmiings,  nr  otli«r 
I  marks  »r  flgurcs  rcwiiihling  tliouc  uii  tltv  i-ilgCH  uf  muncy 
'  ooiiimI  ill  his  Mj^jcsIj's  mini,  nor  any  ]>res$  Jirr  annagt,  nor 
I  Any  cutting  engine  for  rutting  roumi  blanks  hy  t«m>  of  a 
[  Kivw  out  of  Hiittcd  bars  of  gold,  silver,  or  other  nirtal ; 
(ihall  knowingly  bny  or  ulU  hide  or  conctal,  or  without 
[lawful  authority  or  Kulfifii-nt  cxtniHt-  for  that  |iuii>08e  know- 
I  Ingty  hare  in  his,  her,  or  their  haiuies,  custody  or  posseasiont 
I  any  snch  pundieon.  amnter'puncluon,  matrix,  stamp,  dye, 
[  tiller,  cvlting  engine,  or  other  fvol  trr  imstrument  before  men- 
I  tioved."  And  rvcry  such  offl-ndt'r  luui  oneiidei-x,  tncir  nmn- 
I  jaellors  pmniivi-s,  aidti-s  and  alicttoiit,  aliall  he  guilty  of  high 
n'tn^aMti).  and  being  thereof  ronvii'trct  or  attainted  alia) I  Buffer 
P4eatJi,  OH  in  rase  of  high  treiu^on. 

The  wiK^'ond  mt-tion  of  th«   same  Ktatute   rreatrs   another  *^°""^i."B 
l-Qfleiiic,  and  enarb.  "tliat  if  any  jM-rson  shall,  without  law-  ii|„,.  .„ 
■  fill  iiutliority  for  that  |nir{)(iHe,  wittingly  or  knowingly  cm-  iiunchenn, 
T  Vey,  or  iiHuist  in  tin-  ron^i^ying  mil  of  his  Majtsly'x  mint  in  Jf^—'^ 
fbe  tnwi^r  of  Ijondon.  or  out  of  any  other  of  his  Majesty's 
lint«,   any  puncheon,    cimnlcr-pnnchenn,  nuitric,  dye,  stamp, 
]gcr,  cutting  engine,  pre»»,  or  oilier    ftnA,   engine,  or  inttrv- 
enl,  uRed  for  or  about  tJip  coining  of  monieH,  there,  or  any 
icfiil    part  of  Hurli  tooN  or  luHtruinents."    snrh   offenden*,  .*"'*J? 
rtwir  rounsellors,  jmuiirers,  aiders  or  aheltoi-s,  aa   also  all  i^  ih 
and  every  perwHi  mid  iM'rsons  knowingly  ii^^-etving.  hiding,  ■•'«•• 
or   ninceHlihg  the  «anic,  shall  he    adjudged   guilty  of  high  ^n'!'"* 
treason,  and  being  ronvtcted  or  attaintc^u  theiTof,  nh&Il  suf- 
fer cleatli.  an  in  rase  of  high  trraMon. 

*Thii(  statute  was  only  trmgiorary,  hut  iifterwartls  made  f*   1011  1 
pcriH<t<ial  hy  7  Anu.  r.  35.  s,  l.  and  by  the  second  section  prowrcu-     J 
of  IliRt  statute  the  prosecution  of  Hurh  as  offend  by  making  i|a«  v,\ib 
i)r  meniling,  or  beginning  or  pnnveding  to  make   or  mend  »'''"""'•'>•' J 
any  mining  to<d,  or  instiniment  therein  prohihited,  may  bo 
commenrpd  within  nx  months  after  such  olfVnre  comniitt<Hl. 
The  nci  of  W.  III.  provided  that  no  prosecution  should  bo 
madr  for  any  offence  againxt  that  art,  unless  surh  pntsecu- 
lion  should  hr  rninmciiced  within  thiTe  months  (c)  after  such 
offence  romuiitted. 

Heveral  ]ioint.i  have  ai-isen  viA  to  the  tools  or  instjiiments 
which  are  to  hr  cousidei-cd  as  within  the  nords  of  the  statute 
8  fc  9  W.  III. 

In  one  case  the  prisoner  was  indirted  for  having  in  kii 
atetody  a  press  for  coinage  williout  any  lawful  authority,  &c. 


B  A  Tb«  word  i«  "  nottUft"  in  Ihe  t 
.  copy  of  ih«  •iRtulcs,  Biiil  Mr. 
9,11]  lh«  H  o«t  (I  Ei«t.  P.  C.  r 
L  16T)  addii-E  111  (he  mmrgin  "  qme 
^-,1  i»  Ihr   ,niBlc1  ««..»«  fo.  mart 


t  oettro  BdUlon  at  llic  ilaiutei,  by  Pid 
g,  the  word  li  markinii,  ■•  In  Ihf  Irii. 
r  Vide  WilUc*'.  out.  ante,  p<  IS,  imu  fl 
id  pM  IW.  »»l>  C). 
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Ilavin!; 

«>l  a   nre»s 
for  *uiri~ 
•'-'*,  nr  a 
rtii  Ui'tU  u 
within  R  6z 
'.♦  W.  III. 

r.  2C, 


One  or  the  qaesttons  raiseil  wwi,  whether  a  prrm  for  coinacr 
wan  one  of  the  tiM>Is  or  instruments  within  tJiat  claunr  of  ttr 
art  on  which  the  indirtnient  wits  rounded :  and  a  miyority  of 
the  judees  held  that  it  was.  {d)  In  another  rase  the  primmer 
M  iiN  innicted  for  Itavinj^  in  his  aislodjf  and  possfsnoiit  without 
any  lawful  or  suffirient  excuse,  one  nuntid  made  of  lead,  on 
\viiirh  was  made  and  impressed  the  figure,  stamp,  rcflemblance, 
and  similitude  of  one  of  the  sidrs  or  flats  of  a  flhilling,  via. 
thr  liead  side  of  a  shilling :  and  the  prisoner  being  convicted^ 
it  was  submitted  to  the  judges,  whether  the  mould  found  in 
the  prisoner's  rustcHlv  was  roniprised  under  the  general 
wonls  -olher  tool  or  instrument  hrfare  mentioned^  ao  an  to 
make  the  unlawful  rustiNl}  of  it  high  tn^asim ;  and  also  whe- 
tlier,  if  it  \>en*  so  ronipris«*d,  it  should  not  have  been  laid 

\*  102J  *in  the  indictment  to  In*  a  tmU  or  inslrumrnt  in  the  words  of 
the  act.  And  the  judges  weir  uiiaiiimously  of  opinion,  that 
this  mould  wsu«  a  tcHil  or  itistnmient  mentioned  in  the  former 
part  of  the  statute,  and  theirfon*  (imipristMl  under  tiiese  ge- 
neral wonls :  and  that  as  a  mould  is  e\pn*ssly  mentioned  by 
name  in  the  first  clause  of  the  act,  whi(*li  resiiects  the  makiag 
or  mending,  it  uocmI  not  be  aveired  to  be  a  tool  (NT  Inslni- 
nieiit  so  mentioiuMl.  (r) 

A  case  has  also  been  decided  as  to  ichat  shall  be  ennsidered 
a  punchetm  within  the  meaning  ol'  this  statute.  The  prisoner 
was  indicted  for  having  in  his  custmly  and  powieHsion  apon- 
clieon  made  of  iron  and  st(*el  in  and  upim  which  was  made 

"hrsta"^  ^^  ^"^  impressed  the  figure,  ivst*mblance«  and  similitude  of  fbn 

luto.  head  side  of  a  shilling  without  any  lawful  authority,  fcc.  It 
w:is  fully  pmved  that  several  puncheons  were  found  in  the 
prisuiier*s  lodgings,  together  with  a  fpiantity  of  counterfeit 
money,  and  that  he  had  them  knowingly  for  the  purposes  of 
coining ;  hut  the  opinion  of  the  judges  was  taken  as  to  the 

[  *103]  *i)oint,  whether  the  inincluHin  in  question  was  or  w&siiota 


WiiHt  ^:l.lll 

■icrcil  a 
]tunchcon 
ivitltin  tlir 


d  Bt  llV  ru***.  Font.  -1:10.  In  \\u-*  csis*'  ttiu 
su(T-.Tiii"  thv  i]«.ftMulniit  in  hv  r'nii\irtc«!  of  iii^li 
trras.ni7  snl-ic'l  to  llic  opiniua  r»l  llii-  jn-I^i  s 
ii:-irii.l  (it  >lirectiiig  a  special  vcnlict,  wlnili 
c>ii.:tit  to  havr  bceii  dour,  wai  nincli  cciisiiiPil 
union^fct  ihe  judges  and  also  by  I^rd  Hard- 
wickc,  wltcii  the  defendant's  pardun  came  Cu 
the  great  bcal. 

«  Lcnuard's  case,  1  Leach  90.  I  Eaft.  P. 
r.  c.  4.  s.  17.  p.  170.  Another  point  wa»  al- 
t^rvvards  rabsd  in  thii  ca«.e  upc»n  t\\v  l.trni  of 
the  indicln»cnl.  The  Joulit  wa>,  wh«  ihf  r  the 
mouM,  which  wai  lound  in  ine  pri-,f»n»i'» 
cust.viv,  it  having  only  the  rcM-niblann-  oi  a 
shilling  inrcrted,  viz.  thp  convi-x  part*:  ot  thr 
Miilling  I^pini;  concave  in  tht  m«iuM,  and  nre 
ifr»i\  till*  ht-ad  or  profile  bciiij;  lunird  U\c 
onrrarv  way  nfthe  coin,  a. id  all  thr  U'iu*r& 
-f  Tiie  i'nscfi'pliun  revrrted.  was  not  pioppily 
1.1  ir.'ru!  itiii  f.uicu  ViiiUd  make  and  wfnen 


ilic  ri's4>rirrd.incp,  itan'p,  Jc**.  raihrr  than  Ui 
ii]<tiiiiiiciii  on  which  tii«-  raine  ircrr  mtadt  €nd 
imjnesuiU  as  Itiii!  in  thi»  iiidii'tuiont,  Ihe  tta* 
tiiii>  ^o^lllil1^  !•>  di'^tiii;ul>h  In^tTri^cn  nich  n 
Ki7/  tiUiUf  a/id  unf press  the  »iinilitud^  ice.  u 
thr  matrix,  die,  ami  mould ;  mnd  such  on 
which  the  ^ame  is  wutde  atui  impressed^  at  A 
puiichrun,  rounter-pmirheon,  or  paltera.  Bm 
a  great  majoriiy  oiT  ilie  judge*  ware  of  opn 
niou  that  this  evidence  suibciently  inainiaiBcd 
tlie  iniirtini'nt ;  iH'raiiM*  the  stamp  of  dwcvr- 
riMit  I  will  WAS  I'fitaiidy  impri'i^sed  on  Uw 
iMouM  iu  order  to  lorni  the  ra\itic«  iheraoT. 
Thi'^  aqirrJ,  however,  that  the  iiiHictnwnt 
would  hi\f  beoii  nuiip  accurate  had  ii  rhar^* 
cd  i!i  tt  •*  ht>  h:i(i  ill  his  riistn.ly  a  niould  Ihat 
VQutd  mak*  and  impress  llie  friinililuda,  &c.^ 
and  ill  t'lisi  upiiniiii  Minir,  who  uihi*r«i»e 
duul;u-J|  ac■iuiu^cei. 


Kkap.  III.]  Coining  InstaivneiUs.  ^vB 

Kwnclieon   wittiin  t)ie   iiiciiiiing  of  tlic   legislature,   upnn  tli«  fl 

RUIowiiig  pvitliMicc  nf  the;  cngravtr  (if  tlit-  mint.  H 

W-;  The  punclicotu  found  in  tlii:  priKotitT's  ciislixly  w^rt^  cum-  ^M 

^nlt'tp  utiil  liurtloncd  rfnAy  Tor  uhc  ;  liut  it  Vf»a  im[fO!<)<ilil(r  to  ^^^^H 
Bky  lligt  tlio  NhiUings  whirli  were  fouml  nerc  at-tunllj'  inade^i^^^^l 
nritli  these  puncliettns,  the  impitKHioiiii  lii-iiig  t'lo  liunt  ttt  he'^^^^H 
R'teiu'tl}'  cuiti[miT<l  I  liiit  Tlit^y  hiul  the  appenrHiice  of  haling  be«t<  ^^^^H 
■aRtlo  with  them.  That  the  maimer  ul'  making  thexc  niinchcnns>  ^^^^| 
Us  as  fnllows :  a  truv  shilling  is  cnt  kwhv  Id  the  outlini'  or  tlici'  ^^^^H 
nead ;  that  oitUinc  is  fixH  on  n  pi^ce  of  steel,  wliirli  is  liieil  »r  -^^^^| 
VcDt  rliMe  tn  tlic  outline;  and  this  makes  the  pimrlu'im:  that  ^^^^B 
■ftp  puncheon  makes  the  die.  which  is  the  rount('i--puiirltron:  V 

■fliat  K  pum'h(M>u  im  (-oniid<.-te  without  lelt^Ts,  lint  it  may  be  I 

^nadn  with  IflteDt  u)hiii  it;  thoup;h  t'l-om  the  diftirult;^  anu  in<  I 

^mnvenienre  it  is  never  so  made  at  the  mint ;  hut  ntU-r  tlie  illc  I 

Hk  struck,  tlie  lettt-rs  an:  enf];t'ii\ eti  on  it;  that  a  puncUeoo  ■ 

nlone.  without  the  (-ounti-r*|ititii'Ui'on,  will  not  ni:ike.  the  figure;  I 

^nut  to  make  nn  old  sliilling  or  a  basv  shilling  current,  nothing  I 

l^ore  is  necesHary  tlian  the  inslruniPiit  now  pi-wluced.     1'licy  M 

WMny  be  iiMed  for  oilier  pur|)oses,  surh  as  making  sealx.  but*  ■ 

I  tons,  medaU,  or  otiier  things,  whciv  such  impn-s»ions  ant  M 

wanted.  9 

Elrven  of  tlie  judges  {alisnite  Ld.  C.J.  De  (ire\)  wereimu-  a 

nimously  of  opinion  that  this  was  a  puiichmn  within  the  mean-  fl 

ing  of  tlic  art,  fop  the  word  *♦  puncheon"  is  expressly  men-  ■ 

tiuncd  in  the  ■«talute«,  and  will,  by  the  means  of  tlwi  counter-  ■ 

pimchtHin  or  matrix.  *'  niaki^  or  impreits  tlie^i^irc,  stamp,  rr-  4 

senMance,  nr  simililudr  of  the  current  min ;"  and  IIuhc  words  ^ 

do  not  mean  an  exact  Hgure,  but  if  tiie  instrument  impress  a  S 

n-Henihlance  in  fact,  such  ns  will  impose  on  the  world,  it  is  V 

siittir.ictiL,  whether  the  lettei-K  are  appurent  on  the  punriieon  fl 

or  not;  otherwise  the  act  would  be  quite  evaded,  for  Uic  let-  ■ 

trrs  would  he  omitted  on  purpose,     j'he  ptmrheon  in  (|uesUon 
waN  one  to  iinpress  the  hctti)  of  king  William ;  and  tliu  shil- 
lings of  his  reign,  though  the  letters  *are  wora  out.  iire  ruiTent  [*   I04l 
^ooin  of  the  kingdom.     Tin-  punchri>n  made  an  impression  like 
H'ln,  and  tlie  coin  stumpal  with  it  vsould  re^temble  thrni  on 
l;  head  ftide,  though  fheiv  were  no  lettiera.     This  was  com- 
reii  U}  llie  rasii  mentioned  by  Sir  Matthew  Hale.  (/)  that- 
r  omission  or  addittiin  of  words  in  the  inscription  of  thcfriia  ■ 
sals  for  the  purpoi^e  of  evarling  tlie  law  would  not  alter  the  J 
Iwasc.  (g) 

It  has  been  decided  that  having  a  tool  or  instrument  (of  n 
xnch  Hort  as  is  iiichided  in  that  branch  of  the  atat.  8  and  9  W.  tool  a 

IIIL  r.  9fi.  which  makes  it  tr^atton  t«  have  the  same  knowing-  J^i^nri 
b'  in  the  ]iarty'N  custody j  in  j>osseH.sion/nr//(e/*«r;'c*e  nj emit'  iarib«p^ 
(llj/oro^n  gold  eoiu  aof  tnrreHt  hnv,  is  not  within  the  statute,  puwof  j 
[ 


i  /  I  Hale  134.    2   Hi«ln 

i-M,  p.  W. 


.«  Biiigd^r'a 


104  ^J  MtfJnflf ,  4^  mmi  k^timg  im 

V ^''  A  in«J0rHy  iff  the  jadgr»  roMilrffvd  thai  tUi  art  wu  o^ 

;;;;;'  /;  .'  t#-rifirf|  t#»  prrymt  thr  rMiffrrfrhing  the  ruimilcoia  of  tVi 

• . "  .  i:  i.  kiiiKiliMii.  and  iifil  rurrign  i-oin.    Bat  Lord  C  J.  Rjdert  aa^l 


*.iti  Mr.  J.  KfMtrr  dbmrntnl:  roiviidmng  that  the  art.  thoach 
2*  i*'/y...  |,|-iii|.i||j|y  |e^i.||^  jgiiintrt  rounti'rfritrnior  the  curreiit*'-*- 
uT  fliir  kinf(floni»  waH  iHit  f  finfiiinl  soIrN  tn  that  obirrt* 
fliir  intrntuin  nf  tlir  IrKiHiaUirr  wastn  kcrpiNit  of  pnTale 
tiH  fur  MH  piMsiblr.  all  nif*aiiH  cif  nMintrrfritin);  the  coin ; 
iliiTiTiin-  inaiir  it  lii{(h  trrasoti  tii  br  knowingly  poaoeaotd  of 
siir  li  iiHtniiiii'iilH,  in  Faf't,  witliont  lawful  autliority  or  mfll* 
t  iriit  r^riiM*.  That  it  waM  tlien*r(in*inruinbcnt  on  the  defend- 
:iiil  li»  ulit'w  Nuih  lawful  authority  or  Muffiricnt  rxrww.  Bnl 
that.  NU|i|icwinK  liiH  mi*iv  intfution  to  l>c  an  ingrpdimt  in  the 
( Mw*«  tlir  int4-iitiini  louucl  of  using  tlir  tiNil  or  inatmuMmt  in 
<|u«*Ntiou  for  llu*  |iiir|iiMe  Htatrd  ilitj  not  amount  tn  a  snflcient 
f*«ruNr ;  ninl  u|iim  the  FullrHt  ronniileration  aflerwarda  Mr. 
JuNtirr  Kosli-r  wan  of  opinion  that  the  raw  did  fall  within  tho 
Mil  I  in  wliirli  opinion  it  ap|ieani  tliat  Lord  Ilardwicke  follj 
f'oiirum*fL  (A) 
I*    Hl/i|      alt  WHN  Hgrer«l  hy  all  the  judgeH,  that  in  proreedinga upon 

li  • <  •"  -  iIiIn  Htatutr  H  anil  9  \\.  III.  r.  Hiu  it  in  not  necfMHary  to  prove 

''.V»V."    tliiii  nioiirv  wuN  uctualty  math*,  ^ith  the  inHtrument  in  qnea> 

^iill-l<    Mill  ^  ^  ^ 

i.i  V  II.  ..I.      Iiiiii«  (r) 

*" >"  "       Tlir  hu\inf;  tiMiIs  for  coining  in  ixMNeHHion,  with  intent  t» 

111". !         "***'  tlii>in«  littH  \wv\\  held  to  be  a  miMlenM'aiior  at  coainMn  Inv. 
fm^inr       ^i>  iiMJiriiiirnU  which  wa.H  framod  as  for  a  miMlenM«nor  at 

"• r  til    coiiinioii  lii\v«  <iiai-ged  that  tlie  defemlant,  without  any  lawful 

Hiih  iii'i7!.'i  itiitliorit}.  hud  in  hiH  rustiMly  and  poHseHNion  two  ironatanipi^ 

i-iHM  ii.riii.  «Mirh  of  which  would  make  and   imprrNM  tlie  figure,  reaein- 

••^  11  MMH.i..  bliiiMT«  and  Nimilitude  of  one  ofthe  sceptres  impreeaed  npon 

•  "••Mm.V*    the  curnMit  g«ild  coin  of  this  kingtlom,  called  half  guinea^ 

■•i«u  M  itii  intent  to  makethe  impression  of  s(*eptres  on  divers  pioccn 

of  siher  coin  of  this  resUin,  calh*d  si\|iences,  and  to  oolanr 

such  pif*n*s  of  tlie  nilour  of  gold,  and  fraudulently  to  utter 

tlieni  to  his  Majesty's  subjt*cts  as  lawful  half  guineas,  againat 

tlie  |iea(T,  \c.     LonI  Ilanlwicke,  at  the  assizes,  doubtrawli^ 

tlior  the  bare  |iossession  was  unlawful,  unless  made  uae  oC  or 

unh*ss  made  criminal  by  statute :  but  u|Mm  tlie  indirtnent  h^ 

ing  removed  into  the  Court  of  iwing*s  Bencii  by  certiorariv  (it) 

l*uge«  l*mhyn,  and  Lee,  ju^tires,  held,  that  the  bare  having 

«uch  in.^ruments  in  irassessiont  with  tlie  intent  chargedy  wno 

a  misdemeanor.  (/) 

1  •*'  loot  or       i(  seems  that  the  degree  of  similitude  to  tlie  real  coin  which 

^V'Ct  *'    the  tools  or  instruments  must  be  capable  of  impressing  in  «r- 

-^^t  All  rx.  der  to  bring  the  case  within  the  statute  8  and  9  W.  IlL  c  M. 

*  l^ifli'*  t-a>^.    1    Ea«:.  P,  C.  c.  4.  %.  IT.  p,  k  Th#»  dcfemlnni    «ia«   hrouitlil  up  by 

■'^'»  ""^     >'■■»*:.  ■»:'"».  ji;  •  I*  r!acf  lo  ihe  third  bea*  Corpus  iiml  cninmiltrd  to  wVcr/ia/V. 

•^*  jrf'K'-t.  -^    -i.  /  Rex  r.  Sutton,    Rrp.  lemp.  Hardw.  STO. 

^  '  *v!jt\  -   .  .1  r.jfr.  P.  r.  f.  1.  ».  18.  .In/*',  Btxik  I.  Ch.  3.  p.  63. 
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must  be  goyemed  by  considerations  similar^  to  those  which  act  rofem- 
have  been  state<l  witli  respect  to  the  counterfeit  coin  itseUl  (m)  Jj*"""  ^f 
Whether  the  instrument  in  question  be  calculated  to  impress 
the  figure,  stamp,  resemblance,  or  similitude  of  the  coin  cur- 
rent is  a  question  for  the  jury :  *and  it  is  clear,  that  the  of-  [*   106] 
fence  is  not  confined  to  an  exact  imitation  of  the  ori^nal  and 
proper  effigies  of  the  coin,  (n) 

The  8  and  9  W.  III.  c  26.  s.  5.  enacts,  that  **  if  any  pun-  Skrizing 
cheon,  die,  stamp,  edger,  cutting  engine,  press,  flask,  or  otii-  J^"**;^^'^^ 
er  tool*  instrument,  or  engine,  used  or  designeil  for  coining  or  lucvideucG! 
counterfeiting  gold  or  silver  money,  or  any  part  of  such  tool 
or  engine,  shall  be  hid  or  concealed  in  any  place,  or  found  in 
the  house,  custody,  or  possession  of  any  person,  not  then  em- 
ployed in  the  coining  oi  money  in  some  of  his  Majesty's  mints, 
nor  having  the  same  by  some  lawful  authority,  tiien  any  i>erson 
discovering  the  same  may  seize  and  carry  tliem  forthwith  to  some 
justice  of  tlie  peace  of  the  county  or  place,  to  Im?  produced  in 
evidence  at  the  trial  of  the  offender ;"  and  further  provides, 
that  tkey  shall  afterwanls  be  defaced  and  destroyed  by  order 
of  the  Court. 


>j..ji — 


♦CHAPTER  THE  FOURTH.  [*  107] 

Of  receivingf  utteringf  or  tendering  cmmterfeit  Coin. 


In  some  cases  the  putting  off  counterfeit  money  may  amount  '"  fi"»^« 
to  treason:  as  if  A.  counterfeit  the  gold  or  silver  coin  current.  ^^^'^  ^^^^ 
and  by  agreement  liefire  that  counterfeiting  B.  is  to  take  off 
and  vend  the  counterfeit  money,  B.  is  an  aider  and  abettor  to 
such  counterfeiting,  and  consequently  a  principal  traitor  with- 
in the  law.  {a)  And  in  the  case  of  tlie  copper  coin,  B.  acting 
a  similar  part  ^111  be  an  accessory  before  the  fact  to  the  fe- 
lony, within  the  statute  11  Geo.  III.  c.  40.  {b)  And  if  B., 
knowine  that  A.  hath  counterfeited  money,  put  off  this  false 
money  tor  liim  after  the  fact,  without  any  such  agreement  ])re- 
cedent  to  the  counterfeiting*  he  seems  to  be  as  a  i*eceiver  of  A. 
because  he  maintains  him.  And  if  B.  know  that  A.  counter- 
feited the  money,  and  conceal  his  knowledge,  though  he  nei- 
ther receive,  maintain,  nor  abet  A.  lie  will  be  guilty  of  mis- 
prision of  treason,  (c) 

If  A*  counterfeit  money,  and  B.  knowing  the  money  1o  be 
counterfeit  vent  the  same  for  his  own  benefit,  B.  is  neither 
goiUy  of  treason,  nor  misprision  of  treason.    But  he  may  be 


ca- 
re a&on. 


Clieal  nivi 
niisdt'ini  a- 
n(ir. 


m  ^nttj  p.  80.  ei  tequ. 

n  1  East.  P.  C.  c.  4. ».  W.  f .  171. 

a  I  Fiale  ^H. 


b  I  Eaft.  P.  C.  c.  4.  •.  26.  p.  TTP. 
€  1  Ilnio  214. 
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procedfd  agaimit  under  the  provisions  of  the  15  GeOb  ILc; 
2B.  whirh  will  be  presently  noticed,  before  wbkh  statate  he 
was  only  liable  to  be  punished  as  for  a  cheat  and  miadcinea- 
[*  lOU]  nor.  (ft)  And  upon  the  principles  which  have  *been  mentloMd 
in  a  (brmer  part  of  this  work,  (r)  the  unlawful  procttring  of 
counterfeit  coin  with  inieni  to  drndate  it,  though  no  act  of  it- 
toring  lie  proved,  is  a  niisdcuieanor ;  and  the  poaaenion  of 
counterfeit  coin  unaccounteil  for  whs  held  to  be  evidence  of 
an  unlawful  urocureinent  with  intent  to  circulate.  (/)  But  the 
littering  ana  tendering  in  payment  counterfeit  eopper  DMHicy 
has  been  lield  not  to  be  an  indictable  offence,  {g) 

But  the  receiving*  uttering,  or  tendering  in  payment  coun- 
terfeit money,  have  \\w\\  made  the  subject  of  legislative  pro- 
vision by  several  statutes.  1.  By  the  8  and  9  n.  ill.  c.  S6. 
1 1  (ieo.  111.  c.  4U.  and  15  Creo.  11.  c.  28.  relating  to  the  rota 
of  the  realm  ;  and,  II.  By  tlie  37  Gi*o.  III.  c.  136.  relating  to 
foreign  cvhu 


^aiuii's 


[*  109J 


*SECT.  I. 

OF    R£C£IV1\G,     PAYINC;.    PI'TTIXCj-OPF,    AcC.    COV 

COIN    OF   TIIK    REALM.  ^1) 


\Uc]g\,      '•  ^^^'  «tatute  8  and  9  W.  III.  c.  26.  s.  6.  enacts,  that  if 
»;.  (niajj     any  l)erson  shall  tal;e,  receive,  pay.  or  put  off*,  any  counter- 


r/  I  raft.  P.  C.  r.  4.  ?.  20.  p.  179.  1  Hale 
^14.  bee  prof-tiioiitii  of  iii<iictiiiriit4  for  a 
•likdnn^anor  at  coniinon  I.'iw  in  ullerinK  a 
'  (xintrrfcit  half  guinea,  Cro.  Cirr.  rninp. 
M5,  (7tii  Ed.)  Starkie  466.  2  Chit.  Ciim. 
raw,  116.  Sec  also  a  precedent  of  an  indict* 
inrtii  for  a  inibdemoanor  at  common  law, 
•'I gainst  a  uinn  lor  uttering  a  counterfeit  f>ix* 
ncnre,  and  haviniE  aiiothftr  found  in  hit  ru^lo- 
ily,  Cro  Circ.  Comp.  315  (7lli  Ed.)  3  Chit, 
r'lim.  Law.  117.  The  iillrrin5  of  fals^  mo- 
i)f>y,  knowing  it  to  be  false,  i»  uicnlioned  ax  a 
misdcuH'Hnor  in  the  recital  to  the  l/i  <ieu.  II. 
<:.  2B.  «-.  2.  1  here  is  al^o  a  precedent  for  a 
luivlemciLnor  at  ronnnon  law,  in  ntterinj;,  and 
i-aijsing  to  lie  iiltcred,  cniueas  filed  and  di- 
mini<>lie(l  ns  f:ood  guineas.  Cro.  Circ.  Comp. 
ni7.  (7th  Ed.)  and  2  Chit.  Crim.  Law,  116. 
and  aI>o  a  picccilent  for  a  miMlemeanor  at 
'omnion  laiv  in  selling  counterfeit  Dutch  ^uiU 
ders.  Cro.  Circ.  Comp.  313.  (7th  Ed.)  2 
Chit.  Crim.  Lavr,  11»,  MO, 

f.  AfUr,  Book  I.  Chap.  111.  p.  61,  63. 


/  Sti'wnrt**  ra5P,  Btlmifu  Stini.  Am.  1tl4, 
tKjtore  (idtb^  (!.  J.  rrtrrved  by  hioi  Uid  di- 
cidr.i  by  tne  jud);e»  in  Mich.  T.  Itli.  MS. 
The  pofesosinn  in  thin  caie  wat  andsr  parti- 
cularly   nucpiciout  circumitancca  ;  tht 


\w\\\%  neuly  finished,  all  of  it  anaarliif  10  bi 
oi  the  fame  make,  and  not  to  bars  baaa  ia 
circulation.  The  marginal  nota  to  PiarhM^ 
case,  1  Ijeach  41.ita!es,  that  **havlB||  At 
posbCiCFion  of  counterfeit  money,  wilk  lain* 
tion  to  pay  it  away  as  and  for  good  WOMJ, 
IK  an   indictable  offence    at  conaoa  lav. 


This  may  perhaps  be  law  in  certain : 
of  such  pouttaion :  but  fu.  if  the  point  tiaiad 
in  the  marginal  note  waa  actually  daddad  li 
Parker's  caw. 

f:  Cirwan*8  case,  Oxford  8uni,*Anit.  ITfl, 
MS.  Jud.  1  Ea>t.  I'.  C.  c.  4. 1,  ft.  p.  in 
The  tlefendaut  waa  indicted  for  **  anlawMr 
uttering  and  tendering  in  payment  to  J«  H. 
ten  counterfeit  half-pence,  knowing  tbaa  la 
be  counterfeit.**  Upon  reference  to  tha  JudgH, 
this  was  held  not  to  be  an  indictable 
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feit  milled  money,  or  any  milled  money  whatsoever,  unlaw*-  i>erjieiuai 
fully  diminished  and  not  cut  in  pieces,  at  or  for  a  lower  rate  j!^2^5^""3'i 
or  value  than  the  same  by  its  denomination  doth  or  shall  iin-  us  tore- 

£)rt,  or  w^as  coined  or  counterfeited  for,  he  shall  be  guilty  of  ceiving, 
lony."    The  seventh  section  saves  the  corruption  ot  blood ;  pu[i"ng'.off, 
and  by  section  9.  no  prosecution  is  to  be  made  lor  any  offence  ^c. 
against  this  act^  unless  it  be  commenced  within  thi*ee  montlis 

There  are  other  provisions  in  these  statutes,  which  relate  to  the  counter- 
feiting bank  notes  and  public  securities,  for  which,  see  Forgery. 

United  States. — By  an  act  of  Congress  of  April  21,  180C,  forging  and  coun- 
terfeiting the  gold  and  silver  coin  of  the  United  States,  or  uttering  as  true, 
any  forged  or  counterfeited  coins  of  gold  or  silver  of  the  United  States,  fur 
the  payment  of  money^  with  intention  to  defraud  any  person,  knowing  the 
same  to  be  forged  or  counterfeited,  is  made  felony,  and  punished  by  im- 
prisonment and  hard  labour  for  a  period  not  less  iiiau  three  years,  nor  more 
thau  ten  years ;  or  by  imprisonment  not  exceeding  live  years,  and  fmc  not 
exceeding  five  thousand  dollars. —  Ingcr.  Digest,  163. 

By  section  2d  of  the  some  act,  it  is  made  felony  for  any  person  to  import 
into  the  United  States  any  counterfeit  gold  or  silver  coins  which  are  by  law 
made  current,  or  are  in  actual  use  and  circulation  as  money,  within  the 
United  States,  with  the  intent  to  utter,  or  make  payment  with  the  same, 
knowing  the  same  to  be  falsely  made,  forged  or  counterfeited  ;  or  to  utter  as 
true,  any  such  forged  or  counterfeited  coins,  for  the  payment  of  money,  with 
intention  to  defraud  any  person,  knowing  the  same  to  be  forged  or  counter- 
feited ;  and  is  punished  by  imprisonment  and  hard  labour  not  less  than  two, 
nor  more  than  eight  years,  or  by  imprisonment  not  exceeding  two  years, 
and  by  fine  not  exceeding  four  thousand  dollars.     Ibid. 

By  section  3d  of  the  same  act,  it  is  made  a  high  misdemeanor,  to  impair, 
diminish,  falsify,  scale  or  lighten,  the  gold  ami  silver  coins  of  the  United 
States,  coined  at  the  mint,  or  any  foreign  gold  or  silver  coins  current  within 
the  United  States,  and  in  actual  use  and  circulation  ;  and  is  punished  by  im- 
prisonment not  exceeding  two  years,  and  by  fine  not  exceeding  two  thousand 
dollars.    Inger.  Digest,  164. 

By  section  4tb  of  the  same  act,  the  courts  of  the  individual  states  have 
jurisdiction,  under  the  laws  of  the  several  states,  of  the  oifences  made  pun- 
ishable by  the  act  aforesaid.     Ibid. 

New  Uampshiue. — "  If  any  person  shall  forge  and  counterfeit  any  false  coin 
in  imitation  and  similitude  of  any  gold  or  silver  coin  current  within  this 
state,  by  law  or  usage,  or  aid  or  assist  in  doing  the  same,  or  be  accessory 
thereto  before  the  fact"  they  are  to  be  punished  by  solitary  imprisonment 
not  exceeding  six  months,  and  confmed  to  hard  labour  for  a  term  not  less 
than  five  years,  nor  more  than  twenty  years.    Laws  of  New  Hampshire,  LV21. 

For  passing  or  tendering  in  payment  as  true  any  false  and  counterfeit  coin. 
with  intent  to  defraud,  knowing  the  same  to  be  counterfeit,  the  punishment 
is  by  solitary  imprisonment  not  exceeding  three  months,  and  bv  confinement 
to  hard  labour  not  less  than  one,  nor  more  than  three  year?.     Ibid. 

For  bringing  into  the  state,  or  knowingly  having  in  posses^^ion  fal^e  and 
counterfeit  coin,  with  intent  to  utter  and  pass  the  same  in  payment,  as  true, 
the  punishment  is  solitary  imprisonment  not  exceeding  two  months,  and  con- 
£nement  to  hard  labour  for  a  term  not  less  than  one.  nor  more  than  tiircc 
years.    Ibid.  See  ante.  Book  2d.  Chap.  3.  note  1. 

vol.  !•  9 


1 09  Oj  mn'TiHf •  paying,  puUimg-e^'^  ^a      [] 

after  the  oflfence  committeil.  (A)    Tht  act  was  at  InA  Mif 

temporan',  but  wan  made  per|ietual  by  7  Ana.  c.  S5.  a.  3. 

wint  'ha  I      Under  tliiM  Ntatute  thfiT  miiHt  be  an  adnal  fOMaimg  or  get- 

llV.i  7       ^'"S  "^  "'^  ^''^'  inoiioy.  and  not  merely  an  attempt  to  doaou 

fniit  ■'^.'./  111  tt  ^K'te  at  tlie  Old  Bailey,  in  tlie  year  1784,  a  qucstioa  waa 

i-aisc*d  ii|NHi  thiH  iHunt.    It  ap|ieai^  in  evidenre  that  tke 

prisoner  had  canned  a  large  c|uantity  of  counterleit  fdiilKafi 

i)w!iii.^    to  tlie  house  or  a  Mi-s.  Levey,  ^hich  she  agreed  to  receiTe 

from  him,  and  which  he  agreed  to  put  off  to  her  at  the  rata 

of  twenty-nine  Hliillinga  for  every  guinea.    In  pnnuaBoe  of 

h  But  till'  procr«(lin((9  before  a  iiia|i>irBtr,  Siim.  A^t.  Itit,  in  Barker*!  »tt,  wbo  wai  li- 

niid  not  ihr  preffrring  the  indirtinetit,  uill  be  dirted  under  this  •Uiute,  for  putUag  otf  tw 

<'nn<.idriiil  .i^  the  coiiiiiiencemeiit  of  the  pni*  trrleit  uiilled  iDoney.    The  prboBvr  bad  bMB 

"^iutioMf  as    in  WillaiVt   ra<ie,   an/r,    76,  in  gaol  upwards  uf  three  Booths  bcCMt  ihi 

note.  (/)     s;.  l\  ruled  by  U  Ulanc,  J.  Stafford  n^izer. 


in«i'H  \ 

y  \v. 

c.  JO. 


MA<<sAr-iir-!iRTTR. — The  punishment  for  counterfeiting  gold  or  dWer  cofai  or 
for  aiding  and  assistinic  therein  ;  ^'  or  if  any  person  Icnowing  of  such  foighig 
and  couuterfeitinff  i^hall  willingly  aid  or  aMist  in  passing  and  rendering  cur- 
rent as  true,  any  fun^od  or  counterfeit  coin ;  and  for  that  purpose  shall,  at  one 
time,  possess  any  number  not  lei«s  than  ten  of  similar  pieces  of  false  nMNiey 
or  coin«  forced  and  conntcrt'eited  tu  the  similitude  of  the  gold  or  silrernonej 
or  coin  current,  kc.  with  intt-nt  to  utter  the  same  as  true,  knowing  the  same 
to  be  fulse,  fi>i-}^ed  and  counterfeit,  every  person  so  offend&ng  in  either  of  the 
parti(-.ul:>rs  atbro«!nld,  shall  be  punished  by  solitary  imprisonment  for  a  temi 
not  exceeding  one  year,  and  by  confuiement  to  hard  latN)ur  for  Ufe,**  Statnle 
imU.  Chap.  120. 

'i'ho  pmii^hmcnt  for  bringing  into  the  state,  counterfeit  coin,  or  ftr  heing 
poMsebscd  thereof,  knowing  the  same  to  be  counterfeit  with  intent  ta  alter 
and  pass  the  same  as  true,  with  intent  to  defraud  any  person,  is  sotttaiy  Im- 
prisonment not  eic(!eding  three  months,  and  confinement  to  Imrd  labew  asl 
ezcecdhig  three  yean>,  or  by  fine  not  exceeding  one  thousand  dollaie  and  tgf 
binding  to  the  good  bchariour  tor  two  years.  The  punishment  for  a  ae 
oflence,  or  for  three  several  convictions  at  the  same  term  of  the  Sapi 
Judicial  court,  is  solitary  imprisonment  not  exceeding  one  year  and  coi 
ment  to  hard  labour  not  less  than  two  years,  and  not  exceeding  ten  yeai^ 
ibid. 

A  person  may  be  guilty  of  the  offence  of  having  in  his  possession  tsa 
pieces  of  counterfeit  gold  coin,  or  ten  pieces  of  counterfeit  silver  coin,  si 
enacted  in  the  Mxth  section  of  the  statute  above  mentioned,  althongh  thej 
be  not  of  the  same  description  or  denomination.  Brown  v,  Commonweakki 
8  M.  R.  59. 

Connecticut. — The  Treasurer  and  civil  authority  are  authorised  and  di- 
rected to  detect  and  seize  all  false  and  couutert'eit  coins  and  to  detect  the 
authors  of  the  fraud.  See  the  statute  of  Connecticut  concerning  coonterftit* 
ing.  Laws  of  Connecticut,  p.  1D6.     Title  40. 

Vermont. — The  punishment  for  forging  and  counterfeiting  coins  or  fbr 
passing  or  puting  off  the  same,  is  whipping  not  exceeding  one  hundred  stripsi 
nor  less  than  thirty-nine ;  and  by  standing  in  the  pillory  not  less  than  sns 
hour  in  each  day  for  three  days  successively,  in  the  county  town  of  the 
county  where  the  conviction  is  had,  the  offender  may  also  \>r  conunltled  to 
any  goal  or  hou<e  of  correction  in  the  state,  to  be  there  kept  to  hard  laboor. 


'.  IT.  §  I.]     Cminterftii  Coin  nj  thr.  Rtaim. 

tills  buvRtnt  tlio  nrifiuncr  laid  a  heap  uf  (roiinterreit  slullutgs 
nil  a  tabic,  anti  Mrs.  Levey  pntCeeiUil  to  count  tlifiii  out  iit 
tlir  rato  bpfiircnicnt: lined :  ami  had  rouiittd  <iut  llii-cv  uaireln, 
<:(>ntiiining  rigbty-srvcii  rounUTTcit  shillings,  I'm-  which  she 
WAfl  to  pay  the.  piimnci-  tlirc«  guincii.s;  hut  hi^fon'  sliv  liad 
paid  him.  and  whilr  tlic  counterfrit  nii>npy  lay  thi'rr,  *ex[inHed  f* 
w[»on  the  tabic,  tlip  officers  of  Juslicc  ctit«i\'d  the  raoiii  ami 
appreht^nded  them.  Mrs.  Levey  wan  admitteil  »s  a  witnexK 
for  the  cn>\vn ;  and  MWorc  thul  tdie  bad  bought  tlie  three  par- 
reh  of  HbiliingH,  nnil  wiu  going  to  pay  tbo  prisoner  tlirc<- 
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not  exceciling:  seven  years,  nnd  iilso  puy  ;i  line  not  exceeding;  seven  faundrcd 
doliaw.     Uws  of  VemoDl,  Vol.  I.  |i.  314.     Ed  of  1608. 

PTew  YoKK. — "  If  any  person  shnlt  counlerfeil,  or  c.nmc  or  procure  (o  be 
coonlerfeiletl,  or  nlH  or  aat'ut  in  counlerfeitlDg  any  of  llie  species  of  gold  or 
idUer  coins  now  current,  or  hereaner  to  be  current  in  (his  slate,  or  shall 
pa«8  or  give  in  pn^ment,  or  offer  to  \iaiw  or  give  in  paj'nient  the  eanie,  know, 
'iig  (be  Mine  to  be  counierfeit,  then  every  Boch  person,  being;  thereof  con* 
■gfcted  Recording  tn  the  due  course  of  Inw,  shall  be  deemed  gulUy  of  felony. 
(|*Ws  of  New  York,  Vol.  1.  p.  253.     Ed.  of  18U7. 

Pehnivlvinu. — "Every  person  who  sbiill  be  convicted  of  having;  fnlaeljr 
forged  and  couuterieiied  any  gold  or  silver  coin,  ivhich  now  is  or  bercaftor 
sbitll  be  piuiing  or  in  circulation  within  this  «t<tle,  or  having  falsely  utteredi, 
paid,  or  tendered  in  payment,  any  such  counterfeit  and  foi^ged  coin  iinowin^; 
(be  Mme  to  be  forged  and  counterfeited,  or  baviog  iiidcd  abetloii  or  com- 
manded the  perpetration  of  eitiier  of  ihe  s.iid  erimcii''  shall  be  •entenced  Ii 
undergo  n  confinement  in  (be  gaol  and  penilcnilnry  house  for  a  (itne 
not  less  than  four,  nor  more  tbiin  lifieen  yenrn,  and  «hni]  also  pay  "itcb  line 
v<  (he  court  •hall  adjudge,  not  exceeding  one  IhoiiSMnd  dollars.  Lnws  of 
IVunsylvania,  Vol.  5.  p.  2,  3.     Ed.  of  1803. 

Mahvliikd. — ^ery  person  who  shall  be  convicted  of  having  foiled  and 
Tounterfciled  any  gotd  or  silver  coin,  which  now  is  or  hereafter  shall  be  pas- 
sing or  in  circulalioo  wllhio  ibis  state,  or  if  having  filsely  uliercd  paid,  or 
tendered  In  payment,  any  such  counterfeit  and  forged  coin  knowing  the  same 
lo  be  forged  and  counlerte lied,  or  of  having  aided  abelled  or  commanded  the 
porpelrntion  of  either  of  said  crimes,  sbnll  be  lenlenced  to  undergu  a  con- 
tinemenl  in  the  penitentiary  bouse,  not  less  than  four,  nor  more  than  ten 
year*.     Laws  of  Marylnnd,  Vol.  3  p.  465'.     Ed.  of  IBII. 

ViRGiKi*.— "If  any  person  shall  counterfeit,  aid  or  abet  in  counterfeiting^ 

any  coin  made  current  in  this  commonwealth,  or  sliall  make,  or  iitaisi  aid  or 

'  '^t  in  making  hnse  coin,  or  shall  pass  any  such  counterfeit  or  bnse  coin  in 

Qrmenl,  knowing  the  same  to  be  counterfeit  or  base,  every  such  person 

til,  on  legnl  coovlction,  sutler  death,  without  benefit  of  clergy."  Virginia 
berised  Code,  Vol.  I.  p.  349. 

i  SoL'TH  C»Rou.-M.— The  pennKy  for  clipping,  filing  or  otherwise  diminishing 
^t  weighl  or  value  of  gold  or  silver  coin,  is  twelve  months  imprisonment, 

i  during  that  time  standing  twice  in  the  pillory  for  one  hour  each  tiioc. 
I  Brevard's  Digest,  tille  -JO,  p.  12«. 

KEHTrrsv. — C'ounlerfeiling  gold  or  silver  coin  current  within  the  stale, 
mlh  principals  and  accessories,  are  punished  by  imprisonment  in  the  Jail  and 
Mnltentiory  for  a  period  not  less  tlian  one  year,  nor  more  tbnn  leu  yean. 
laws  of  Kentucky,  Vol.  3.  p.  'fif 


< 


110  iij  rrceirhif:.  pnffingf  pnUiHg'QJf,  6fc       [] 

piiiiraN  for  tlit-m  at  tlir  iiitinifiit  they  werr  detected.     Thb 

\\;is  niird  not  tn  be  si  rompletioii  of  tJif  oflence  charged,  aad 

tlic  prisoner  waH  a<'qiiitte<!.(t) 

rtir  inoni..      A  CUM*  li:is  also  Immmi  derided  upon  the  meaning  of  ^wSUL 

iii< <-i  ir.ti.    ntmtfff**  ill  tliis  statute.    I'lio  prisoner  was  indicted  for  nt- 

»hhini  l">^  '»<^^'*  '"1^'  *>'  *'-  ">"''  picH^esof  false  and  rounterfeit  nuDed 
Mitiiit.  money  an«l  roin«  earli  4*ofinterfeite<l  to  the  likeness  of  a  pieoe 
of  leji^al  and  I'linrnt  milled  nion«*y  anti  silver  coin  of  the 
i-ealm,  railed  u  sliilliiii;.  at  a  lo^er  rate  and  value  than  the 
same  did  by  tlie  dencNnination  im|iort«  and  were  counterfeited 
for ;  t.  r.  at  so  mucb,  Ka\  The  fart  of  knowingly  putting  oV 
the  shillings  at  a  lo^er  \alue  than  arrording  to  their  denoflu- 
natioiK  was  fully  proved:  but  there  was  no  appeanmce  of 
milling  on  them;  and  it  was  proved,  bv  officers  fnmi  the 
Mint,  that  this  money  never  had  been  milletl,  nor  any  atteapt 
made  to  rounti*rfeit  on  them  the  milling  which  is  always  put 
on  the  shillings  coined  at  the  Tower.  Upon  this  the  priaon- 
er*s  conns4*l  contend<Ml,  that  the  e\idence  did  not  prove  the 
olfence  as  desrribe<l  in  the  statute,  or  charged  in  the  indict- 
ment, hut  directly  the  contrary,  as  it  proved  that  the  BMmey 
illegally  put  off  was  not  milled.  The  case  was  rracr^ed  lor 
the  opiniim  of  the  judges;  who  thought  that  the  rTpirwIon 
*'  milled  motify**  could  not  have  any  reference  whatever  to  the 
fd^hiz  which  is  put  on  real  and  lawful  coin*  and  which  b 
pro|M*rl\  termed  graining.  That  the  money-coin  at  the  Kint 
in  the  Tower  is  milled  money  befort*  it  is  edged,  that  is* 
hefon'  those  marks,  which  had  been  falsely  imagined  to  con- 
stitute niille<l  money,  aiv  put  upm  it;  for  that  all  cuireiit 
money  is  passed  through  a  mill  or  press  to  make  the  piaAp 
out  of  which  it  is  cut  of  a  pr«»iHT  thickness;  and  that  mm 
[*  111]  llii^i  *pn)ceHS  it  ivceives  its  denomination  of  milled  mmup 
and  not.  as  genei*ally  but  ernmeimsly  imagined,  from  the 
^i*sunin}:;s  on  its  edges.  The  Judges,  thereforey  thought  it 
nniiiressary  tliat  the  counterfeit  money  shouhl  appear  to  have 
Ik-' II  milled  :  for  considering  milled  monrji  as  one  word,  (as  if 
xM'itteii  \\itli  a  li^pheiu)  and  descriptive  of  the  money  nsv 
iiirn-iit,  if  the  <*ouiiterieit  resemble  the  money  which,  if  ge- 
iiiiiiii',  would  lia\e  l>een  milled,  it  is  enough,  (fc) 
r.-  -•  vv  It  is  necessary,  in  onler  to  bring  a  cas<«  within  tliis  statute^ 
T,;X7..i  ,  ^**'«^*  ^*»^'  moiie\  be  \ented  at  a  loncer  value  than  the  coin  in- 
^..^r,  |Kii-ts,  and  that  it  should  be  so  statiMl  in  the  indictn»ent(<) 

^A\..i,  ki .     \„(|  if  x\^Q  names  of  the  ]iei-s4>ns  to  whom  the  money  was  pat 
,\.iiiic^  of    off  can  be  ascertaine<l,  they  ought  to  he  mentioned,  and  laid 

i  W'cI*.Mricl■^  ci«*^  1  Ltarh  307.   1  Ka^t.  reralntioii.     It  M-rins  that  iiii)l<*d  money  ««t 

r.  C.  « .  I.  »■.  J7,  ji.  17l».  JO  rnllcH   to  ()i!>tingui»!i  it  from   hamnvml 

If  |J...ii,,iii;'»   I.IM.,    t)lil    llailfy,    1794.     2  inoiii-y,  uhich  wu»  prolilbilcilhv  9  W.  HI.  c 

I^a« ..  »;*1.     I  Ka«i.  I'   C.  r.  4,  *.  27.  p.  If.o.  2.  Mr.  Kuft  savs  (ju  130.  iinlr)  (a)  ihot  be 

Til*  '^M  •.N4.ii:iJih  !»<trriiigton,  .111,1  ilifr:,M'  bail  lN«>n  inforiiiefl  that  Ihtrrc  hud  beea  mi 

«if  Ji9",'.i  i.w*   l/ir:irij!i,  wcir  coiisidcidl  hy  hniiiiiuTc;!  inoiiev  since  the  time  nfCBT.  II. 
the  ,-. '/i »  -I   111.,  -aiiir  lime,  :iml   Uini;  p-i  -  /  i  t;,si,  p.  ('.  c.  4.  6.  '27,  p.  180. 

•  i  "*•!■.      iif.     •.    \'.i"M'  •li'-iHisr-l  of  hv  tl«*  iiku 
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severally  in  the  indictment;  but  if  ihey  cannot  be  ascertain-  persons  to 
ed,  the  same  rule  will  apply  as  prevails  in  the  case  of  steal-  ^^  i^^e"^ 
ing  the  property  of  persons  unknown,  (m)     If  the  indictment  btated. 
be  for  putting  off  diminished  money  at  a  lower  rate,  it  must  The  iodict- 
be  aveired  that  it  was  unlawfully  diminished,  (n)     And  it  has  ™«"^  """^t 
been  held,  that  an  indictment  upon  this  statute  was  bad,  for  th"ifioney* 
omitting  to  state  that  the  *counterfeit  money  was  **not  cut  in  [*   1 121 
pieces,'*  as  those  words  are  a  material  part  of  the  description  was  uniaW 
of  the  offence*  (o)  ^"*iy  ^i""- 

nicKor? 

This  statute,  mentioning  **  counterfeit  money*'  generally, 
has  been  considered  as  confined  to  gold  or  silver  coin :  (p)  ^^^^^^^^  ^ 
but  with  respect  to  copper  coin,  it  is  enacted  by  11  Geo.  III.  stated  thai 
c.  40.  s.  2.  that  if  any  person  "  shall  buy,  sell,  take,  receive,  ti^c  money 
pay,  or  put  off,  any  counterfeit  copper  coin,  not  melted  down  cutm^^^ 
or  cut  in  pieces,  at  or  for  a  lower  rate  or  value  than  the  same  pieces." 
by  its  denomination  imports,  or  was  counterfeited  for,  he  n  Geo. 
shall  be  adjudged  guilty^f  felony."  in.  c.  4o. 

The  punishment  under  these  statutes  of  8  and  9  W.  III.  f-2.receiv- 
and  11  Geo.  III.  was  originally  burning  in  the  hand,  and  im-  ing',  or  put- 
prisonment  not  exceeding  a  year,  under  the  statute  18  Eliz.  ting  off 
c.  7.  s.  3. :  (q)  but  the  punishment  of  burning  in  the  hand  is  coppll^^^^^ 
abolished  by  19  Geo.  III.  c  74.  s.  S.{r)  and  in  lieu  thereof  coin. 
the  offender  is  subjected  to  a  moderate  fine  or  whipping,  at  punish^ 
the  discretion  of  the  Court,  (s)  ment. 

The  statute  8  and  9  W.  III.  relating  only  to  the  putting 
off  counterfeit  money  at  a  lower  rate  or  value  than  that  im- 
ported by  its  denomination,  the  offence  of  uttering  sucli  mo- 
ney in  the  course  of  traffic  was  punishable  only  as  a  misde- 
meanor, until,  from  its  becoming  very  frequent,  it  was  thought 
proper  to  subject  it  to  more  severe  punislnnent. 

The  statute  15  (ieo.  II.  c.  28.  s.  2,  enacts  "that  if  any  iscoo.  ii. 
person  shall  utter  or  tender  in  payment  any  false  or  coun-  <^-  -^-  «•  2. 
terfeit  money,  knowing  tlie  same  to  be  false  or  counterfeit,  *^j°o/fpf,7 
to  any  person  or  persons,^*  and  shall  be  thereof  convicted,  during  in 
he  shall  suffer  six  months  imprisonment,  and  find  sureties  payment 
♦for  good  behaviour  for  six  montlis  fuilher ;  and  on  convic-  monev!^  *'* 
tion  for  a  second  offence  shall  suffer  two  years  imprisonment,  r*    \  ]  31 
and  find  sureties  for  two  yeai-s  moi-e ;  and  on  conviction  for 
a  third  offence  shall  be  adjudged  guilty  of  felony  without  bene- 
fit of  clergy.    The  statute*  further  provides  by  the  thiitl  sec- 


m  I  East.  P.  C.  c.  4.  s.  27.  p.  180.  citing  a 
caie  from  MS.  Tracy,  of  a  woman  who  was 
indicted  at  the  Old  Bailey,  1702,  for  putting 
oflf  ten  pieces  of  counterfeit  gilt  money  like 
guineas,  to  divers  persons  unknown;  Holt, 
C.  J.  said,  that  the  names  of  the  persons 
ought  to  be  mentioned  and  laid  severally  ;  yet 
he  tried  the  prisoner,  and  she  was  convicted. 
Probably  the  names  of  the  persons  to  whom 
the  money  was  put  off  could  not  be  ascer- 
tained. 

n  5  T.  R.  217.  note  (a)  to  the  case  of 


Tooke  V.  Hollingwnrih.  The  coin  iniijlit  be 
diminished  by  reasonable  wearing. 

0  Palmer's  case,  1  Jieacli  102. 

p  1  East.  P.  C.  c.  4.  s.  1,  9,  27. 

q  1  Eatt.  P.  C.  r.  4.  s.  27.  citing  Rex  r. 
West  and  others,  Old  Bailey,  Sept.  1780.  1 
MS.  Sum.  91. 

r  This  act  was  originally  temporary,  but 
continued  by  several  acts,  and  afterwards 
made  perpetual  by  39  Ged.  III.  c.  45. 

s  See  this  statute  more  at  large,  post,  B6oK 
VI.  Chap.  4.  on  Punishment-. 
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timi  ^  that  if  mny  penon  nliall  vttrr  or  trader  is  pajaMt  aaj 
faille  or  ronnterfrit  moiiry,  kiiowin|;  tlie  aaiae  to  he  false  or 
rountrrfrit,  to  any  persf iii  or  pei'MioH :  and  Hhall  either  the 
name  day*  or  vvithin  the  sparr  of  irn  Arjh  then  mnU  vtMT  or 
tmdrr  in  payment  any  mort*  or  otiier  falne  or  roon^erfeit 
ney,  knowing  the  naine  to  lie  falne  or  counterfeit,  to  the 
perRon  or  persons,  or  to  any  other  person  or  peraonH ;  or  shall  at 
the  time  of  Hurh  uttering  or  tendering  have  aboat  him  or  hcTf  in 
his  or  her  rustmly,  one  or  more  piece  or  pieces  of  counterfeit 
money  besides  what  was  so  utteiTd  or  tendered;  then  aach 
pei-son  so  uttering  or  tendering  the  sane  shall  he  deeoMd  and 
taken  to  be  a  common  wZ/rrer  of  false  money;  and  being  there- 
of convicted  shall  suffer  a  vearN  imprisonment,  and  And  aare- 
ties  for  his  or  her  good  behaviour  for  two  years  more^  ta  be 
computetl  from  the  end  of  the  said  year ;  and  if  any  nensn 
having  been  once  so  vnn\  icted  as  a  common  utterer  of  fidse 
money,  shall  afterw  anls  again  utter  or  tender  in  payment  any 
false  or  counteifeit  money  to  any  iiersim  or  persons  know* 
ing  the  same  to  be  false  or  connterfeit.  then  such  person* 
ing  thereof  con\  ictiKl,  shall  Tor  such  second  oflbnce  ha 
judgeii  guilty  of  felonv  without  beneftt  of  clergy.*' (f) 
riii*  Ma-  'l'h>»  statute  like  that  of  the  8  At  9  W.  III.  c.  S6» 
lute  HocB  ing  counterfeit  money,  g^nerallv  is  confine«l  to  the  coM  and 
not  include  ^n^.^.^  ^,^;,,  ^|.  f,,^.  ri.alm.(ii)     In  a  case  where  the  dritadsBf 

rnfi^^        was  indi<*ted  lor  *<  unlawfully  uttering  and  tendering  *in  pay- 

r*  1 M]  n*^«i^  ^o  I*  H.  ten  counteifeit  half|)ence,  knowing  then  to  be 

counterfeit  ;*'  and  this  was  laid  in  one  count  against  the  farm 

of  the  statute,  and  in  another  generally ;  and  the  drfbndant 

w  as  con\  icted  on  the  general  count,  it  biMng  admitted  at  the 

trial  that  there  was  no  statute  applicable  to  the  fart;  npoa 

ivfeirnce  to  all  the  judges  they  held  the  conviction  wrong,  it 

not  being  an  indictable  offence,  (if) 

ri.,  ^t  -         The  >*oiils  of  the  statute  •♦  utter  or  tender  in  paymeat^ 

iitr  wiii      aiv  ill  the  disjunctive,  and  will  therefore  apply  to  an  uttering 

nioralrof  ^^  counterfeit  money,  though  it  be  not  tendeird  in  paynwB^ 

v:i^Mii::       hut  passed  by  the  common  trick  called  ringini^  Ike  diangmt 

•mmrv'i'v^  as  in  the  following  case.    The  prosecutor  having  bargained 

:hc  ui'  kn(  with  tlic  prisoucp,  a  Jew.  who  was  selling  fruit  aboot  the 

ill- ing  tho   streets,  to  have  five  apricots  for  six-pence«  gave  him  a  good 

"'"-'''•      sliilling  to  change.    The  prisoner  put  tlie  shilling  into  hb 

mouth,  as  if  to  bite  it  in  order  to  try  its  goodness ;  and  re- 

tuming  a  shilling  to  the  prosecutor,  told  him  it  was  a  bad 

one.     Tlir  prosecutor  gave   him  another  g^ood  shilling  which 

he  also  affected  to  bite ;  and  then  returned  another  shiUiqgt 

saying  it  was  not  a  gooil  one.    Tiie  prosecutor  gave  li& 

« 

(  By  section  4  of  this  statute  corri.-plinn  of  ii  Ante,  p.  76. 

»lood  ii  saved,  and  by  s.  K,  any  offender  out  ir  Cirwan'ncapc,  Oxford  Sum.  Am.  1794, 

^f  prison  discovering  two  or  more  persons  MS.  Jud.     1  East.  P.  C.  c.  4. «.  211,  p.  Itl 

?uiUy  of  any  of  the  said  offences,  «.••  ds  they  2I.carh  834,  note  (a). 
^  »h*?rrol  ron\'irtpd.  «hall  W  paidoncd. 


UP.  IV.  §  1.]     CoHnterfeit  Coin  t\J  llir  Smlni. 

another  good  tttiilling.  witli  wtiirli  tic  iiruiiiM-il  this  trick  it 
third  tinir;  tin-  Hhillingx  rctuniHl  liy  Mm  lii'ing  in  every  in- 
stance had.  The  couH  hfld  that  Ihc  wortli  of  Ihe  Ntiitute 
were  <)uffiripiit  to  includi;  tiii«  case ;  and  tiint  iillmng  and 
ng  in   paymetil   wntx:  two    distinct  and   inile|icn(leiit 

8omo  poinbi  hav«  arisen  an  to  the  form  of  the  Jndictmcut 
>ii  this  statuti^  of  15  Geo.  II.  c.  26.  In  oiie.  case  tiui  in- 
iieiit  chHrgfd  the  prtsniier  in  the  first  count  with  having 
the  \5ti\  Decembci-.  39  Geo.  111.  uttered  to  mio  <K  8.  a 
iterieit  half-crown,  knowing  it  to  be  mo.  and  in  the  attxmd 
*coHHt  with  having  on  tiie  said  isth  December,  ike.  ottered 
aimtiier  counterfeit  half-ci-own  to  thv  same  perwtn  ;  and  the 
prisoner  watt  convicted  nn  both  count**.  The  iiuestJon  was 
raiHcd  whetiier,  tlio  uttering  the  counterfeit  money  twice  on 
tlie  Hanic  day  bring  staled  in  two  amnta,  tlie  court  could  pro- 
nounce the  gtrater  punishment  inflicted  by  tJie  tlilrd  section 
of  tlie  statute,  or  must  give  otily  the  smaller  punishment  in- 
flicted by  the  second  section ;  and,  upon  reference  to  the 
judges  they  held  that  this  indictment  was  not  sufficient  to 
subject  the  pr-isoner  to  tlie  larger  jwnalty,  as  for  uttwring  two 
pieccA  of  conn ter felt  coin  on  the  same  day,  tlicre  being  no  dis- 
tinct averment  of  that  fad.  (y)  But  whei-c  two  utteriiigs  are 
charged  in  one  count  of  the  indictment,  on  a  certain  day  thcro- 
in  named,  tlie  day  will  be  held  to  be  material,  and  tlic  fact  of 
an  uttering  twice  on  the  same  day  t<i  bo  MufficieuUy  averi'od. 
As  whei-e  the  indictment  charged  tliat  the  prisoner  on  the  14lk 
of  February,  fee.  ottered  base  coin  to  W.  C. ;  and  tliat  on  the 
savl  \Alk  Februarijt  &c.  he  uttered  tn  J.  L.  other  base  coin,  it 
was  held  snflicient  to  warrant  tlie  higher  punishment  of  the 
third  section  of  ttie  statute;  tJip  utteriiigs  on  the  face  of  the 
indictment  appearing  to  be  on  the  st^me  ilay.  And  the  judges 
held  at  a  conference  upon  tliis  case,  that  though,  when  the 
day  is  not  material,  the  fact  may  be  ])rovcd  on  st  flay  dlfTerent 
from  the  day  laid,  yet  where  tlic  day  is  not  indifferent,  the 
ise  time  laid  must  be  proved :  and  that  in  this  case  it  must 
taken  that  it  was  pnived  that  the  defendant  uttered  coun- 
Teit  coin  at  two  different  times  of  tlie  same  day.  (s) 
•Wbcn  the  former  of  these  cases  was  considered  by  the 
judges,  it  appears  that  some  doubt  was  entertained  whether  a 
count  in  an  indictment,  chai^ng  two  utterings  on  the  same 
day,  sitould  not,  in  order  to  bring  an  offender  witlijn  the 
~^'   ■  section,  conclude  with  an   averment  tliat  the  offender 
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1 IG  Of  VUeriui^  or  Tendering  in  Papmnl     [bmk  u. 


a  i-ominoii 


Mr  ftH  a  comkuin  niterer  of  faUe  monefff  as  that  cbuise  dedam 
uttorer  of  hiHi  to  lio.  Biit  tliis  poiiit  wa.M  itis|MMed  of  in  a  case*  whick 
m>M."wir-  <x*<uiTcd  shortly  HftiTwanIs  whort'  the  iiriMouer  was  indicled 
rani  iiir  for  iittrniig  faist'  mono  knowingly,  ana  having  about  hiai ad 
-rvttrr       |)|^.  |j|,|,.  ^^f  ^^^^.^^  iittiMMnj;  othiT  flilHc  moiiev ;   without  aair 

<>r  tiio  thir.i  »w*nn«*nt  that    hr  was  a   annmon  ittlerer  of  jaiu    moncf. 
>e4.cioii  of     U|ion  ('on\irtion  jiiilf^fiu-nt  \\:ls  irspitod  to  take  the  opinion  of 
(be»iatute.  ||^^.  jiiilgi^s  u|MHi  thi*  c|uestion,  wh«*ther«  in  order  to  bring  the 
rase  within  the  thini  sertion.  tlie  indirtinent  should  not  lia?o 
(oncluded  with  a  distinc  t  a\ernient  that  tlie  defendant  was  a 
ionunon  uttenT  of  false  money,  or  wlietlier  that  were 
the  necessary  rouclusion  of  law  fi*oni  the  facts  stated. 
the  judges  upon  seanh  of  pivredents  for  many  years  back* 
finding  that  judgment  had  been  given  for  the  greater  pnniib 
nient  uiNin  indictments  drawn  in  this  form*  although 
were  to  be  found  containing  the  averment  in  questftm* 
that  such  avennent,  though  it  would  not  hurt,  was  not 
eessary  in  order  to  w  arrant  the  greater  punisliment.  (n) 
111  iiu  in-         Consistently  with  this  deti-rmi nation  it  was  lield  in  a  sab- 
iiictmciii      se(|uent  ra^e  not  to  be   iu*ressary   in   an   indictment  fiMr.a 
rond^.      HtTond  offence  against  this  statute,  to  state  tliat  the 
rt.,,,0  hefoi-e  which  the  former  trial  was  had,  did  adjudge  the 

«s<»i"ktt>ic  fendant  to  he  a  commm  ulterer.     The    indictment  chM|Bi 
«^!|''3"\[;  that  the  defendant  was  befoiv  that  time  in  due  farm  rf  ms» 
jiot  Drees-    fried  and  convicled  at  the  Guildfoni  Quaiier  Session^  on  a 
v?ute*"h      ^^'"^fti"  indictment  against  him  fur  uttering  false  and  oonn-- 
r^^lI71  ^^^'^^^^   *coin,  knowing  it  to  be  such:  having  about  hun  at 


the  Court    ^''^  time,  in  Iiis  custody  and  {Missessioiu  other  false  and 
on  the  fur-  tcrfeit  uioncy ;  and  that  it  w  as  theiTU|>on  adjudged  by  tte 
intT  trial,     Court  that  lie  should  be  iinpriscnied  fur  a  year,  and  until  he 
t*he  de^"*'**^  fouud  suivtics  for  liis  good  behaviour  for  two  years  mon; 
fendant  to    siiid  then  averred,  that  having  been  so  convicted  om  a  comatn 
iMf  a  com-    iitterer  of  fahe  money,  lie  afterw  ards  uttered  other  false  and 
inon  utter-  p,j|„|||»,.|j.j|  moiicy.    The  objection  taken  in  arrest  of  judg- 
ment, and  w'hicli  *w  sis  reserved  for  the  opinion  of  the  judgo^ 
was  this  that  in  stating  the  (M*iginal  record  and  judgaMUt 
of  the  Couit  of  Quarter  Sessions,  it  is  not  stated  that  the 
Tourl  did  adjudge  tlie  defendant  to  be  a  common  ntterer^  bat 
only  that  they  considered  and  adjudged  the  prisoner  to  be 
imprisoned  twelve   months  and  to  find  surety  for  his  good 
iiehaviour  for  two  \ears  more.     But  the  judges  held  that  it 
was  not    necessary  that  the    Court   shcmld  adjudge  the  de* 
fendant  to  be  a  common  utteivr,  though  the  statute  says  be 
shall  be  deemed  and  taken  to  be  a  common  ntterer :  that  being 
a  conclusion  of  law  :  and  it  being  suffi<'ient  for  the  Court  be- 
foi*e  which  a  defendant  is  convicted  of  an  offence  within  the 

n  HmWui  «:ure,  JUaidstont:  Sum.  Ass.  1791*,  147.  I  EaM.  P.  C.  c.  4.  s.  29.  p.  133.  The 
'''>r.  Uuller  J.  derided  upon  by  the  Judges,  same  judgment  was  Riven  on  another  can  of 
If'd.  T.  IPoo.     2  Lca«h  3j8.     iB^s.  anil  Tn'       nrn.iamin  Levi.  rcierTrd  nt  the  same  time. 
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statute,  to  adjudge  him  to  suffer  the  punishment  inflicted  by 
law  on  the  offence^  (ft) 

By  the  fifth  section  of  the  15  Geo.  II.  c.  28,  it  is  provided  Trial  and 
that  offender^  shall  he  indicted,  arraigned,  tried,  and  con-  ®^»**«°<^®- 
victed,  by  such  like  evidencCf  and  in  such  manner  as  coun- 
terfeiters of  the  coin;    with  a  proviso  that  the  pi*osecutiou 
b^  commenced  within  six  mouths  next  after  the  offence  com- 
mitted. 

For  the   purpose   of  proving  tlie  act  charged  in  the  in-  Evuience 
'dictment  to  be  done  knowingly ^  it  is  the  practice  to  receive  ?^^"'/*J 
proof  of  more  than  one  uttering  committed  by  the  party   °°^  *  **' 
about  the  same  time,  though  only  One  uttering  be  charged 
in  the  indictment.    This  is  in  conformity  with  the  practice 
*apon  indictments  for  disposing  of  and  putting  away  forged  [*  118] 
bank  notes,  knowing  them   to  be  forged;  (c)  upon  one  of 
which  the  counsel  for  the  prisoners,  objecting  to  such  evi- 
dence, contended  that  it  would  not  be  allowed  upon  an  in- 
dictment for  uttering  bad  money ;  and  stated  that  tlie  pr^f 
in  such  case  was  always  exclusively  confined  to  the  pai-ticu- 
lar  uttering  charged  in  the  indictment.     But  Mr.   Baron 
Thomson  said^  that  he  by  no  means  agreed  in  the  conclusion         * 
of  the  prisoner's  counsel,  that  the  pi'osecutor  could  not  give 
evidence  of  another  uttering  on  the  same  day  to  prove  the 
guiUy  knowledge.    *^  Such  other  uttering  (he  observes)  cannot 
be  punished  until  it  has  become  the  subject  of  a  distinct  and 
separate  charge ;  but  it  affords  strong  evidence  of  the  know- 
leage  of  the  prisoner  that  the  money  he  uttered  was  bad.     If 
a  man  utter  a.  bad  shilling,  and  fifty  otiier  bad  shillings  ai*c 
found  upon  him,  this  would  bring  him  witliiii  the  dcHcrip- 
tion  of  a  common  utterer ;  but  if  the  indictment  do  not  con- 
tain that  charge,  yet  these  circumstances  may  be  given  in 
evidence  on  any  otiier  charge  of  uttering,  to  shew  that  he  ut- 
tered the  money,  with  a  knowledge  of  its  being  bad."  (d) 

♦By  the  ninth  section  of  the  15  Geo.  II.  c.  28,  it  is  enacted  [*   119"| 
that  "  if  any  person   be  convicted  of  uttering  or  tendering  !„  prosecu- 
any  false  or  counterfeit  money  as   aforesaid,  and  shall  af-  tious  tor  a 
terwards  be  guilfy  of  the  like  offence  in  any  other  county  Jenc"^a^" 
or  city,  the  clerk  of  the  assize,  or  clerk  of  the  peace  of  transcript 


b  Michael's  cave,  Old  Bailey,  Feb.  1B02. 
2  Leach  938.     1  East.     P.  C.  Jddeiid.  xix. 

e  Whiley  and  Haines  (case  of)  2  Loach 
083.  1  New,  R.  92.  TatlershalPs  case  cited 
iu  Whiley  nnd  Haines.  And  sec  Ball's  case, 
1  Caraph.  325,  where  upon  an  in  iinnn'tit  nt 
Lewet  Sum.  Assizes  1807,  against  the  prisroncr 
t'tfi  knowingly  uttering  a  forged  bank  note, 
the  note  in  question  was  proved  to  have  been 
littered  by  the  ptisoner  on  the  17th  of  June; 
and  evidence  was  tlien  given  of  liis  having 
uttered  another  forged  note  of  the  same  manu- 
facture on  the  20th  March  preceding;  and 
that  there  had  been  paid  into  the  Bank  of 
England  various  forged  n6tes  dated  between 
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Dec.  1806  and  March  1807,  all  of  the  same 
innnufacture,  and  having  different  indorfe- 
inonts  upon  them  in  the  hand-writing  of  the 
prisoner  :  but  it  did  not  appear  at  what  times 
the  Bank  of  £ngland  had  received  these  notes. 
The  indorsements,  however,  in  the  hand- 
v/ritin*;  of  the  prisoner  were  consideird  as 
evidence  of  swch  notes  having  beep  in  his  pos- 
session. Upon  reference  to  the  judges,  they 
were  all  of  opinion  that  the  evidence  as  given 
in  this  case  was  propcilv  admitted.  And  sec 
Piiill.  on  Evid.  137. 

d  Whilev  and  Haines  (case  of)  "  Leach 
983. 


119  ^If  intering  or  Tendering  in  Pnpneni    [■••&  n- 

or  the        tlie  county  or  city,  where  flocb  oonrirtioii  was  haii. 


funner 
ronvirtion 


Ht  the  reqiieNt  of  the  proserutiir,  or  anj  othert  on  hia  Ma- 
khiiVbe  '  jesty'fl  behalf,  certify  the  Rame  by  a  tranarript  in  a  tm 
rvHriKP.  words,  roiitaining  the  eflert  and  tenor  of  sach  oonvirtioay 
for  which  certiftcate  two  nhillinga  and  aizpencey  mad  no 
more,  ^hall  be  paid ;  and  mich  certificatft*  being  prodactd 
in  Court,  shall  be  sufficient  proof  of  Mich  former  conne- 
tion/'  (c) 


SECT.  II. 
ur  CTTEaiXG,  TEifDEKixn,  kc.  TOHBioir  COVHTBKFBIT  canr. 


This  offence,  particularly  with  reapert  to  Um  gold 
called  Louis  d*or,  and  silver  dollars*  is  stated  in  tbe 
37  ^Gco.  111.  f.  126.  to  have  greatly  increaaed;  nmd  tte 
third  section  of  that  statute  makes  the  following 
HTGeo.       against  it     ^Tliat  if  any  person  or  persona  aball, 
Six  momhf  ^^   '^'^  ^^  passing  of  this  act*  «f/er,  or  tenier  m 
imVuon-  *  ^nenU  or  give  in  exchange^  or  pay  or  pni  qgf^  to  aay 
nient.  Hud   or  pcrsous,  any  such  false  or  counterfeit  coin  aa 


ISI'iIiJnthi.'  (namely,  by  the  second  section,  coin  not  the  proper  oaia 
of  this  realm,  nor  permitted  to  be  current  within  tba  laan) 

[*  120]  resembling,  or  made  with  intent  to  resemble  or  •look  liko 
any  gold  or  silver  coin  of  any  foreign  prince,  states  «r 


try,  or  to  pass  as  such  foreign  niin,  knowing  the  naa  to  be 

false  or  counterfeit,  and  shall  be  thereof  convicted^  erwy 

person  so  offending  shall  suffer  six  montlis  impriaouaeady  aM 

find  sureties  for  his  or  her  good  behaviour  for  alz  Bontha 

fo!ldV^      n^i^^  to  be  computed  from  the  end  of  the   wud  firat 

lence  two    months ;  and  if  the  same  perscm  shall   aftcrwarda  bo 

ytarf  im-     victeil  a  second  time  for  tlie  like  offence  of  uttering  wr 

wetrCand    ^^"^"15  '»  payment,  or  giving  in  exchange^  or  paying  or  pat- 

MiretleK  lor  ting  off*  any   such  false   or   counterfeit  coin    as   mi       *'* 

two  yearn    knowing  tlie  same  to  be   false  or  counterfeit,  such 

shall  for  such  second  offence  suffer  two  years  impriaomnaBitv 

and  find  sureties  for  his  or  her  good  behaviour  for  two  years 

For  a  third  more,  to  bc  computed  from  the  end  of  the  said  first  two  yearB; 

ro^y^wfth.  and  if  the  same  person  shall  afterwards  offend  a  third  tiow^ 

out  benefit   lu  Uttering   or   tendering   in   payment,   or   giving  in  ex- 

ofderg)'.     change,  or  paying  or  putting  off,  any  such  false  or  coon- 

terfeit  coin  as  afoi'esaid,  knowing  the  same  to  be  false  or 

counterfeit,  and  shall  be  convicted  of  such  third  oflience,  he  «r 

e  By  this  it  leems  that  the  justirci  of  the  certify  what  ii  done  in  another  court,  wbcit 

peace  in  sessions  have  power  to  try  »nch  of-  he  i?  not  nercfsarily  supposed  to  be  prairBt: 

lenders ;  otherwise  this  direction  to  the  clrrk  but  uo  power  is  given  to  the  seuions  by  aay 

of  the  peace  to  certify  the  conviction  is  in*  eipress  words  in  this  statute  to  bear  a«i  de- 

<  '>ntrunrc ;  for  hf:  is  not  the  proper  prr«on  tu  t^rminr  «nch  offences. 


V  IV.  ^2.]         yareign  Ci/unter/rit  I'oni.  I2fl[' 

she  shall  be  adjudged  to  be  guilty  of  felony  without  benefit  of 
clet^." 

A  certififate  of  a  former  conyictioii  is  made  suiUrient  evi-  EiWenee 
Jence  upon  tbe  ti-ial  of  au  offender  for  a  furUicr  offence    The  '^J"^^„  I 
'"h  section  of  the  statute  enaclt.  Uiat  if  any  [mtsou  Hball  hv-  by  n 
ivicteid  of  uttering  or  tendering  any  such  false  or  counter-  "' " 
bit  coin  as  afoi-csaid^  and  shall  afterwards  be  guilty  of  the  ''"' 
Ike  offence  in  any  otlier  cx}unty.  city,  <»■  jilacc,  Uio  cicrk  of 
'  i   assize,  or  clerk  of  the  peace   for  the  county,   city,  or 
ice,  where   snch   former  conviction  shall   have  been  had, 
lall,  at  the  request  of  the  prosecutor,  or  any  other  on  lib 
lajesty's  behalf,  ceilify  the  suuie   by   a  tnLnHcri))!,  in  few' 
rnrils,  containing  tJie  effwl  and  tenor  of  Hurh  convirtlon  ; 
hr  wbich    certificate   two   shillings   and   hixj»ence.  and    no 
more,  shall  be  paid;  and  such  certificate  being  produccil  in 
court  shall  be  sntBcient  proof  of  sucli  former  roii\  iction. 

*Having  in  custody  a  greater  nomber  than  five  picrw*  off*  I2Il|l 
counterfeit  fowign  coin,  whether  current  here  or  not,  makes  pe„on> 
the  pally  liolile  to  punishment  by    pi-oceeiliugH  before  a  jus-  iiatintin 
tice  of  the  peace.     The  sixth  section   of  tlie  statute  enacts,  ^'^0* 
tliat  **  if  any  person  or  perstms  shall  have  in  (Jieir  custody,  cckd 
without  lawful  excuse,  any  greater  number  than  five  pieces  ouml  — 
of  false  or  counterfeit  coin,  of  any  kind  or  kinds,  resembling,  colnwrtiJ 
or  made  with  intent  to  resemble  or  look  like,  any  gold  or  ruraign      1 
stiver  coin  or  coins  of  any  foreign  prince,  state,  or  coiinti-y,  ""'">"'■/ I 
or  to  |M«s  as  such  foivign  coin ;  crvery  such  person,  being  dtdt^      L 
thei-eof  convicted  uiKin  oath  before  one  justice  of  Uie  i)fBie,  "s"'""  ''•-■ 
shall  forfeit  all  sue  a  f»lsc  and  counterfeit  coin,  which  shall  '■.'''""•"- 
be  cut  in  pieces   liy   order  of  siicli  justice;  and   shall   for 
vvei-y  such  offence  forfeit  a  sum  not  exceeding  five  {Huinds, 
ii»r  less  than  forty  shillings,  for  every  such  piece  of  f^se 
■  counterfeit  coin  which  shall  be  found  in  the  rnstody   of 
fell  person ;  one  moiety  to  the  inlbi-mer.   the  other  to  the 
Wr  of  the  parish  « heiv  the  offence  was  committed :  and  in 
Itfftult  of  payment  forthwith  shall  be  committed  to  tJie  rom- 
'  m  gaol  or  house  of  correction,  tbei-e  to  be  kept  to  hani 
lour  for  three  calendar  months,  oi-  until  such  penalty  be 
lid." 


•CHAl'TKR  TUE  FIFTH.  \*  122]) 

f  TKeiving  or  paying  for  Ihe  rurrmt  Coin  any  mwc  ur  legu 
lIutH  iti  Inipfnt  vttlnr.  (1) 

^  (1)  This,   anJ    the    Iwo   following    chapters    conlaioing    Ihe    Blafutea    of] 


dk 
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♦(■IIArrKtt  THE  SIXTH. 

OJ  aa-ving.  or  procuring  others  to  serve.  Foreign  BUUe»^ 


j^«   131]  *riIAPTKU  THE  SEVENTH. 

Of  seduriu^  Soldiers  to  desert  jr  mufifty. 


\*   I3il  ♦l'IIAI»TKR  THE  EIGHTH. 

Of  Piracy.  {1) 

In  tivating  sliortly  of  this  oflfciuT,  wc  may  ronsidery  I.  Of 
Piracy  at  coiiiiimmi  law,  and  hy  Htatiiti*s.  11.  Ortbe  pliioMOi 
whirii  tlie  oflfnice  may  be  rommitteti.  I II.  Of  the  oowt  hf 
which  it  mav  be  tried. 


SECT.  I. 

OF  PIRACY  AT  COMMON  hkVT,  AXD  BY  STATVTBI. 


ririiry  nt         The  ofTeiice  of  piracy  by  comiucm  law  coiiHists  in 
I  Mminoii      ijifg  those  acts  of  nibben-  and  depredation  upon  tlie  high 

which  if  committed  ii|Mni  land  would  have  amounted  to  irimij 
tliere.  (a)  B^it  it  iK  no  felony  at  <'ommoa  law.  and  it  wis  0»* 
ly  punishable  by  the  civil  law  liefore  the  statute  38  HeikVIIL 
c.  15.;  and  this  statute,  though  it  makes  the  ofTence  canitak 
and  provides  for  the  trial  ol*  it  acconiing  to  the  course  oi  the 
connnon  law,  by  the  king*s  sinm  iai  commission,  does  notaike 
it  a  felony  ;  therefon*  a  panhm  of  ail  felonies  genermlly 
not  extend  to  it.  {h) 


a  1  finwk.  P.  (;.  r.  37.  s.  1.    4  lllnc.  (.'oiii.      iiiption  of  l)Uio<i,  nt  If.iitt  i»here  tha 
72.    2  Kabt.  P.  C.  c.  17.  s.  3.  p.  796.  tioit   is    UnUnr    the    Admir.-ilty  jurndictioB; 


b  1  flawk.  P.  C.  c.  37.  v.  13.     3  Iii»t.  112.      tl)<Mit>h  tlie  ruiiiiaiy  t*  )if>ltlen  bf   e 
2  Kast.  P.  (.'.  c.  17.  «>.  3.  p.  79t!,    uhi'ie   it  fs      lile  authority  upt>ii  attuiuHer  before   d 
said  that  the  oflfeiice  tloes  not   extend   to  cor-      ^iolle^^,  under  the  statute  of  lien.  VIII* 

Great  BritaiD,  which  have  no  operation  or  authority  in   this  coontry,  are 
omitted. 

For  the  laws  of  the  United  States,  tor  the  punishment  of  desertion,  and  b- 
ticing  soldiers  to  desert,  see  Ing.  Digest,  Army,  13.  3"^. 


h-VP.  VIII.  ^  1.]    Ojf  Piraci) — 6ij  i^talutfs. 

The  uflciicu  of  iiiiTK'y  is  also  pmvtrled  againHt  ht  the  enact-  fi'acy  by 
tm-nta  of  spvt'ral  .ttatutwi.     The  11  rikI  12  W.  ifl.  r.  7.  s.  8.  J''""^"",,!! 
enarU,  that  "  if  any  uf  his  Mnjc^ty's  natural  lioni  nubjccta,  w,  m.  c.   ' 
Of  ilvntzens  of  thi»  kiiigciom,  «hii!l  commit  any  i>iracy  or  roh-  ^'  '■  •■  •' 
bery,  or  any  act  of  hostility  against  others  *hw  Majesty's  sub-  p^Tifii 
jerts  upon  the  sea,  urnicp  colour  of  any  cuniniission  mun  any  I     '*®] 


tbe  I 


,  "  If  nnj  person  or  persons  shall  commit  upon  the  high  seas,  or  In  any  river, 
ksven,  busiu  or  bay  out  of  the  jurisdiction  of  any  parlicular  state,  murder  or 
robbery,  or  any  other  offence,  which  if  committed  within  the  body  of  n 
county,  (Toald  by  the  latvs  of  the  United  Stales,  be  punishable  with 
■ieath  ;  or  if  any  csptnin  or  mnriner  of  any  oilier  ship  or  vessel,  shall  pinti- 
cally  and  feloniously  nm  ntvny  vritb  such  ahip  or  vessel,  or  any  goods  or  nier> 
chandize  lo  Ihe  value  of  I'llly  dollars  ;  oc  yield  up  such  ship  or  vestel  volun- 
tarily lo  H  pirnte ;  or  if  any  seaoiaa  shall  by  violent  hands  upon  hii  CommaU' 
dcr,  thcrehy  la  binder  and  prcvonl  bis  tighline;  in  defence  of  his  ship  or  gooda 
commilteil  to  his  trust ;  or  shall  make  a  revolt  in  the  ship  :  every  such  o^ 
fender  shall  be  deemed,  taken,  and  adjudged  to  be  a  pimie  and  felon:  and 
being  thereof  convicted,  shall  sutTcr  death.  And  the  trial  of  crimes  commit- 
(ed  on  the  high  seat,  or  in  any  pluce  out  of  the  jurisdiction  of  any  particolar 
^late,  shall  be  in  the  district  where  the  olfender  is  apprehended,  or  into 
»vhich  he  may  first  be  brought. "  Ing.  Digest,  p,  155.  See  the  "  act  for  the 
punishmeut  of  certain  crimes  against  the  United  States,"  sect.  8. 

"  If  any  citizen  shall  commit  any  piracy  or  robbery  aforesaid,  or  any  act  of 
hostility  against  the  United  Stales,  or  any  citizen  thereof,  upon  the  hightea, 
under  colour  of  any  commission  from  any  foreign  prince  or  state,  or  on  pre- 
tence of  any  authority  from  any  person,  such  oll'ender  shall,  oolwithslandiitg^ , 
the  pretence  of  any  such  authority,  be  deemed,  adjudged,  and  taken  to  be  a 
'  ite,  felon,  and  robber;  and  onbeing  thereof  convicted,  shall  suffer  death.^' 
',  sect.  ft. 

^       Every  person  who  shall,  either  upon  the  land  or  the  seas,  linotvingly 

willingly  aid  and  assist,  procure,  command,  counsel  or  advise,  any  person  or 
perfon*,  lo  do  or  commit  any  murder  or  robbery,  or  other  piracy  aforesaid, 
upon  tbcseas,  which  shall  nifectlbe  life  ofsuch  person,  and  such  person  or  per- 
sons, sbnil  thereupon  do  or  commit  nny  such  piracy  or  robbery,  then  all  and 
every  such  person  so  as  albresaid  idding,  nssisting,  procuring,  comiuautfing, 
nellUig  or  advising  the  same,  eillier  upon  the  land  or  the  sea,  shall  be,, 
they  are  hereby  declnrcfl,  deemed  and  iidjudgcd  to  be  accessory  to  sodlt 
ciei  before  the  fact;  and  every  such  person  being  thereof  convicted,  fifaall' 
r  death.    Ibid,  and  section  lu,  of  the  last  mentioned  act." 

*'  After  any  murder,  felony,  rohbery,  or  other  piracy  whatsoever,  as  afore- 
ihall  be  comoiilted,  by  any  pirate  or  robber,  every  person,  who, 

lowing  Ihat  such  pirate  or  robber  has  done  or  committed  any  such  piracy 
robbery,  shall  on  the  land,  or  at  sea,  receive,  entertain,  or  conceal,  any 
such  pirate  or  robber,  or  receive,  or  taltc  into  his  custody,  any  ship,  vessel, 
goods  or  chattels,  which  have  been  by  any  such  pirato  or  robber,  piratically 
and  feloniously  taken,  shall  be,  nnd  are  hereby  ileclared,  deemed  and  adjudf 
ed,  lo  be  accessory  to  such  piracy  or  robbery  afterlhe  fact.  And  on  convlo 
tion  thereof  shall  be  imprisoned,  nol  exceeding  three  years,  and  6ued  not 


4 


tione 

i 


ive  hundred  dollars.'''     Ibid.  p.  I5l>,  and  sect 
n  or  other  person  shall  cominii 


I,  of  the  tost  man 
laughter,  upon  thehigbl 
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done  undcf  forcigu  piiiice  or  sUtp,  OF  |HTteiirr  of  authoritv  fitm  9Mj  pv» 
'^  M^ioa  of  ^^  whatKof vrr«  mirh  offender  and  ofieiidera  shall  be  deoMB^ 
sTroteign  adjudged,  and  taken  t«>  be  pirati-H,  felonNv  and  mbben  f*  aad 
tuir.  And  being  duly  convirted  tliereof,  arrortling  to  that  act*  or  the 
cfao^MVo  statute  es  Hen.  VIII.  c.  15.  shall  Huffer  auch  pains  of  dcaA. 
pirtcy  and  loss  of  lands,  got mIh,  and  rhattelH,  aH  pirates*  &c  upon  the 
coomiited  ^^  ought  to  suffer.  And  the  18  Geo.  II.  c.  30.  enacts,  ^^Oat 
eMiiiy*ir  all  persons  being  natural  h4)ni  subjects  or  denizens  of  his  Ha- 
commiii-  jestv,  who  during  any  Mar  shall  commit  any  hostilities  upon 
•ion.         \i^^  "j^^g^  op  In  gfiy  iiaven,  ri\  er.  creek,  or  place,  where  the  ai- 


seaft,  or  confederate,  or  attempt,  or  endeavour  to  corrupt  any  — ^-iii»roi-i| 
master,  officer,  or  mariner,  to  yield  up,  or  run  away  with  any  ihip  or  Tcneli 
or  with  any  goods,  wares  or  merchnndize  ;  or  to  turn  pirate,  or  go  oTtr  to, 
or  confederate  with  pirates,  or  in  any  wise  trade  with  any  pirate,  knoarfai^ 
hfm  to  be  such,  or  shall  furnish  such  pirate  with  any  ammunition,  tteiet,  or 
provisions  of  any  kind,  or  shall  tit  out  any  ves#ol  knowingly  and  with  a  de- 
sign to  trade  with  or  supply,  or  correspond  with  any  pirate  or  robber  upsD 
the  seas ;  or  if  any  person  or  persons  shall  any  ways  consult,  combiae,  ceo- 
federate,  or  correspond  with  any  pi  rate  or  robber  on  the  seas,  knowl^  Um 
to  be  guilty  of  any  such  piracy  or  robbery  ;  or  If  any  seaman  thall  coofiae  the 
■master  of  any  ship  or  vessel,  or  endeavour  to  make  a  revolt  In  taeh  ibip,Mch 
person  or  persons  so  offending,  and  beint;^  thereof  convicted,  shall  be  iaqwi- 
soned  not  exceeding  three  years,  and  tiiied  not  exceeding  one  tboamid  dol- 
lars.^ Ibid.  See  also  Ing^.  Digest,  pp.  170,  171,  for  certain  temporaiy  pro- 
visioos  by  ^  an  act  to  protect  the  commerce  of  the  United  States^  and  ponlih 
the  crime  of  piracy.-* 

A  robbery  committed  on  the  high  sens,  is  piracy  under  the  ad  ef  ITM,  c. 
36.  s.  8,  although  such  robbery,  if  committed  on  land,  would  not,  bj  the  Uws 
of  the  United  States,  be  punisthnlilo  with  doath,  and  the  courts  of  the  UoHed 
States  hare  jurisdiction  of  such  robbery  and  piracv.  The  United  Stirtear. 
Palmer,  3  Wheat.  310.  326. 

The  crime  of  robbery,  committed  by  a  person  who  Is  not  a  dticea  ef  the 
United  States,  on  the  high  seas,  on  board  a  vessel  belonging^  exclmlTely  to 
foreigners,  is  not  piracy  under  the  act  of  1790,  c.  36;  and  is  not 
under  that  net,  in  the  courts  of  the  United  States,     lb. 

The  act  of  1 790,  c.  36,  s.  ti,  extends  to  all  persons  on  board  all 
who  throw  off  their  allegfiance  by  cruising  piratically,  and  committing  jdrMj 
on^  other  vessels.  The  United  States  r.  Klintock,  5  Wheat.  1-14. 149.  United 
SUtes  V.  Furlong,  lb.  152.  184.  192.  The  United  States  r.  Holmes,  lb.  411 
416. 

In  such  case,  where  by  the  evidence  found  on  board,  the  vessel  does  not 
appear  to  be  sailing  under  the  authority  of  any  particular  nation,  the  borden 
of  proof  of  the  national  character  of  the  vessel  Is  thrown  on  the  priaooer.  Ik. 

Under  the  same  act,  if  the  offence  be  committed  on  board  of  a  foreign  TSi- 
sel  by  a  citizen  of  the  United  States,  or  on  board  a  vessel  of  the  United  Statei 
by  a  foreigner,  or  by  a  citizeii  or  forrig^ner  on  board  a  piratical  vessel,  the 
offence  Is  equally  cognizable  by  the  courts  of  the  Ignited  States :  and  it  makes 
no  difference  whether  the  offence  was  committed  on  board  of  a  vetoel,  or  in 
the  sea;  as  by  throwing  the  deccnHed  ovrrbonrd  and  drowning  him;  or  by 
shooting  him  when  in  the  sea,  thougfh  he  was  not  thrown  overboard.  The 
VmipA  States  r. .Holmes.  5  Wheat.  412.  AUk 


cbap.  mi.  5  i.]    cy  Piracf~-bj  siaImU^. 

mini  or  arimfnil!*  h«v«  piiwiT.  wrthnrity,  or  juruulictiun, 
agaiiHt  hia  Majeaty'a  Hiibjrcts,  hj  virtup  or  uimIpp  coliiur  of 
xny  commission  fnint  Kny  of  his  Mn  jcsty's  cnrmivs,  or  shall 
hr  (iny  other  wuyit  adherretit.  i>r  giving  md  «i-  romTurt  to  hb 
M.iJcKly's  eneinieit  upon  th«  sea,  or  in  any  haven,  river,  creeki 


I  foreign  country,  is  xipim  *'  (lie 
The  I iniled  States  r.Farloof, 


¥ 


A  vessel  lying  in  llie  open  roadslend  o 
high  sew"  wilhin  the  act  of  ITM,  c.  36,  s. 
6  Whear.  SOO. 

The  ncl  of  the  Sd  of  March,  1819,  c.  76,  9.  35,  which  provides,  '•  that  IF 
any  person  or  penuns  tthutsocver,  ihnll  upoD  the  high  sens,  commJt  the  crima 
of  piracy,  as  liefintd  by  the  laa>  of  natioju,  &c.  every  such  offender  or  offenders, 
shall  upon  coaviclion  thereof,  kc.  be  punished  with  death,"  i«H  cooRtilatioaal 
definition  of  the  crime  of  piracy ;  that  crime  heln^  dciined  by  the  frriter*  on 
the  law  of  nations  with  reAsonahlc  certainly.  The  United  Stales  v.  Smith,  ft 
Wheal.  153.  ICO. 

Robbery,  or  forcille  depredation  upon  the  aea,  aniinoji'nindi,  h  piracy  by 
the  iaw  ofnatioDs,  and  by  the  act  of  Congress.  The  United  Stales  t.  Forlmg 
andal.  &  Wheat.  164.  184. 

The  8th  section  of  the  act  of  1790,  c.  3ti,  is  not  re^euled  by  Ibe  set  of  tlie 
3d  of  March,  1819,  c.  76,  to  protect  the  commerce  ol  the  Uitited  Slatee,  and 
punish  the  crime  of  piracy.  The  United  Stales  v.  Furlong  and  al.  b  Wh«at. 
184.  192. 

In  an  indictment  for  n  piratical  murder  (nnder  the  act  of  1790,  c.  36,)  It  is 
not  Doceuary  that  it  should  allege  the  (Tisoner  to  he  a  cilizen  of  the  ('oited 
Stales,  nor  that  the  crime  was  committed  on  bonri)  a   ressel  belonging  to  a 
cilizen  of  the  United  States,  but  if  is  soflicient  to  charge  it,  as  committed  oo  « 
board  such  a  vessel,  by  a  mariner  sailing  on  hoard  such  a  vessel,     lb.  194. 

The  words,  "  out  of  the  jurisdiction  of  any  particular  stale,"  in  tlic  act  < 
1790,  c.  36,  s.  8,  are  construed  to  mean  out  of  any  purlicnlur  stale  ef  thitM 
Union.     lb.  200.  «" 

.\  commission  issued  by  a  person  claiming  to  be  the   olucer  of  a  repubKc^ 
whose  existence,  dt  facte  or  de  jure  is  unacknowledged  by  the  tJnlted  StatMJ 
will  uol  authorize  captures  at  sea.     Qnrrr,  Whellier  a  person  acting  WiUfcl 
good  faitli  under  such  a  commission,  is  guilty  of  piracy.     The  United  StBlefl| 
V.  Klintock,  5  Wheat.  141.  149.     But  however  this  miiy  be  in  general  n 
the  peculiar  circumstances  ot  h  case,  sb«wing  that  the  seizure  wasninde,  n«l 
jurt  /)<lli,  bill  ammo /urandi,  the  commission  will  not  exempt  the  offiendef  1 
from  the  cliarge  of  piracy.     lb. 

Each  count  in  an  indictment  for  piracy,  is  a  distinct  substantive  charge ; 
and  if  the  indictment  conform  to  any  one  of  the  counts,  which  in  Itseli'  wilt 
support  the  verdict,  it  is  sufficienl. 

Thus,  where  in  an  indictment  for  piracy  there  were  two  counts,  the  one 
charging  the  offence  as  committed  on  the  high  seas,  the  other  In  a  haven, 
basin  or  bay,  a  general  verdict  of  guilty,  may  be  sustained.  The  United 
Stales  V.  Furlong  et  al.  5  Wheat.  184.  201. 

The  clause  of  the  act  of  Congress  of  April  30,  1790,  c.  3b,  s.  8,  which  pro- 
■llidca  that  "  Iho  trial  of  crimes  committed  on  the  high  seas,  or  in  any  place 
of  the  jaritdiction  of  any  particular  state,  shall  L^  in  the  district  where 
the  offender  is  apprehended,  or  in  whicb  he  may  be  first  brought,"  appllesj 
only  to  offences  committed  on  the  high  seas,  or  in  some  river,  haven,  baatt^ 
or  bay,  not  within  the  jurisdiction  ol  atiy  particular  state  ;  and  does  not  a|ri 
ply  to  tile  (trn'ton'M  of  the  United  Slate*,  where  regular  courts  for  the  t ' 
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or  plare,  when*  the  admiral  or  admirals  have  powery  ttatbori- 
ty«  or.juriMlirtion.  may  be  triini  an  |Hrat«i»  felonB,  and  rob- 
beni  ill  tlie  .said  niurt  of  Admiralty*  on  flhip-boardy  or  upon 
tlie  land,  in  the  ^iiiiiie  manner  us  [H^rsons  guilty  of  piracy,  fe- 

of  offence^,  arc   proridod  hy  iSon'*rf-^s,      F.x  parte  I)  oil  man  and  Swartont,  4 
Cranch,  76.  KVj. 

The  courtii  of*  the  I'nitiMt  St:ite«  hav''  no  jurisdiction  amlcr  the  act  of  April 
30,  1790,  c.  'M\  of  the  crime  ot*  mnn»liiiii;iilt?r  committed  by  the  master  upon 
one  ot'the  seamen  on  board  a  merchant  vessel  of  the  United  States,  lying  in 
the  river  Tiin^  in  the  empire  ot'  t*hinn,  Xi  miles  abore  its  moath,  and  a 
hundred  miles  from  the  shore,  and  l>elow  I«ivi-  water  mark.  The  United  States 
7.  Wiltbergen,  5  Wheat.  7t>.  IK). 

The  8th  and  9th  articles  for  the  ^ovi-nnnent  of  the  navy,  adopted  by  the 
act  of  April  'i3,  1K(H^  (Ing^.  D\^.  (•.^K)  relate  to  spoliation  from  prires,  not  to 
acts  of  piracv  I  nitcd  States  i-.  Junes,  rcnn.  C  C.  April  \Q\'X  MS.  Reports. 
Wharton's  Dig.  1  oO. 

Robbery  on  the  hii^h  ^eas.  by  a  cotnmisioncd  privateer^  is  piracy  under  the 
act  of  1790,  and  by  the  law  of  nation'*.     H»id. 

A  subordinate  officer  or  private,  commit (iiii;  piracy,  cannot  plead  tbe  or- 
ders of  his  superior  officer  as  an  excu^'O  or  ju^titication.     Ibid. 

To  constitute  the  olfcncc  of  piracy  within  the  act  of  171H),  by  piratically 
and  feloniously  runninj^away  with  a  \o<^eU  per<uual  tbrre  and  violence  is  not 
necessary.  The  I'nited  States  v.  Tiilly  and  al.  1  (.2allison*s  Reports,  847, 
Mass.  District. 

The  ^^  piratically  and  feloniously  running  away  with  a  vessel,^'  within  tbe 
act,  is  the  running-  away  with  a  vessel  witli  liie  intent  of  converting  tbe  same 
to  the  taker^s  own  use,  ai^ainst  the  will  of  the  owner.  The  intent  mmt  be 
nnimo  Jurandi.     Ibid. 

The  Circuit  Court  of  the  Initcd  Maic<<.  !ia<  coipii/ance  under  the  act  of 
1790,  s.  8,  of  pimcv  on  hoard  of  an  Anieriran  !>l)ip,  although  committed  in  an 
open  roadstead,  adjacent  to  a  foreign  territory,  and  within  a  half  mile  of  the 
shore.     The  I'nited  >l.ites  v.  Iu»'!*',  1  (iai Union's  Kepoih.  ;)2t. 

pE-NKbYLVAMA  I)i«iThi«  T. —  Anierifan  >fann'n  [lul  on  hoard  a  vessel  of  the 
United  States  at  a  foreign  port  l»y  an  \irieri(*:ni  ron«uU  are  withm  the  mean- 
ing of  the  act  of  April  ;50.  I7!KK  (h>i;-  i^iu^  K1*>.)  wiiich  declares  it  to  lie  pi- 
racy to  make  a  revolt,  and  a  misdemeanor  to  coniine  the  master,  &c.  And 
they  are  bound  to  all  the  olilii^aiiuM**  and  duties  which  exist  in  the  case  of  ar- 
ticled seamen.     I'nited  State*  v.  .^I»:u|»  and  al.  1  Teter's  Kep,  llt>.  121, 

To  convict  of  ihi^  offence,  it  is  not  iie(  e^sary  that  the  defendants  should  be 
proved  individually  to  hnve  u<ed  any  foire  or  threats  to  compel  the  captain 
to  confine  him^'vlf  to  !ii^  rahin.  or  to  roitrn  lii*i  comin.nid.  It  is  sufiicient,  if 
they  joined  in  th«'  i^eneral  contedeiacy.  and  hv  their  prc<enre  countenanced 
the  act.     Ihid.  \[i\.  liit*. 

It  feeins  that  to  make  a  revolt  under  the  act.  i?  to  throiv  oil'  all  obedience 
to  the  ma<»ter:  to  take  posses'^ion  nf  the  vessel  hy  the  crew ;  to  navigate  her 
themselves,  or  to  tran^^t'er  the  command  to  some  other  person  on  board;  and 
MUch  offence  mav  be  committed  on  hn.ird  merchant  vessels  as  well  in  time  of 
peace,  as  in  time  i>f  war.     Ibid.  I'il,  IJJ. 

It  seems  that  to  hrin^  a  Cfise  of  revolt  within  the  act  of  (*ongre>s,  an  attack 
upon  the  master  sh«)u)d  he  accompanied  by  >ome  evidence  indicating  on  the 
part  of  the  as-Stiiinnts.  an  intention  tu  take  po«se«sion  of  the  vessel.  I'nited 
States  V.  Smith  and  al.  C.  (\  October  lJ:i  I.  M.S.  Ueports.  Wharton's  ilig.  160. 


CHAP.  Till.  §  1.]    Of  JPifac]/u-(y  Statutes.  ISO 

lony,  and  robbery,  are  by  the  said  act  (c)  directed  to  be  tried ; 
and  such  persons  being  upon  such  trial  convicted  thereof  shali 
suffer  such  pains  of  death,  loss  of  lands,  &c«  as  any  other  pi- 
rates, felons,  and  robbers,  ought  by  virtue  of  the  statute  11 
and  12  WI  III.  c  7.  or  any  other  act,  to  suffer."  (d) 

The  ninth  section  of  the  statute  11  and  12  W.  III.  c.  7.  en-  Command 
acts,  that  ^  if  any  commander  or  master  of  any  ship,  or  any  men,"^. 
seaman  or  mariner,  shall,  in  any  place  where  the  admiral  running  * 
hath  jurisdiction,  betray  his  trust,  and  turn  pirate,  *enemy,  or  [*  137] 
rebel ;  and  piratically  and  feloniously  run  away  with  his  or  away  with 
their  ship  or  ships,  or  any  barge,  boat,  ordnance,  ammunition,  go  ^^.^or~ 
goods  or  merchandize ;  or  yield  them  up  voluntarily  to  any  yielding 
pirate;  or  shall' bring  any  seducing  message  from  any  pirate,  voluntarily 
enemy,  or  rebel ;  or  consult,  combine,  or  confederate  with,  or  o^  confJdiM 
attempt  or  endeavour  to  comipt  any  commander,  master,  of-  rating  with 
ficer,  or  mariner,  to  yield  up  or  run  away  with  any  ship,  J^^"*tin**|o 
goods  or  merchandizes,  or  turn  pirates,  or  go  over  to  pirates;  comipt  Uie 

ell  and  12  W.  Ill,  c.  ?•  where,  for  the  same  crime  or  fact  at  high  trea- 

d  Section  3.  contains  a  proviso  that  any      son.    But  by  sec.  3.  the  act  is  not  to  prevent 

person  tried  and  acquitted,  or  convicted  ac«      anV  offender  who  shall  not  be  tried  according 

cording  to  the  act,  shall  not  be  liable  to  be      thereto,  from  being  tried  for  high  treason  with- 

indicted.  See.  again  in\Great  Britain  or  else-      in  this  realm,  according  to  the  statute  28 

Hen.  VIII.  c.  15. 


Confiniog  the  captain  while  the  vessel  is  in  a  bay  or  river  of  a  foreign 
country,  is  an  offence  within  the  12th  section  of  this  act;  and  an  indictment 
,  charging  the  offence  to  have  been  committed  on  the  hieh  seasy  is  good.     lb. 

Any  confinement  of  the  master  of  a  vessel,  whether  by  depriving  him  of 
the  use  of  his  limbs,  or  by  shotting  him  up  in  the  cabin,  or  by  intimidatioo, 
preventing  him  from  the  free  use  of  every  part  of  the  vessel,  amounts  to  a 
confinement  within  the  12th  section  of  this  act.  ibid.  United  States  v.  Sharp 
and  al.  1  Peters  Rep.  122. 

If  the  captain  was  restrained  from  performing  his  duties,  by  such  mutinous 
conduct  of  his  crew  as  might  easily  intimidate  a  firm  roan,  this  will  amount  to 
a  constructive  confinement  within  the  meaning  of  the  act ;  and  it  makes  no 
difference  in  this  respect,  that  the  master  did  in  fact  go  unmolested  to  every 
part  of  his  vessel,  whenever  he  pleased,  if  he  was  compelled  by  a  regard  to 
his  own  ^fety  to  go  armed,  and  if,  from  ail  the  circumstances  of  the  case,  it 
was  necessary  or  prudent  for  him  to  do  so.  United  States  v.  Bladen,  1  Peters 
Rep.  213,  214. 

Seizing  the  person  of  the  master,  although  the  restraint  continue  but  a  mi- 
nute or  two,  amounts  to  an  actual  confinement  within  the  law     Ibid. 

A  master  of  a  vessel  may  so  conduct  himself  as  to  justify  his  officers  and 
men  placing  restraint  upon  him,  to  prevent  his  committing  acts  which  may 
endanger  their  lives ;  but  an  excuse  of  this  kind  must  be  listened  to  with 
great  caution,  and  such  measures  should  not  be  continued  beyond  the  exist- 
ence of  the  danger  which  occasions  it.  United  States  v.  Sharp  and  al.  1  Pe- 
ters Rep.  127. 

A  battery  by  the  master  in  pushing  defendant  from  him  with  a  chair,  did 
not  justify  a  confinement.    United  States  v.  Bladen,  1  Peters  Rep.  213,  214. 

An  indictment  under  this  act,  which  charged  tn  the  same  county  the  offence!^ 
nf  making  n  revolt,  and  confining  the  captain,  was  quashed.     Ibid.  It^^l. 

vol-  T.  11 
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Of  Piracy— kf  MaMet. 


Forcibly 
•DierinK 
mrrchint 
•hi pi  and 


cr«w,  Lc.    or  if  any  penoii  shall  lay  vMrat  haads  <ni  bia  „  ,■, 

Ton^^Ji'-    ^'l*^i^l>7  ^  hinder  him  fron  flghting  ia  ddeaca  of  hia  ahi^ 

fills* force    ^^^  S9^  oomnutted  to  his  tnwt  (t)  or  shall  coBlaa  Ua  aas- 

upoii  the     ten  or  make  or  endeavour  to  make  a  reralt  ia  the  ah^  hr 

comiBamj.  „|^^|  |^  gdiudged^  deemed,  and  takea  to  be  a  pirate,  fUoa,  aad 

robber*  ami  being  conTicted  thereof  according  ta  the  divectioa 

of  this  act,  Rhall  suflfirr  death  and  loss  of  luida»  go«ida»  and 

chattelH,  as  pirates,  felonH,  and  robbers  upon  the  aeasy  aaghl 

to  fuiffer/* 

By  the  statute  8  Geo.  1.  c.  ^4.  s.  1.  **iB  case  any 
penM>ii8  belonging  to  any  Hliip  or  vessel  whataoeTcryupoB 
ing  any  merchant  ship  or  vessel  on  tlie  high  seas*  or  in  a^y 
de^'iroyinK   poK,  haven,  or  rreek  whatsoever*  shall  forcibly  boai  ~ 

Cro\  /  ^^  ^^^^  ^^^^  **'"?  ^'*  ^^^"^'i  •  A>**'  though  they  do  not 

2*4.  r.  i. '  carry  off  such  ship  or  vessel,  shall  throw  overboard  or 

made  per.  any  part  of  the  giMids  or  merchandizes  belonging  to 

rcira.  u.  ^^  >essel ;  the  |M*rson  or  persons  guilty  thereof^  shall  in  aA 

c.98.*».  7.  resiiects  be  deemed  and  punislie«i  as  pirates  as  afcMTsaid.'' 
r»  1331        ^^^  ^^^^  statute  of  Geo.  I.  s.  1.  enacts  also^  that  **if  any 

Trading  Commander  or  master  of  any  ship  or  vessel,  or  any  oflie^* — 

with  pi-  son  or  persons,  shall  anywise  trade  with  any  pirate  by 

Ii'ilhili-"'"  barter,  exchange,  or  in  any  other  manner,  or  alHir' 

them  uiih  Hiiy  pirate,  felon,  or  robber  upon  the  seas,  with  any 

nmmiini-  tion,  ])rovision  or  stores  of  any  kind ;  or  shall  lit  ont  a^y  abip 

coinbining  or  vesscI  kiiowingly,  ami  with  a  design  te  trade  with»  er  anp- 
ply,  or  corres|ioiid  with  any  pirate,  Mon,  or  robber  apoii  the 


or  corres- 


^tb 'them  ^^  ^  ^^  ^^  ^"^  person  or  iiersons  shall  any  ways  esaanlt* 
]^c.  c  Geo!  combine,  confederate,  or  com*spond  with  any  pirate^  Min^ or 
I.C.24.S.1.  robber  on  the  s(*as,  knowing  him  to  be  guilty  of  any  wtA  pi- 
racy, felony,  or  robbery,  every  such  offender  and  oihi  ~ 
shall  be  dccme<l  and  adjudged  guilty  of  piracy,  fekMnr, 
robber}'.*'  The  act  further  pro\  ides,  that  every  oflhider 
victed  of  any  piracy,  felon> ,  or  robbei^,  by  virtue  of  the  act 
shall  not  be  admitted  to  have  the  benefit  of  clergy.  (f\ 
The  statute  32  (ieo.  II.  c.  25.  s.  IS,  provides  that  u 
anv  commander  of  a  private  ship  or  vessel  of  war  dniy 
"V'^'''\ .  ,   missioned  by  the  29  Geo.  II.  c.  34,  or  that  act,  shall 

ships  whi'-h        .  ,  ^  I  ,  I    I         •  A 


Ransnnim;; 

illegally 

iiftitral 


bnre  been 


with  any  commander  or  otiier  ]ierson  belonging  to  any 
iiL'tde  prirr.  tral  or  otlicr  ship  or  vesst*!  (except  those  of  his  Majesty^a  de- 
c?^!s'ii  clarcil  enemies)  Tor  the  ransom  ol'any  such  neutral  or  other 
ship  or  vessel,  or  the  cargo,  after  the  same  has  been  taken  as 
a  prize;  and  shall,  in  pursuance  of  such  agreement  quit*  set 
at  liberty,  or  dischai-ge,  any  such  prize,  instead  of  bringing 


«  Thi$  last  provision  is  similar  to  one  in  the 
^tat.  22  and  23  Car.  II.  r.  11.  §.  9.  which  in- 
ncts  genera llj,  that  such  an  offender  shall 
Miffcr  fleath  an  a  felon  ;  but  does  nut  specify 
any  mod(;  hy  which  he  ik  to  be  tried.  This 
statute  of  Car.  If.  contains  also  some  provi- 
-*>ion!t  as  to  yivldin;;  without  flighting,  and  an 
1*^  niaijueik  dt dining  or  refusing  to  fight  and 


defend  the  ship  wbea  coDimandad  bj  Um  ■■»* 
ter. 

/  S.  4.  and  hy  s.  3*  every  veswl  ftttcd  «rt 
to  trade,  Hie,  with  iiiratei,  and  aim  dM  ODodih 
shall  be  forfeited,  half  to  the  ciown  and  half 
to  the  informer.  OSendtrt  against  dUt  act 
are  to  t*e  tried  according  to  the  St  Hen.  VI U: 
c.  i:..  and  11  and  U  W.  III.  c.  7» 


en\r.  tiii.  ^  l.]         0/  Piraaj. — Caatn. 

it  intn  noitiR  pnrt  «f  his  Majcsty'R  datnininnA;  mich  offender 
Nliiill  be  lU'cini-il  nitil  Hdjutlgwl  guilty  <>f  iiirtu-j'.  Colony,  and 
robhrry,  ami  niiiill  siiffpr  dcatli.  (jj) 

•I'riiirlii  Ihi'sc.  HtMutes  (except  tfic  stahitc  of  Hen.  VIII,)  [•  139 

tlie  Tollowini;  riiNi;  w(w  ilt'cirfnl  npnii  ihti  Kultjert  of  piracy,  i; ' 

Several  marinArii  on  lioanl  a  sliip  lying  near  tlio  (imynf,  I' 
sviKC'd  (he.  rniitain,  tie  not  agrr^inp;  with  tlicm.  anil  having 
put  him  on  slinn-,  carriMl  away  tliviship,  aiid  aftcrwai-'lM  coin- 
niittnl  several  piracies.  This  force  upon  thf^ captain  anil  the 
t'jirrying  awaj  the  Hhip.  which  wtut  explained  hy  the  use.  of  it 
attiTwartlx,  wh.s  ailjinlged  pirncy;  and  Uity  wiireexei'utwl.(A) 
But  in  a  stibaequeiit  cane  whiire  tJie  master  of  a  vcHsel  loaded 
gnfidx  on  board  at  Rott«-rdani,  ronsi^ed  to  Mnlaga.  which 
he  cauMed  to  In-  injured,  and  after  lie  hail  run  tlic  goods  on 
Mhore  in  England,  thv  fthip  was  burned,  when  be  ]iroteNti>d 
botli  the  tihip  anil  cargo  as  burned,  with  intent  to  defraud  the 
owner  and  insniTrs;  tlie  judges  »f  the  common  law,  who  ua- 
uisted  the  .judge  of  tlie  Ailniii-alty,  ilirected  an  acquittal  niioii 
an  indictment  fur  piracy  and  stealing  the  good^;  because, 
being  only  a  breuth  of  trust  and  no  felony,  it  cuulil  not  be 
piracy  to  convert  the  goodn  in  a  fraudulent  manner  until  the 
!<perial  trust  was  dettrminwl.  (i) 

Upon  an  Indirtment  on  the  statute    18  Geo.   il.  c.  30.  a  Cmoo 
question  was  made  whether  mUurin^  to  the  ffjwf*,!  enrmies  J'i".'*^"l 
in  hniittlely  cruising  in  their  shipH  coitid  l>e  ti-ietl  as  piracy  • 
under  the  usual  commission  granted  by  virtue  of  tho  statute  '' 
3H  Hen.  VIII.  c.  15.     The  statute   18  Geo.  II.  i-ecites  that  "i, 
doubts  had  arisen  wlietlier  subjects  entering  into  tlic  service  piracj. 
of  tho  king's  enemies,  uii  hoard   privateers  and  other  ships, 
having  commissions  from  France  and  Spain,  and  having  by 
such  adherence  {uvn  guilty  of  higti  treason,  could  be  deemed 
guilly  of  felony  within  liie  intent  of  the  act  of  1 1  &   12  W. 
III.  c  7,  and  bo  triable  by  the  court  of  Admiralty  'appointed  [*   14(1 
hy  virtue  of  the  said  act :  and  then  enacts  tliat  persons  who 
shall  commit  hostilities  ni>on  the  sea,  ^:  against  his  Majes- 
ty's subjects  hy  rirtnc  or  under  colour  ol  any  commission 
from  any  of  his  Majesty's  eneniien,  or  hIihU  be  any  othtrwite 
udhfrrni  to  liis  Majesty's  enemies  upon  the  sea,  &c.  may  be 
tj-icd  as  pirates,  felons,  or  robbers,  in  lite  saiil  coui't  of  Admi* 
rally  in  the  same  manner  as  persons  guilty  of  piracy,  folonyt 
and  rubbery,  are  by  the  said  act  directed  to  be  tried :  but  It 

g  Saction  13.  allovi  wnirDibanit  gnodi  la 
be  talMti  (lom  a  muital  ituoli  li*ble  onljr  tn 
tN  fntMtan  of  inch  goodi,  ■nd  thai  thsre- 
upon  the  tuutril  hubI  Ri«f  b*  illfchnrwil, 
A  qu«tti(in  ii  miide  whalher  thit  nci  is  iitll  in 
I  Dfticala  1  E««.  P.  C.c.l7.>.T.p.eol.  TKa 
'  fUluMtt  Oco.  III.  E.S£,  piohibiu  rBuwimiug 

'     "■  "   'mging  to  any  aubjscl  uf  111*  M«- 

ili  an  board  Ui*  uinut  which  ibnll 


nilh  hi*  Mnjsttjri  oi  hy  any  p«naai  cc 

ng  honiUlies  againil  hit  IVlajeii}''<  ti 


3Mad.  Tl.    3E«(l.Pa 
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docs  Mt  tmj  that  they  Hhall  be  iumiti  pinUeit  Ice.  m  ia  thi 
flUt  11  Ac  IS  W.  111.  c.  r.  llie  priMNirr  having  bee*  c^h 
virted,  the  question  wan  renen  ed  for  the  conidderatiiNi  off  tk 
judges :  and  it  was  agreed  by  eight  who  were  preseadU  (k) 
that  the  prisoner  had  been  well  tried  uniler  the  conmisBis^ 
For  that  Uking  the  two  Htatutes  of  1 1  Ac  12  W.  III.  and  It 
Geo.  II.  togetlwr,  and  the  doubt  rained  in  the  latter,  aad  alia 
its  enactment  that  in  the  inMtanfOH  therein  nirntioiied«  and  al- 
so in  case  of  any  other  aiilioring  to  the  king*s  eneniie%  the 
parties  might  be  tried  as  pirateH  by  the  court  of  Admiral^ 
according  to  that  statute*  it  was  substantially  declaring  thai 
they  should  ho  deemed  pirates ;  and  that  it  was  a  juat  roa- 
struction  in  tlieir  favour  to  allow  them  to  be  tried  as  stidk  by 
ajury.(/)  The 48  Geo.  III.  c.  130,s.r,  10, and  49  Geo.  IIL 
c.  182,  s.  1.  and  h.  13. 16,  relate  to  the  unlawfully  keeping  pos- 
session of  anchors  and  other  materials  belonging  toaliipB,and 
the  receiving  of  such  stolen  articles,  kjc. 
f>f  srcerso-  •fcceMOftc^  to  pimcv  Wert*  triable  only  by  the  civil  law  if 
riei  II  u.  their  offence  was  committed  on  the  sea,  and  i^-ere  not  triable 
J2  w.  111.  Hi  nil  y  ||||.|p  oifence  was  (*oinniitted  on  land,  until  the  statute 
^'  ^'  1 1  Ac  le  W.  ill.  c.  r.    The  tenth  wTtion  of  tliat  atatutr  en- 

acts, •*  that  every  {lerson  and  |M*i-sons  whatsoever*  who  shall 
either  on  tiie  land,  or  u|Nin  the  si»as.  knowingly  or  mittingly  set 
\^  141]  fortli  any  pirate;  or  aid  and  ^assLHt,  or  maintain*  procui^, 
command,  counsel,  or  ad\iKe,  any  |)erson  or  |icrsons  whafcm- 
ever,  to  do  or  commit  any  piracies  or  robberies  upon  the  sens  ; 
and  such  iierson  and  persoiui  shall  thereuiMin  do  or  oonmit 
any  such  piracy  or  robbery,  tlien  all  and  every  such  peraon  or 
persons  whatsoever,  so  as  aforesaid  matting  lortli  any  pirate* 
or  aiding,  assisting,  maintaining,  procuring,  conmuur*^ — 
counselling,  or  advising,  the  same  either  on  the  land  or 
tlie  sea,  sliall  be  and  aiv  heirby  dcrlan^d,  and  shall 
and  adjudgtHi  to  be  accessory  to  such  pii*a(*y  and  robbery, 
and  committed  ;  and  further,  that  aftA*r  any  piracy  or  robberj 
is  or  sliall  be  cominitteil  by  any  pirate  or  rubber  whataaevfrf 
every  |iersoii  and  pt^rsons,  who,  knowing  tliat  such  pimte  or 
robber  has  done  or  coinmitti^l  such  piracy  and  robbeiy,  ■ball 
on  the  land  or  u|Mm  the  sea,  receive,  entertain,  or  em^^^i^l^ 
any  such  pirate  or  robber,  or  irceive  or  take  into  his  custody 
any  ship,  vessel,  goods,  or  chattels,  which  have  been  by  amr 
such  pirate  or  i*obber  piratically  and  feloniously  taken;  shdu 
be,  and  are  liereby  likewise*  derlai*ed,  deemed  and  adjiidgedp 
to  be  accessory  to  snch  pirary  and  i-ohbery.**  And  then  the 
statute  directs  •*  tliat  all  such  accessories  to  such  piracies  and 
robberies  shall  be  inf|uired  of,  trie<i«  heard,  determined,  and 

ib  Lord  Loughborough,  Lord  C  B.  Sky nner,  the  18  Gen.  IL  c.  30,  proridai  Uimt  iht  ict 

Could,  J.  Willis  J.  Akhuffct,  J.  Eyie,  B.  Her-  chall  not  prereot  any  oftnder  who  ilwll  Mt 

»yn,  B.  and  Heath  J.  who  met  Nov.  II,  17ft?«  be  tried  according  thereto  from  being  trWd  ftr 

/  llvank*8  cafe,  MS.  Gould,  J.  I  Cast.  P.  C.  hi(;h  trenmn  within  thii  realm  accordioK  W 

^.  17.  s.  5.  p.  798,  799.    Tbe  third  lection  of  the  ktit.  28  Hta.  VUI.  c.  15. 
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adjudged,  after  the  common  course  of  the  laws  of  this  laiid, 
according  to  the  statute  28  Hen.  YIII.  as  the  principals  of 
such  piracies  and  robberies  may  and  ought  to  be,  and  no 
otherwise :  and  being  thereupon  attainted,  shall  suffer  such 
pains  of  death,  losses  of  lands,  goods,  and  chattels,  and  in 
like  manner,  as  such  principals  ought  to  suffer,  according  to 
the  Stat.  28  Hen.  Vlll.  which  is  thei'eby  declai-ed  to  continue 
in  full  force**' 

A  subsequent  statute,  however,  makes  an  alteration  with  But  accet- 
respect  to  the  accessories  described  in  11  &  12  W.  HI.  and  ^J^^^,^'^'' 
declares  them  to  be  principals,  and  that  they  shall  be  tried  to  be  prin- 
accoi*dingly.    The  statute  is  the  8  Greo.  I.  c  24,  which  in  the  cipab,  and 
tliii'd  section  reciting  that  <*  whereas  there  are  some  defects  in  fried °ac- 
tlie  laws  for  bringing  persons  who  are  accessories  *to  piracy  r*  ]^21 
and  robbery  upon  the  seas  to  condign  punishment,  if  tlie  cordingiy 
princi])al  who  committed  such  piracy  or  i^obbery  is  not  or  ^y  »  p***- 
cannot  be  apprehended  and  brought  to  justice,"  enacts,  "  that  ^'  ^•"'*' 
all  i>ersons  whatsoever,  who  by  the  stat.  11  &  12  \\\  III.  ai*e 
declared  to  be  accessoi*y  or  accessories  to  any  piracy  or  rob- 
bery thei*ein  mentioned,  are  hereby  declared  to  be  principal 
pirates,  felons,  and  robbei*s,  and  shall  and  may  be  inquii*cd  of, 
heard,  detennined,  and  adjudged,  in  the  same  manner  as  i)cr- 
sons  guilty  of  piracy  and  i*obbery  may,  according  to  that  sta- 
tute ;  and  being  thereupon  attainted  and  convicted,  shall  suf- 
fer death  and  loss  of  lands,  &c.  in  like  manner  as  pirates  and 
r^  bbers  ought  by  the  said  act  to  suffer."    And  the  foui-th  sec- 
tion of  the  statute  excludes  all  such  offenders  from  the  benefit 
of  clergy. 

It  has  been  fully  settled  that  one  who  knowingly  i*eceives 
and  abets  a  pirate  within  tlie  body  of  a  county  is  not  triable  by 
the  common  law,  the  original  offence  being  cognizable  alone 
by  another  jurisdiction,  (in) 

The  28  Hen.  VIII.  c.  15.  takes  away  clergy  in  the  cases  or  clergy 
of  piracy  to  which  that  statute  applies :  (n)  and  some  of  the  '»?  '-^^^^  "^ 
♦offences  made  pii*acy  by  subsequent  statutes  are  also  ex-  r#^*^I\^^'] 
pressly  excludetl  from  clergy.    The  statute  4  Geo.  I.  c.  11.  ^,v^n   « 
s.  7,  enacts  that  all  persons  w  ho  shall  commit  any  offence  for  rommi^iter) 
which  they  ought  to  be  adjudged  pirates,  felons,  and  robbei*s,  on  the  hi^h 


m  Admiralty  cite,  13  Co.  53.  And  a  little 
before  this  case  the  law  appears  to  have  been 
to  considered  in  the  case  of  one  Scadding, 
who  was  committed  by  the  court  of  Admiralty 
for  aiding  a  pirate  to  escape  out  of  prison ; 
and  on  a  return  to  a  kiabeas  corpus  the  prison- 
er was  remanded,  though  it  appeared  that  tho 
fact  was  committed  by  him  within  the  body 
of  a  county.  The  court  of  K.  B.  holding, 
that  becau&o  Sc^ dding^s  ofFence  depended  on 
the  piracy  committed  by  the  principal,  of 
which  the  temporal  judges  had  no  cognizance, 
and  was,  as  it  were,  an  accessorial  offence  to 
the  first  piracy  which  was  determinable  by 
the  admiral,  it  was  a  sufficient  ground  for  re- 


sca>. 

manding  him.    Yeiv.  134.    2  East.  P.  C.  c 
17.8.  14.  p.  810. 

n  See  the  stat.  s.  3.  and  2  East.  P.  C.  r. 
17.  s.  15,  p.  810,  where  the  reasons  are  given 
why  clergy  is  not  extended  to  this  offence  by 
the  stat.  1  Ed.  VI.  c.  12  :  and  2  Hawk.  P.  C. 
c.  33.  s.  41,  is  referred  to  as  distinjt^uishing  be^ 
tween  such  piracies  as  are  committed  on  the 
high  seas,  and  those  committed  in  creeks  and 
rivers  within  the  body  of  a  county  ;  consider- 
ing the  latter  as  within  the  restoring  clause 
of  1  EdrVI.  c.  12:  and  as  intimating  that 
the  distinction  will  reconcile  11  Rep.  31.  b, 
with  the  other  authorities* 
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by  thestatiite  11  &  12  W.IILc  7, ahall be  excluded  fimn tiidr 
clergy,  (o)  And  by  the  8  Geo.  I.  c.  24.  g.  4,  all  offenden 
convicted  of  any  piracy,  &c.  by  virtue  of  that  act  are  abo 
excluded  from  clergy.  With  respect  to  other  offences  than 
piracy  committed  upon  the  high  seas,  the  39  Geo.  III.  c  S7p 
makes  a  provision,  after  reciting  the  statute  28  Hen.  VIII.  c 
15,  and  tiie  offences  tliereby  directed  to  be  tried  under  the 
king's  commission,  and  that  it  would  be  expedient  to  declara 
that  other  offences  committed  on  the  seas  might  be  inquired 
o^  tried,  and  determined  in  like  manner.  It  enacts  and 
declares  that  all  offences  which  shall  be  committed  upon  the 
high  seas  out  of  the  body  of  any  county  of  the  realm,  shall 
be  (and  they  are  thereby  declared  to  be)  offences  of  the  same 
nature  respectively,  and  liable  to  the  same  punishments  re« 
spectively,  as  if  tiiey  had  been  committed  upon  shore,  and 
^lall  be  inquired  of^  heard,  tried,  determined,  and  adjudgedf 
in  the  same  mknner  as  treasons,  felonies,  miu*ders,  and  con- 
federaoiesy  are  directed  to  be  by  that  statute. 


SECT.  II. 

OF  THE  PLACE  IN  WHICH  THE  OFFElf C£  MAT  BE  COMMITTED^ 

ss  Hen.  The  Statute  28  Hen.  VIIL  c.  15.  s.  1,  enacts  that  all  trea» 

vni.  c.  15.  sons,  felonies,  robberies,  murders,  and  confederacies,  *com- 

[*  144]  mitted  in  or  upon  the  sea,  or  in  any  haven,  river,  creek,  or 

The  of-       place,  where  the  admiral  has  or  pretends  to  have  power, 

uot  be        authority,  or  jurisdiction,  shall  be  inquired,  tried,  &c  in  such 

Gommitted  shires  and  places,  as  shall  be  limited  by  the  king's  commis- 

bod**  of  a^    sion,  as  if  any  such  offences  had  been  committed  upon  the 

county.       land.    It  is  agi*eed  on  all  hands  that  the  admiral  never  had 

jurisdiction  in  any  river,  creek,  or  port,  within  the  body  of  a 

county ;  and  that  this  statute  does  not  extend  to  offences  done 

in  such  places ;  because  they  are  and  always  were  cognizable 

by  the  common  law :  and  the  words  of  the  statute  ^  where 

the  admiral  pretends  to  have  power"  are  not  to  be  extended 

to  such  a  [M*etence  as  is  without  any  right  at  all.  (p)     And 

the  only  question  of  jurisdiction  generally  considered  at  this 

day  upon  the  statute  is,  whether  the  fact  happened  at  any 

place  within  the  body  of  a  county.     If  it  did,  the  trial  must 

be  had  before  the  ordinary  jurisdiction ;  as  the  admiral  can 

have  no  jurisdiction  within  the  body  of  a  county  unless  by 

positive  statute,  {q) 

0  It  should  be  observed  of  this  act  of  Geo.        p  1  Hawk.  P.  G.  c.  37.  8.  11.  2  Hale  15; 
I.  that  by  s.  8.  it  is  not  to  extend  to  such  aa     IG.  4  Inst.[137.  2  East.  P.  C.  c.  17. 8. 10.  p.  S03< 
are  convicted  or  attainted  in  Scotland ;  but         q  4  Inst.  137. 
that  by  s.  9.  it  is  to  extend  to  all  the  king's 
dominions  in  America. 


■aji.  viu-  $  2.]      Offence  may  be  ComviitUd. 


It  in  ([iiite  clenr.  tliat  upon  the  open  sca-shoi-c.  the  (-ommoa  itijii  ami  m 

law  nml  tlic  Admimhy  have  nltcmati.'  jnrindirtjim  t)Pl«<'*'n  '^'*,*"'"fl 

liigli  uiul  low  WHti'r-m»rk :  (r)  Uut  it  la  Homt-timc^  a  ni.ittvr  '       ■ 

of  dilHrulty  to  fix  the  line  ol'  dcnuu-CHliun  bi-tttwii  tlic  cnunty  I 

anil  tlic  liigli  (u-a  in  harbourM,  or  bvhtvi  tin-  Iiriilgct  In  givat  I 

^Tci-B.     Tli<^  i|ue8t.loii  is  olt^ri  niorp  a  matter  nf  fact  than  iif  I 

,  and  dctcrminablr  by  local  evidence:  the  folluwing  gene-  G^nrm!     I 

nilcis  upon  tills  point  are  however  r«llecl«l  by  Mr.  East.  '"'"•        I 

It  in  plain  that  tlic  admiral  can  hate  im  juriadictiou  in  any  I 

■rs.  or  arms,  or  cre^kB  of  the  sea,  within  the  bodies  of  I 

ntieK,  though  within  the  flux  and  irUux  of  the  tide ;  except  I 

the  paHicular  instances  of  mayhem  and  homicide,  done  in  fl 

at  rivcj-s  beneath  the  bridges  near  tlic  sea  j  w  Inch  dqiend  M 

m  tlic  rttatiite  15  Ric.  II.  c.  3.     In  general  it  is  itaid  *thHt  [*  HSM 

h  pai-t>t  (if  the  rivi'i-n,  acins,  or  cri'eks,  arc  deemed  to  bo  "^t 

ithin  tlio  tiodies  of  counties,  ivhere  persons  can  see  frtm  one  I 

'   to  the  oilier.     Lord  Hale,  in  hi.s  treatise  De  jure  maris,  M 

nays,  Uial  the  arui  or  brunch  of  the  nea  which  lies  within  the  B 

fawxs  terrs",  where  a  man  may  reusoiiablu  discern  between  I 

shore  and  shore,  is,  or  at  le-att  may  be,  within  the  body  of  a  H 

county,     UawkinM  however  considers  tlie  line  more  accurate-  I 

ly  confined,  by  other  authorities,  to  snch  giarts  of  tlin  sea  I 

vhere  a  man.  standing  on  the  one  side  of  tlie  IhimI,  nuiy  see  I 

mhat  is  dom  ttn  the  other;  and  the  reanoii  assigned  hy  Lord  I 

Coke  ill  the   Admiralty  cast^  («]  in  support  of  tlie  county  I 

coronur'a  Jurisdiction,  where  a  man  is  killed  in  such  nlaccsr  I 

becaute  that  the  amnly  may  -well  know  it,  seems  rather  to  fl 

iup))ort  the  more  limited  constiurtion.     But  at  leant,  where  ■ 

tlieiv  in  any  doubt,  the  Jurisdiction  nf  the  common  law  ought  ■ 

to  be  prefern-d."  (/)  ■ 

The  question,  whether  the  fact  was  coiiimitled  on  tlie  sea.  m 

or  witJiin  the  body  of  a  county,  is  of  main  iinportanee.     For  ^ 

if  it  turn  out  that  tlie  goods  were  taken  anywhere  within  the  fl 

body  of  a  county,  tlie  coniniissionent  under  the  statute  of  H 

Hen.  VIII.  can  have  no  jurisdiction  to  tnf|uire  of  it;  and  if  H 

it  should  appear  that  the  goods  wci-e  taken  at  sea  and  after-  I 

wards  brought  on  shore,  the  offender  cannot  be  indicted  aK  H 

for  a  larceny  in  that  county  into  which  they  were  carried ;  H 

because  the  original  felony  was  nut  a  taking  of  which  the  I 

common  law  takes  cognizance,  (u)  I 

It  vox  decided,  tliat  where  A.,  standing  on  tlie  shore  nf  a  shnmlni    m 

harbour,   fiml  a  loadrd  musket  at  a  revenue  cutter,  which  fj,"^™  ^'^  I 

had  stnick  n|)oii  a  mind  bank  in  the  sea.  about  one  hundred  killing  on  -I 
yards  from  the  shore,  by  which  liring  a  person  wax  mati- ""■=■•     I 

ciously  killed  on  boiiiil  the  vessel,  it  was  pirrxy;  for  the  I 

•offence  was  committcil  where  the  ilcatli  happened,  and  not  J"   Wti]"! 


Ir  3  Inil.  1 13.   3  Hale  IT,  an<l  w*  3  Hawk. 
%t.  14.  ai  mthe  juriadlctiuiiuriUc 
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at  the  plac»  fton  whence  tlM  OMM  of  4mA  frMMiii.(i^^ 
And  if  a  mm  be  iitnick  mn  the  high  een*  on  #e  mbC  ' 
Ahore  after  the  relax  of  the  water,  fte  adnrinL  hgr  ^Maa 
his  coniaihrion*  has  no  coniiaanre  of  the  aftHB;(ar)  Jane 
as  it  was  doahtful  whether  it  coaM  he  triad  at  caaMMslaaib 
it  is  provided  hy  statute  that  the  aliDader  nay  ha  iadieladla 
the  county  where  the  party  died,  if) 
C'onciii-  In  a  late  case  at  the  Admiralty  sensiony 


lurtUn  lit'    *"'^^*  '"^  *  P^"^  ^  Milford  Haven,  where  H 
tbe'coiiH     miles  over*  about  seven  or  eight  mika  fhmi  the 
iiion  la  XV     river  or  open  sea«  and  about  Hixteen  nulea  helaw  any 
""'*  f;*'. .    over  the  nver,  a  qmnition  was  made  wY'^—'  "^^  ^■-- 
Miiforii       the  murder  was  committed  was  to  be 
bavcii,  kii.  tlie  limits  to  which  commiHsions  granted 

e8  Hen.  VIIl.  c.  15.  do  by  law  extend.  Upaa  rdbvaoa  Is 
the  judges  they  were  unanimously  of  miiniMi  ttatiha  Msl 
was  property  liad.  And  it  is  said  fliat  daring  the  dhKaarfBR 
of  the  point  the  construction  of  this  statute  hr  Lard  ■bIb(0) 
wan  much  preferred  to  the  doctrine  of  Lord  Cohef  («)*■ 
that  most  if  not  all,  of  the  Judges,  seemed  to  ttdnk  '' 
common  law  has  a  concurrent  jurisdiction  with  tta 
ty  in  this  haven,  and  in  all  other  havensy  credk% 
in  this  realm,  (b) 


[*  1 17]  ♦SECT.  Hi. 

OF  THE  rOVRT  BT  WHICH    THE  OFFENCE  OF  POUeT  VAT" 

BE   TRIED.  ^ 

The  offence  of  piracy  was  forraeriy  cogniaahle  avfyhgr 
the  Admiralty  courts,  which  proceeiled  without  a  janr»  hi  a 
nicUiofl  much  conformed  to  the  civil  law.  But  it  hemg 
ronsiHtciit  1^  ith  the  liberties  of  the  nation  that  any  ■     ' 


should  be  taken  away*  unless  by  the  judgment  of  UajBean  tr 

the  common  law  of  the  land,  tlie  statute  88  Hen.  VllL  c»  Wk 

cHtabliHlicd  a  new  jurisdiction.    By  that  statnte  it 

cd«  tliat  tliis  offence  should  be  tried  by  commissioneni 

vi\  liy  the  bird  chancellor,  tlie  indictment  being  trat 

by  a  grand  jury  of  twelve  men,  and  aftera-arda  triei  hj 

another  jury  as  at  common  law ;  and  that  the  course  of 


w  1  Hawk.  r.  C.  c.  .17.  ••  17.    Coombn*,  See  ante,  144.    The  atatuta  IS  Rich.  IL«»a 

ran',  1  Uiich,  3<i8.  1  Lait.  |>.  C.  c.  5.  §.  131.  aivet  the  admiral  juritdictwa  !•  aq«li«  tfUH 

P«  '•'®7'  death  of  a  man,  and  of  a  oMyhtB  an*  Is 

'.}.  ''.'il**  1%  20.    1  Cast.  P.C.  c.  5. 1. 131.  great  tbipt  hOTeiiiig  km  the  oMia  mmtm  tL 


p.  34>c>,  :m(i.  great  rivet «,  beneath  the  bridcea  of  Um 

y  S  <iro.  II.  c.  91.  rivers  nigh  to  the  aaa,  and  \m  m 

*  2  lluie  16,  17.  placet  of  Uie  uaa  ritera;  which  ji 

a  3  hut.  111.    4  InHt.  134.  it  (inly  concurrent  witii,  and  not  ai 

o  Biiirr\  THie,  2  l^iich  1093.    It  thould  o^  the  common  Uw.    lEuUp.C. 

he  oli>.«ivfd  that  thii  wat  a  cate  of  murder. 
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ceedings  should  be  according  to  the  law  of  the  land.  Amongst 
the  commissioners  there  are  always  some  of  the  common  law 
judges ;  (c)  and  by  the  Admiralty  court  thus  constituted  the 
offence  of  piracy,  and  other  marine  offences,  are  now  tried. 
But  the  statute  28  Hen.  YIII.  merely  altered  the  mode  of 
trial  in  the  Admiralty  court ;  and  its  jurisdiction  still  con- 
tinues to  rest  on  the  same  foundations  as  it  did  before  that 
act.  It  is  regulated  by  the  civil  law,  et  per  consiietudines 
marinas  erounded  on  the  law  of  nations,  which  may  possibly 
give  to  Wit  court  a  jurisdiction  that  our  common  law  has 
not  (i) 

The  statute  32  Geo.  II.  c.  25.  s.  20.  for  the  more  speedy  Times  for 
bringing  of  offenders  to  justice,  &c.  enacts,  that  a  session  of  [*Qy^|°*  ^* 
oyer  and  terminer  and  gaol  delivery  for  the  trial  of  offences  32"Geo.  ii. 
committed  upon  the  high  seas,  within  the  jurisdiction  of  the  c.  25.8.20. 
Adnuralty  of  Englaiid,  shall  be  holden  twice  at  least  in  every 
year;  viz.  in  March  and  ^October,  at  the  Old  Bailey;  (ex-  [*  148] 
cept  when  the  sessions  of  oyer  and  terminer  and  gaol  delivery 
for  London  and  Middlesex  shall  be  there  holden)  or  in  such 
other  places  in  England  as  the  lord  high  admiral,  &c.  shall, 
in  writing  under  his  hand^  directed  to  the  judge  of  the  court 
of  Admiralty^  appoint. 


♦CHAPTER  THE  NINTH.  *         [*  149] 

Of  negUding  Quarantines  and  of  spreading  contagious  IMS'- 

orders. 

SECT.  I. 

OF  IfEGXECTING   QUARANTINE.  (1) 

Thb  performance  of  quarantines  or  forty  days'  probation 
when  ships  arrive  from  countries,  infected  with  contagious 
disorders,  is  of  the  highest  importance^  as  it  affects  the  public 
health  of  the  nation,  and  has  been  enforced  from  time  to  time 
by  various  legislative  enactments.    The  45th  Geo.  III.  c  10. 

€  Generally  two.    4  Blac.  Com.  269.  d  By  Mansfield,  C.  J.  Rex  v,  Depardo,  1 

Taunt.  29. 


(1)  United  States. — See  the  laws  of  the  United  States  relative  to  the 
pubUc  health,  aud  the  regulations  of  quarantine.  Ing.  Dig.  338,  339,  340.  as 
they  are  there  published. 

For  the  quarantine  and  health  laws  of  the  several  states,  see  the  statutes 
of  each  state  by  which  they  are  regulated. 
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■latate  nyra  ti«  xWkI  Mir  ht  atbtmofv  ft» 

ribOi  MCtkNi  of  vliich  wpaik  bII  attw  arte  nlalias  to 

qumnntiiie,  except!^  la  to  aimn  of  du^i  and  m  t»  oBfanoM 

UtcH  coBiBiitted  ■galiut  thoB. 

wom-iii.      ThM  statnte  fint  nakMcerlaiB  ivgatatfftBs  witli  rrapn-t  to 

1. 10. ..  ii».  t|,0  building  of  a  lasarvt  on  Cketmg  Bitt,  in  k'ent,  and  piti- 

■u^'ftc.    vidinE  floating  lasarets  in  the  Bean  tiae  |  and  impotiiiir  ar- 

whkhiJiiii  tain  duties  upoa  the  ownen  vt  vmkIb  ani  cargara  perfona* 

'  ^u-  *°  *"S  qtiu**"*""^    It  then  praceeda  Id  flaact  (r>  that  all  Bhifa 

S^"'      awl  vcaarb  cominc  from*  or  baviag  toudhrd  ai.  an;  plara 

horn  whence  bia  M^ienbr,  by  the  advice  tit  Itls  privj  rounc^ 

flball  have  a^jvdged  and  dedarad  H  prahalk  thnt  the  plagak! 

«■  aay  other  infecttaoa  diaeaae  er  dHtawpo-  high)} 

to  flie  health  of  hia  Mi^et^'a  niltiecta,  w^  be  bn 

idl  flhipB,  Tnnia,  and  Iwata.  receiTiag  aay  pcnwo. 

baggage,  a-earing  apparri.  booka,  lettvi,  or  any  ot' 

[^  150J  vfcateretv  frsm  or  ont  of  any  *Mm  on  TrnwlH 


froa^  or  having  touched  at,  nch  limcted  pUre  an  i 
(whether  wch  peraonat  goods,  kc  or  «ttw  ortiiied,  shall  hafi 
come  or  been  bmnght  in  aBch  Atpa  m  ivawK  or  aach  a 
aiHia  ^all  have  gone^  or  atticka  ham  beoh  pnt  on  board 
nvie,  either  befiuv  or  after  the  arrival  af  Ntich  Jtblpa  or  V 
neU  at  any  port  or  place  in  Oreat  Aiteta.  or  tlte  iaUnda  < 
Chumuii,  Jin-sejr,  Jldaiuf,  8ark,  (v  •Hui,  anJ  whether  m^ij 
BhipB  or  vessels  were  or  were  not  bound  to  luiy  {wrt  or  |>Iao»j 
in  Great  Britain,  or  tho  islands  afbrcaaid.y  and  all  peKon%  i 
good%  &c.  and  other  articles  whatever  on  bnnifl  ttf  an;  suck 
■hips  or  vessels  so  coning  from,  or  haviif;  t<>ii(  tied  at,  mdt  | 
infected  place  as  aforesaid,  or  on  bcNDd  of  mi*  ■•mli  rwrtWt  '' 
■him,  veasels.  or  boats  as  aforeaaid,  shall  \h:  :in(l  t>c  cons 
ere»  to  br.  liable  to  quamnHmt  within  the  ni<  aning  uf  this  a 
and  uf  any  order  of  council  concerning  i|iiiir>iniiiH?  anil  t 
prevention  of  infection,  froB  the  linu  of  tht-  ili-jarturr  of  m 
ships  or  vessels  from  such  infected  place,  or  rrom  the  tl 
when  such  peraona,  goods*  &c  or  «mr  ulides,  nball  ha^ 
been  received  on  board.  And  (hrther  it  eiiucu,  tliat  all  au 
shipi^  &C.  and  all  persons,  (as  weO  pilub  a>t  othem,)  ( 
gooda,  &C.  and  other  articles  as  aibreanid,  mIiaII.  upon  tta 
arrival,  be  obliged  to  pcrfarm  faoroatiaa  in  mtch  nlace  I 
aach  time  and  in  auch  naaacr  ■•  ahall  ho  dircrtnl  by  ai 
order  ia  council  aotiied  by  proclamathm.  »r  uublbdnd  I 
■'     '       ■       " ■.all  b 


the  London  Gazette.     And  that  until  they  nhM  have  i 
formed  and  shall  be  duly  diacharfed  Ik«ai  mch  nuarantia^ 
no  auch  person,  goods,  &c.  or  other  artii ies,  HhaJ)  come  or 


■  fl-14.  TaUled<»lriothBcapMte,NHMi^aaft(» 

k  Ibs  cu«  wUch  occamd  itpon  >  qumo-  <•»(«»,  ■addUnMiMck  ttaMMrfaiM^ 

Dm  ut,  now  rcptilcd  (3S  Gto.  II.  c.  S.)  )i  But  It  wu  >1m  bald  thai  k  pik*,  JhB>ij[bt 

wu  held,  ibit  a  pUd,  who  wtni  od  buH  ■  ordan  of  couDcU  Bad*  !■  pw*HM>  wlwm 

Wp  BBdar  qiiumnliiM,  ud  quiutd  tmi  b«lbr«  MatiiH,  ml^l  b«  paMid  «t aoMMa  ■■■>» 

*•  quuauilM  iisired,  wu  notwitUn  tb*  iaCHOWitea.    ■»  t.  Hsnla  1  Imtit  Wi* 

l^utltiaf  ihififlliKClionoflhiKCi,  which  T,  B.SH. 
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Bi»  btmiglit  on  ahoTV,  or  go  or  be  put  on  board  any  other  1 

feVAip,   vessel,  nr  \mM.,  in  nr-der  to  rnme,  or  be  broogbt  on  [*  l^ljl 
■iboro,  unlR8!4  in  midi  manner  and  by  such  licunrt^'  (ls  shall  i 

■■M  <linTU;il  or  p<>nnitt€il  by  an  order  in  rotmcil.     And  It  \n  m 

W9k^\wv  [imviiU'il,  thHt  all  Hbip»t  &x-  m  liablo  to  qiiarantino,  m 

I  and  all  pvi-sonn.  (as  well   piloU  as  othent.)  goodn,  &c.  uml  *l 

^Mhcr  ttrlick-s  and  all  rommaoilciN,  &c.  of  any  (tucli  shijis,  4 

rnwsels,  or  boatfl,  linblr  to  quarantine,  shall  Iit^  subject  to  tJiU  3 

Rmk^  or  any  order  of  rouritil  concerning  tiHai-antinc  and  Hvi  ^ 

M^vention  of  infection.  M 

W    The  Htatiitx^   proceeds   to  make  various  reenlations  as  to  fl 

Da^^nals  to  be  iiscil,  and  other  niutl4>ri!  for  enftiiring;  the  ob-  s 

niervanrn  of  qnarantine;  and  creates  difTerent  offenci^K,  some  ^ 

Mf  which  being  of  the  degree  of  capital  felonies,  roiuirc  to  n 

lb  narticuliirly  noticed. 

^V  By  section  19,  in  case  any  ship  or  vessel  sliall  rome  from,  ^^J^'^'Va 
^b  shall  have  touchetl  at,  any  infected  plaec.  or  shall  have  csmniliiii- 
Bhiy  i>erson  on  Itoard  actually  infected,  and  the  commander,  iic[>,&c. 
■dsaster,  or  otiier  jierson,  having  cimrge  of  Nuch  ship  or  vea-  "fj^^j^'*". 
f  Rd,  knowing  tliat  tlic  place   from   whence   he  came,   or  at  te"ikiB,'S^, 
^%blch  he  had  loucliei),  waj(  infected,  or  knowing  some  j)er-  orniiiinjw 
^bn  on  hoard  Ut  bo  a^^^tunlly  infected,  shall  i-efuso  or  omit  to  p°o!I(,'^L, 
Hbclose   the   same  upon   such  examination  as  is  mentioned  nni,  giitit^ 
^K  tlic  act,  or  shall  wilfully  omit  to  hoist  the  signal  therein  »f '■'onr 
^fcwted,  to  denote  that  his  ship  or   vessel   is   liable  In  the  *ijr^' 
performance  of  quarantin     at  the  times  and  on  the  ocrasionR 
therein  directed  with  respect  to  the  same,  siicli  commander, 
he.  shall  be  adjudged  guilty  of  felony,  and  suffer  death  with- 
out benefit  of  clergy. 

The  33d  section,  reciting  that  disobedience  or  refractory  "Jl'"'2' 
IHiaviour  in  persons  under  (|uai-antine,  or  in  other  persona  p,,^^  „. 
Who  may  have  bad  any  intercoursi\  or  communication  witli  (•niag  oi 
[4hein,  may  be  attendtRl  with  very  great  danger  to  his  Ma-  "**^p^^ 
Ijnty'a  Bubjecta ;  enads,  that  evei-j'  pei-sou  liable  to  pcrft)nn  m  th* 
piarantine.  and  every  jierson  having  had  ai^  intercuurae  or  i>»iei, 
■mmuiiication  witli  a  person  liable  to  per^rm  ipiarantine,    ''^•^ 
Srilfully  refusing  or  neglecting   to  repair  foi-thwilb,  when  [    l!'*] 
■quired  and  directed  so  to  do  by  the  officer  mentioned  in  P«"o?" 
n  act,  to  the  lazaret,  ship,  or  tmscI,  or  place  didy  ap-  from''tho 
Mnted  in  that  behalf,  anil  also  every  person  having  been  •"•no, 
■  ced  in  tlie  said   lazaret,  &c.  and  actually  escaping  out  of  )'^l^^  "* 
same   before  quarantine    duly  performed,   shall   be  ad-  wiitiaut 
JMdged  guilty  of  felony,  and  siiffi-r  death  without  benefit  of  ''"P- 
dnvy. 

'ITie  26th  section  enacts,  that  if  luiy  officer  of  the  customs,  43Gea.ul. 
or  oUier  officei'.   or  person,   to  wliom  it  shall  appertain  to  qJ?1^ 
execute  any  order  concerning  quarantine,  or  the  prevention  j-c.  pai. 
of  infection,  notified  a^  mentioned    in  the  act,  or  to  see  the  mining  _ 

I^ame  put  in  esecution,  shall  knowingly  and  willinglj   jier-  ^i'^"Jj_ 
ttit  any  person,  ship,  vessel,  goods,  or  merchandize,  to  de-  ludtptit' 
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tfom  the  part  or  be  ronvoyiMi  out  or  the  said  lazaret»  ahip^  or  otter 

&'''h ir  1*1^^'^*  iiiilos*<  uiiiU'r  an  onirr  or  kU  Majcsity  bv  and  with  tte 

out  .Ml   '  ail\irr  ni'  his  privy  ciitiiiciK  or  iinilrr  an  order  of  three  «* 

ordrr ;  or  luiMv  ot'  thr  ppivv  ( niiiiril :  or  if  aiiv  pt*rHon  authorised  aad 

ulM-'^cerii-  *l*i***''^>'<'   '*>   ^'i*^^  >"'^  ^'*  ft>^^*  tt  miificHte  of  a  Hhip  haviag 

firjitr,  duly  |H*rf'iiniirct  c|tiaraiitiiK*  nr  airiiif;,  Hhull  knowingly  mt 

Rui:iyoi  .|  fjii^,.   coptifirait*  tliiMinr:   r\rry  Murh   |M-rHon  ho  oflkndi^g 

wiii'uMit  ^^""  '**'  cli'iMuoil  guilty  of  t'l'ldnvy  and  suffer  death  withoat 

cirigy.  hen  (Tit  «»l*  clrri^y. 

45(:ro.iii.      '^>  M'«*tiiiii  07  it  is  niartcd  that  if  any  person  not  inferlid 

r.  Ml. !..  .:7.  nor  liahh*  to  pcMTiirni  quarantine  shall  enter  the  said  laxarttf 

iVrM.iiH  ^,.^  whilst  aiiv  inrirtnl   iHTson  shall  be  therein,  such  pei^ 

ihi>U/Hi.t,  Hon  Mil  rnti*nn|;  shall  prnorni  quarantine  there;  and  mom 

Kv,  mil- 1  such   |K'i-siin  .sliall  at  tnally   csciiiM*  out  of  the  lazaret*  && 

fu'arni"  ^^ln*i'e  lit*  (lUf^ht  tn  ha\r  pt'rloniiiMl  r|uarantine,  before  he  shall 

tiiii*,  Hiui  ii  have  fully  iierloruuMJ  tlic  satiie.  In*  shall  be  adjudged  guilty  of 

ihry  r».  fflouy,  aufl  s»ftVi*  death  w  ilho-it  benefit  of  elcrgy. 
«uri»ri'.*''        '*''"•  '»'^^    section  enacts  tliat   if   any  person  shall  cfau- 

foimtiij:  II  (lestinely  conxey.  nr  sliall  s  '(  rete  or  conceal,  for  the  Miyose 

oMHo'**  "*'  con\eyinc;  an\  letiir-^.  u;i«r!s  wares,  or  merchandiiey  or 

iviiriou7  other  ariich's   therein    niintiofted,  fnini   any  ship  or  vessel 

(irrcy.  ^actiiall^  |M'i'ririnin,!;  qiiaraiitiii*.'.  cir  fnnn  the  lazaret  or  other 

r*   i*')*{J  place,  \s  liei'.-  »i(  h  i;i>o(ls.  wan-N.  nirc  li  and  ize,  or  Other  artickSy 

4'»(irn.iii  sliall  |h>  |iei*toi*iiiinL;  fjiiaraiiliiie,  e\i'ry  such  pemoa  SO  oflbnd- 

<•  lo.^.:il.  -jj^^  ^i^.^ii  1^^.  .((]j.,i'..r(.(|  guilt \  of  IVI'iny,  and  suffer  deatt  with- 
out henelit  of  ch-ri^v. 
't.' <:....  III.       An  olVeiicc.  ot  a  less  |ienal  nature,  is  created  by  a  fiimer 
*.  n<. H. >.>!.  section  of  tlie  statute.  ,c    whirii.  with  ivsjiect  to  aay  persDii 
/jX'mmm      «<»'»»»R  V»  '^'»>  **^»'i>  •»''  >essr!  lialiie  t(»  perform  i|waa(lnw, 
niiy  -i'mi.     or  ail}  pil«»t  or  other  peiwni  i^itiiiji:  on  boani  the  saiM^  cither 
itat.ir  to      iirfore  or  after  its  arrival,  at  aii\   |Hirt  or   place  ia  (Sreal 
mTiVmiu.       nritain.  or  the  islands  inentioneil   in  the  art,  (d)  who  shally 
tiiir  hrioio  either  helore  or  after  sucli  arrival,  fjuit  such  ship  or  vessel^ 
'"'*'*/'j'i'     liy  going  oTi  slioiv  in  any   port  or  place  in  (treat  Britain  or 
ly  *{?%*-  ^'     the  saitl  ishinds,  or  hy  f;«»inf;  on  hoard  any  otlier  ship^  to^ 
iiiAirri  In  sel,  or  h(Kit,  with  intent  to  go  on  sIioit  as  aforesaid,  hetee 
Joii!-"'!  ViM.i  ■**'"''•  "^''M"  <"•  \essel,  so  liaiile  to  quarantine,  shall  be  ren- 
iiirtn/jiNi/.  iarly  liischarged  fnMU  the  jKM-forinance  theivof,  enacts  ttisft 
e\er>    such  pilot  in*  other  |H'rson,  so  quitting  such   ship  «* 
\essel  so  liable  to  quarantine,  shall  for   every  such  olmoe 
suffer  i  111  prison  I  lUMit  \uv  the  space  of  two  months,  and  fiirfiDii 
thi'  sum  ol'  two  hiindivd  pounds. 

It  is  enacted  that  no  attainder  of  felony  by  virtue  of  thfai 

act  shall  w  ork  any  corruption  of  blood,  or  forreituiT  of  goods 

or  lands,  (r) 

I'liiiiHit-  ;\||(|  i(  is  j||.,(|  enacted  that  the  publication  in  the  londoa 

""""  '"     (iiitvtti'  of  any  onler  in  ctuincil,  or  of  any  order  by  thrre 
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or  more  of  the  lords  or  others  of  the  privy  council^  made  ders  of 
|n  pursuance  of  the  act,  or  his  Majesty's  royal  proclamation  ^".InUie 
made  in  pursuance  of  the  same,  siisdl  be  deemed  and  taken  to  London 
be  sufficient  notice  to  all  persons  concerned,  of  all  matters  Gasette  to 
therein  respectively  contained.  (/)  cfeni  no- 

*By  section  40  of  tlie  statute  it  is  enacted,  that  in  any  tice. 
proisecution  for  any  offence   against  this   act,  or   any  act  ["*  1541 
which  may  hereafter  be  passed   concerning  quarantine,  or 
for  any  breach  or  disobedience  of  any  order  made  by  his  ^fj^'**:^, 
Majesty   by   the   advice   of  his-  pri>7r  council,  concerning  g.  4*0^'  jhe 
quarantine,  or  preventing  infection,  notified  or  published  as  antweri  of 
aforesaid,  or  of  any  order  made   by  three  or  more  of  the  J^^^d**"'' 
privy  council,  the  answers  as   the   commander,  master,  or  &c.  are' to 
other  person,  having  charge  of  any  vessel,  to  any  questions  be  evi- 
or  interrogatories  put.  to  him  by  virtue  and  in  pursuance  of  fiJ^p'a^Ji* 
the  act,  or  of  any  act  which  may  hereafter  be  passed  con-  from  whici^ 
ceming  quarantine,  or  of  any  such  order  as  aforesaid,  shall  *^«  ^••^^ 
be  received  as  evidence  so  fai*  as  the   same  relate  to  the  toiichedat, 
place  from  which  such  vessel  came,  or  to  the  place  or  places 
at  which  she  touched  in  the  course  of  her  voyage,  (g)    And  ^jj®  ^*^" 
*also  that  where  any  vessel  shall  have  been  directed  to  per-  I    1»^^J 
form  quarantine  by  the  superintendant  of  quarantine,  or  his  J/lfectcd  to 
assistant;  or,  where  there  is  no  superintendant  or  assistant,  perform 
by  the  principal  officer  of  the  customs  at  any  port  or  place,  q"a«n- 
or  other  officer  of  the  customs  authorized  to  act  as  men-  b" ev*-  ^ 
tioned  in  the  statute;  the  having  been  so  dii*ected  to  per-  Jencethat 
form  quarantine   shall    be  given   and   received   as  evidence  ^*g^*^/^ 
that  such  vessel  was  liable  to  quarantine,  unless  satisfactory  to  quaran- 
proofbe  produced  by  the  defendant  to  shew  that  the  vessel  tine. 
did  not  come  from,  or  touch  at,  any  such  place  or  places,  as  where 
is  or  are  stated  in   the  said   answers,  or   that  such  vessel,  any  vessel 
fUthough   directed  to  perform  quarantine,  Nvas  not  liable  to  f^^i  ^ave 
the  performance  thereof.    And  it  further  enacts,  that  where  been  put 

f  S.  22,  person,  aulhorized  and  required  to  take  tucli 

^  ^  By  s.  18,  the  superintendant  ofquaran-  examinations  and  answers,  may  adminiiter 

tine  or  his  assistant,  or  if  there  he  no  such  oaths ;  and  persons  swearing  falsely  shiU  be 

pertodf  at  tlie  port  or  place,  the  principal  deemed  guilty  of  perjury :  which  enactment 

officer  of  the  customs  there,  or  such  ofllicer  of  is  further  enforced  by  46  Geo.  III.  c.  98.  s. 

the  customs  as  shall  be  authorized  by  four  or  ]0.     With  respect  to  the  appointment  of  su- 

iBOre  of  the  commissioners  of  the  customs,  perintendants  of  quarantine,  it  is  enacted  by 

nmy  demand  of  the  commander,  &c.  of  a  ves-  50  Geo.  111.  c.  20,  that  they  and  their  assis- 

ael;   and  such  cpmmander,  &c.  shall,  upon  tants  may  be  appointed  by  any  instruments 

such  demand,  give  a  true  answer,  in  writing  signed  by  four  commissioners  of  the  customs, 
or  otherwise,   and  upon  oath  or   not  upon  ,  and  sealed  with  the  seal  of  their  office.   And 

oatlii  at  shall  be  required,  to  all  such  ques-  by  the  51  Geo.  III.  c.  46,  every  thing  re- 

tions  and  interrogatories  as  shall  be  put  to  quired  by  the  45  Geo.  III.  c.  10,  to  be  dene 

him  by  virtue  and  in  pursuance  of  the  regula-  by  the  superintendant  of  quarantine  or  his 

tlons  and  directions  of  an  order  in  council,  assistant,    may,    in    rase  of  the  absence  or 

The  refusal  to  make  a  true  discovery,  or  giv-  sickness  of  such  superintendant  or  assistant, 

ing  a  false  answer  when  not  questioned  upon  be  done   by  the  principal  officer  of  the  cus* 

oath,    subjects  the   commander,    Sic.    to    a  toms  at  the  place,  or  by  such  officer  of  the 

penalty  of  200/.     And  by   s.  37,  where  in  customs  as  shall  be  authorized  to  act  in  that 

pursuance  of  the  act  any  examinations  or  an-  behalf  by  four  or  more  of  the  commissioners 

Bwers  shall  be  taken  or  made  upon  oath,  the  of  the  customF. 


155  ^!f  JVtfbc/tNf  ^Mronitae. 

uDdtr  wKf  tcmpI  Khali  in  fart  have  bfm  pat  widar  ^MimaUaa  ly 

''*'*'*^  ^  rapfrintrndant  fcc  and  nhall   artaally  be  pea  twin 

•biiii  hB  the  aame,  mich  vesiflcl  Hhall,  in  any  proaeciitioii,  Ac*  far  aaf 

ptrfbnniiiK  oftnro  againdt  this  art*  or  any  other  art  hereafter  poand 

t^diWbe  <*onrrniing  (|uarantinc,  or  againnt  any  ordera  of  raanril  ai 

HeemcJ  afbrrsaicl,  be  dromrd  liable  to  quarantine,  without  piwhg 

>**'*'*  in  what  manner  or  from  what  rirruniRtanoea  anch  iriVael  be> 

pcollf  of  *■*»"•*  liable  to  the  iierformanre  thereof. 
the  mtn.         Section  42  enacts,  that  all  offences  contrary  to  or  Ib  ri^ 

^hiril  h     l^^^^***  of  ^^^  ^^^  o""  ^">'  **^'>^'i'  ^^  thereafter  to  be 

becBiiM      or  of  any  orders  of  his  Slajesty  in  council,  thew  or 

liable.        after  to  be  made,  conceniinK  quarantine  and  the  prereaittaB 

Macci       o'  infection,  and  notifliHl   by  proclamation,  or  pAUahad  la 

where  trial  the  London  Gazette ;  or  of  any  ordera  made  by  threo  « 

of  offeiKei   BiQi^  of  ^|p  privv  council  as  mentioned  in  the  act»  wbUhu 

SI1I7.  (he  said  offence  shall  be  (committed  within  the  body  off  any 

county*  or  upon  tlie  high  seas,  or  elsewhere,  riiall 

be  tried  and  detenninetl  in  any  ciHinty  within 

Scotland^  or  in  the  pro|)er  courts  of  the  iaka  of 

Jernry^  Mdtrney^  Sark^  or  •^ian. 

[*  156]      *'l  he  smaller  offcMices  against  this  act,  in  general, 

Smaiiei       party  liable  tti  some  N|)eritir  penalty  or  puniahawBt;  bottt 

t!t*mhl*h    '*  enarted   iliat   all   ofleiires  mit  being  felony,   and   cmty 

rKi'ip^rlfir    offrnc'c  or  disobediriire  to  any  ortler  of  council  Made  Ibr  flit 

p#nMiiyi«     brttrr  rarryiiig  the  ait  into  execution,  for  whi^  M  iperifc 

may'!!^^      penalty.  roifrituiT,  or   punislimeni.  is   prorided  by  tbe  acl^ 

d<»f#rminori  shsll  Ih*  tcird  and  determined  by  two  justicea  tf  Ika  peace 

^.117V\*'  ^^  **'''  county,  ttc.  where  such  offence  or  diaobetteooa  ihall 

!^VyV»/^,  hap|ien:   and   up<m   ronvirtion   the  party  shall  be  HaUa  ta 

iT.pri.**.,      Murh  forfeiture  and  penalty,  not  exa*eding  fifty  pomiii  fbr 

any  one  offence,  or  to  such  imprisonment  not  eioeediBg  tbrea 

months  for  any  one  offence,  as  shall  in  the  diacretiaii  of  tto 

two  juHtires  be  judged  proix'r.  (A) 

p^t^*^  By  a  Huhsefpient  statute  46  Geo.  III.  c.  98.  a.  7,  redtiag 

m'-Z  *u^   ^''^  danger  of  communicaticm  with  vessels  performiBg  qaa- 

wJk^*^        rantine,  and  that  it  is  grt*atly  increased  by  poraona  not  bdag 

T^^^       prevented    from  going  within   the  stations  allotted  te  tin 

il^*!*^.    perrormanre  of  quarantine,  it    is  enacteil  that  hia  M%|eiij 

Mtv  **>       niay,  by  order  in  council  notified  by  proclamation  or  pdb- 

'^*  '*      lished  in  the  Iiimdon  (la/ette,  prohibit  all  persona,  TaaMk 

fCtfiUrtMio/.  ^'-  f^^^  going  within  the  limits  of  any  station  aadgned  to 

tlie  performance  of  quuniiitiiH* ;  and  tliat  the  party  oflbni- 

ing  shall  for  every  such  oflpnro  forfeit  five  hnndred  ponodl 

/i  45  Geo.  III.  c.  1U.  s.  ^?,.     A  foiunT  act  in  tlu*  text  as  to  tlie  juriMiiction  of  two  Ji^ 

•4jcicernii)g  quaraiitint-  '20  <u'o.   II.  r.  G,  in-  i'i.-c!»;  ami  it  wak  tii'lij  upon  that  ttatole  thSt 

M:ted  that  all  person b  gf^inu  on  t^nanl  ^ll!ps  iliM>l>riiiriice  of  such  au  order  of  councn  WM 

•iOiniiig  froni  infectvd    piaLi-»,    sliould   obi-y  :in  iniiictatile    oftvncc,   dimI  puairimble  M  a 

Mich  orders  as   the   kin^  in   council    hhnulil  mi-  li'inrn nor  at  common  l.iw.  Rrm  r*  Hllliib 


ii    but    did  not    auarl    any  p;iit:.-ul:ir      •!  1.  K.  «u2.     •  Leach  £49. 
'•inifbinont.  nor  roiitain  anv  rlau^c  lik«-  liiut 


'.  IX.  ^  3.]  Of  8prai4ins  Conlasious  Buurderx. 


or   ■HPUF.ADtltU   COKTAfltOVH    OISORDKBS.  (li) 

.  "With  the  hhihc  ivgiuxl  to  Uir  ihiIiUc  lieaKIt,  upon  whicli  p„K,u>in. 
•  HiittutiiH  If  lating  t«  4|uai-atiU»e  have  prorcedciJ,  llip  U-gin-  fctud  "iib 
^ii-c  a|tpcu*H  to  have  at-tttl  in  formcp  time**,  iu  iimking  per-  'o'lj^"'"" 
ye  guilty  uf  felony  wlio,  lieiiif;  iiiriTt<-il   willi  tlit^  p!»gue,  .txoBdand 
Rit  aliruail  and  into  coiiiiiniij'.  ^vitli  intixtioun  Horcs  upon  '"'<">'>B 
1,  after  lieiiig  roinmantletl  by  tlir  niHgiHtrntr4i  to  stay  at  "'  '"' 
;,  (t)    The  statute  which  cuntaitiHl  this  oitiu:Unmit.  after 
lag  continued  snino  time,  i)*  now  «xpirt>(l;  hut  l^nrd  Ilale 
Jbta  tlu!  <|iicsljon,  nhi'thrr  if  apt^mon  infected  with  thti  plaguo 
should  go  abroad  with  inlent  to  infect  anotln'r,  anil  another 
be  tlicrt'by  iiifert^d  and  dit',  it   would  not  be  nitinler  by  the 
common  law.  ifcj     Ami  lio  N('i?mN  to  lonHidor  it  a.H  clrar.  tliat 
though  where  no  such  intent  an|H-!U-«   it  cannot  be  murder, 
yet  u'hy  tlic  ronvcpsation  of  such  a  penwui  another  should  be 
infected,  it  would  he  a  great  misdemeanor.  (/) 

111  a  late  casi'  in  the  roui-t  of  King's  Bench,  relating  to  the  li  >■  an  w 
smaIl-|)ox  infection,  it  wiw  held  thiit  the  e\|HtMing  iu  the  pub-  jj^'**^" 
lie  highway,  witli  a  full  knnwleiige  of  the  fact,  a  person  in-  imfuiiy 
fectcd  wiUi  a  contagious  diiwrder  is  a  common  nuisance,  and  <>nd  iiguri- 
as  a«ch  the  subject  of  an  indictment.     The  defendant  was  in-  ™J|'  "" 
dieted  foi'  carrying  her  child,  while  infected  with  the  small-  child 
pox,  along  a  public  higliway,  in  which  persons  wci-«!  iiaasingi  '"^"'^ 
and  neai'  to  tlie  hahit«tton.s  of  the  king's  i}ubjcct8;  and  having  pni"iMic 
Muffercd  judgment  to  go  by  default,  it  w  as  moved  on  her  i  puinii! 
beltalf,  in  arrejttof  judgmenti  that  it  was  consistent  nitli  the  '"^y^ 
indictment  that  t)te  child  might  havi;  caught  the  disease,  and  pirtnnti 
tiiat  it  was  not  shewn  that  the  act  was  unlawful,  as  the  p»»ins> 
niotlier  might  have  carriod  it  through  the  street,  in  order  to  ""J^'" 
procure  medical  ailvice;  and  that  the  indictment  ought  to  imhlwunag^ 
have  alleged,  that  there  was  miw  sore  upon  *ltio  child  at  the  [*   I38j 
time  when  it  was  so  carried.     It  was  also  urged,  tliM  the  oruie 
ouly  offences  against  the  public  health  of  which  Hawkins  l^^"^""'^ 
apeaks.  arc  spreading  the  plague  and   neglecting  quaran- 
tine ;  (m)  and  that  it  uppeitred  that  Lor<l  Bardwirke  thought 
the  building  uf  a  house  for  the  reception  of  |iatieutji  inoculat- 
ed with  the  sinall-pox  waa  not  a  public  nuisance,  and  men- 
itiotied  that  u|)on  an  indictment  of  tiiat  kind  there  had  been  an 
^uittaU  (n)     But  Lord  Elliiiboruugh.   C.  J.  said  t)iut  if 

^S(v..l(p.l)Jsc.  I.e.  31.1.7.  lH.le«J,          n  AnOD.3  4lk.750.  In!  Chin.Crim.  L»»' 

H^  3lniL90.  «5B,  iliFt*i«iniD(llctinrutBcninilaD*poihf 

~k  I  Hftia  4n.  cary  fix  kiwalns  a  conmnni  mncuUlinc  hoiM* 

JJiMA  i»a.  lhediu.i:btaalo<.n:atultbaCto.C)rC- 

B>  1  Hawk.  P.  C.  c.  Bit  Hi.  A.  361,  i)  trlbncil  lo. 

(3)  See  note  (1)  Book  td.  Chapter  9th. 
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158  of  Spreading  Vantagum$  DiMSfderu      [mmm  ti. 


tliore  had  born  any  surii  nrrt'SNity  an  supposed  for  the  rimiiirt 
of  tlir  di*rrndant«  it  inif^lit  have  been  given  in  evidcaoe  ai 
inattiT  or  drfrnrr :  but  tlirro  was  no  such  evidcnrc ; 
tht*  indirtiiii'Mt  alloj^i  tbnt  the  art  was  done  unlawftMg 
injuriously^  it  pri'diiilt'd  the*  pn*Huniption  that  there  was  m 
surh  ntM-essitv.     Lt*  Rlunr,  J.  in  pasNJng  sentence  ohaeiie^ 
that  although  thr  rourt  li:id  not  fmind  upon  its  records  any 
proHPriition  Tor  f  liis  s|H*cirir  cifli^nre*  yet  there  rould  be  as 
doubt  in  |ioi)it  of  l:i\v«  that  if  any  one  unlawTully*  injurioiisljy 
and  MiXh  full  knowh'ilp*  id' the  Taci*  ex|M>.ses  in  a  public  high- 
way a  |H*i*son  infVrtrd  xiitha  contagious  disonlery  it  is  a 
romnioii  nuisanrr  to  all  thr  suhj(M*ts  and  indictable  as  nrh 
That  the  rouK  did  n«»t  pronoiinn*  that  rverr  person^  who  ia- 
oculatecl  for  this  disease  wus  f*;uilty  of  an  offence,  provided  it 
was  done  in  a  prv>|)er  inaiiiter,  and  the  patient  was  kept  froai 
tlie  society  cd'  otiiers,  so  as  not  to  endanger  a  commmiicatkNi 
of  the  disease.     But  no  person«  having  a  disorder  of  this 
description  u|ion  hiin«  ought  to  be  publicly  expooed»  It  the 
endangering  the  health  and   lives  of  the  rest  of  the 
jects.  (o) 
And  it  is         In  a  subsequent  case  in  the  same  court*  the  indictoMiit 
*}*^  Ki"  ilfl  ^S^i^'^t  an  a|)othecary  fiir  unlawfully  and  Injuriously  inora- 
r*  1591  lating  rhildivn  with  the  Nniall-|Mix.  and  while  thej  •ame 
Lncc  in  til  ^^^^  ^^  '^*  HnlaicfuUy^iknA  injitrioustif  causing  then  to  be  car- 
•pothe-       ried  along  the  public  strin^t.    The  defendant  was  (tmtd  guilty: 
c«ry,  after  {^^  \f  y^^^  hiovcmI  in  anvst  of  judgment,  that  this  was  not 
ocuUted      <uiy  offence :  that  the  cas«*  difl*ered  materially  freai  that  of 
chiMrni,      Rex  T.  Vantaiidillo,  as  it  apjieaiTd  that  the  defendant  was  bjr 
unlawitiiiy^  pnifcssion  a  |M*i-son  f|ualified  to  inorul:ite  with  this  jIimwmi^,  V 
ouftijlo"'*'  it  were  lawful  f(»r  any  person  to  inoculate  with  it.    That  as 
cauM  tht-m  fo  jts  being  alledgiMl  that  the  defendant  caused  the  chiMiea 
MMd^n'     ^^  ^^'  carried  along  the  street,  it  was  no  more  than  thiSt  that 
the  public    he  directed  the  jmtients  to  attend  him  for  advice  instead  of 
^'^i^l^t    ^i^^^^^S  thcnu  or  that  he  pn'.scribed  what  he  might  deeaes- 
oMhe'pu*b-  sential  to  tlieir  n*covery«  air  and  exercise*     And  it  wasdh 
JicbcaUb.    .served  that  in   Rex  r.  Sutton,  (/i)  which  was  an  indictaBBit 
for  keeping  an  ini>culating-ltouse«  and  therefore  much  IMB 
likely  to  spread  infection  than  what  had  been  done  hen^tto 
court  said  that  the  defendant  might  demur. 

But  l^ml  EllenlMiniugh.  C.  J.  said,  that  the  indjil—t 
laid  the  act  to  be  done  utdawfullji  and  tn/ariimjff ;  and  that 
in  order  to  supfMirt  this  statt*ment  it  must  be  shewn,  that  what 
was  done  was,  in  the  manner  of  doing  it,  incantious»  sad 
likely  to  affect  the  health  of  others.  That  the  words 
fuliy  and  injuriously  pivcluded  all  legal  cause  of 
And  tliat  though  in(»culation  for  the  small-pox  may  he 

tised  lawfullv  and  innocentlv.  vet  it  must  be  under 

•  •     • 

guards  as  not  to  endanger  the  public  health  by  conunualcft- 
ing  this  infectious  disease. 

0  Rex  r.  Vautandillo,  4  M.  und  S.  73.  71  4  Burr.  3116. 


CHAP.  IX.  $  £•]   Of  Bprtadiiig  Contagious  IKsorders.  1 A9 

And  Le  Blanc^  J.  in  passing  sentence  in  tliis  case  observ-  And  it  was 
ed,  that  the  introduction  of  vaccination  did  not  render  the  ^n'^^Jd^^ 
practice  of  inoculation  for  the  small-pox  unlawful ;  but  that  offence  to 
in  all  tiflMS  it  was  unlawful  and  an  indictable  offence  to  ex-  ^^(>of«  p«j^- 
pose  persons  infected  with  contagious  disorders,  and  there-  ed7n"^^^^' 
fore  liable  to  communicate  them  to  the  public,  in  a  place  of  placet  of 
public  resort  (f)  public  re- 


•  *CHAPTER  THE  TENTH.  f*  160] 

:Of  OfimecM  agahut  the  Mevenue  Laws,  rdating  to  the  Customs 

or  Bxdse.  (1) 


♦CHAPTER  THE  ELEVENTH.  {*  189] 

Of  BinieriMg  the  Exportation  of  Com,  or  Prroenting  its  Ctr- 

cuUUion  within  the  Kingdom.  (2) 


♦CHAPTER  THE  TWELFTH. 

Of  Sedudng  Artificers.  (3) 


f*  193] 


♦CHAPTER  THE  THIRTEENTH.  [♦  200] 

Of  admimstering  or  taking  unlawful  oaths.  (4) 

Rex  «.  Burnetty  4  M.  &  S.  S7S.    The  de-     fendant  was  lenteiiced  to  six  ntontht  imprit- 

onment. 


Cl)Tl 
latiDff  to 


The  whole  of  this  chapter  consisfs  of  the  statutes  of  Great  Britain  r^- 
Ing  to  the  reTenue  laws,  customs  and  excise,  and  is  therefore  omitted. 
(Jhited  Statbb. — The  laws  of  the  United  States  respecting  the  revcnne, 
customs,  imports,  tonage,  kc,  are  extremely  numerous  and  voluminous. 
Thej  arc^alf  collected  in  Ing.  Dig.  under  the  title  ^^  Duties,^^  which,  togeth- 
er with  the  laws  regulating  the  ^^  Fisheries*^  occupy  160  pages  of  that  useful 
work,  and  cannot  be  abridged  in  a  note. 

(2)  This  chapter  containing  the  statutes  of  Great  Britain,  which  have  no 
operation  or  authority  in  this  country,  are  omitted. 

(3)  The  English  statutes  contained  in  this  chapter  are  not  in  force  in  thlii 
country ;  and  there  are  no  statute  regulations  among  the  laws  of  the  Ubited 
States,  npoD  tUs  subject.^  This  chapter  b  therefore  omitted. 

(4)  The  recent  and  present  potitica!  state  of  Great  Britain  may  bare  giveA 
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•909  9f  tmjimnUt^ 

•CHAFTBETHB 


oTniqiffM.     Bt  vibiirMM  of  JMM79 11  gnnyiJIjr 

kw  01  COB-  n^iii  |>^  Momntm  CHr  II  WtMlwing  MCil 

af  liiioDy .    be  felony  by  fne  conunoii  law  or  by  statatoi  <•)    TbH^ 
ly  to  obarrve  tbe  comniiiirim  of  a  Moay  wMost  Hte 
cadeavoor  to  apprebend  tbe  offaMtaTy  fa  a  MHprtaiM|% 


a  man  fa  boanj  to  dfaonrw  Ufa  erimm  ^  mmAit  to  a  i^W^ 
^|ato  witb  aUjmiibfe  eiq^editfaa.  (c)  Bat  Ikvt  mm£^ 
knowlodgo  aMnij  wHImmI  any  aiMBtf  fliFif  a 


or  witboiit»  fcr  fowardy  or  wt  pfayVf  or  tor  ftiiv  ^^  ^^ 
naaaer  of  aflliiity»  coiiceal»  coaaarty  or  uiuuao  to 


a  felony^  he  will  be  either  arlBcipal  or  aooHMry.MI 
poniobiBent  of  thfa  olbnce  in  aa  oAeer  fa  taipOM  Wtoi 
atotnte  of  PFettomiifar,  3  Edw.  L  e.  8.  whkh  OMCtow  M  ^  tf 
toe  dieriir,  corooer,  or  aay  ottwr  bailiff  wttfato  a 

ptoraw 

thelfefoaiesdoiielii  their  ttbertka  f  or  olkrwfaa  wSlSS 

tach  nor  arrest  soch  fthma  (tova  aa  thqr  anji)  or 

will  not  do  tbeir  oBcoy  fiir  tofoar  borae  to 

and  be  attainted  thereof  Aey  ihall  ban  oae  joart 

mentt  and  after  BMko  a  grieroai  iM  at  toa 

if  toey  bare  wbrrewiA ;  and  if  Ibey  bare  Mt 

shall  have  impriaonmeat  of  three  jfm^    The 

in  the  case  c»  a  common  peraoat  fa 

diflcretionary  time;  and  in  l»oth  caoea ine  and 

[*  210]  *lLing*8  pleasure,  (f)    By  the  5  Hea.  VILc  I.  toe 
of  every  shire  nmy  take  an  inquest  to  inqaire  of '* 
meuts  of  other  inquests,  of  such  matters  and 
to  be  inquired  and  presented  bebre  iustioea  of 
whereof  complaint  shall  be  made  bjy  bUl ;  imd  If  aaL_ 
meat  be  found  of  a^y  inquest  withiaa  Tcar  afltartoe 
nivnt,  every  persoa  of  the  inqaest  fa  to  bo 
concealment  by  discretion  of  tlie  jastices. 

Of  com-         Of  a  similar  nature  to  thfa  oifence  of  mispristoa  of  Miqi^ 


m  1  Hawk.  P.  C.  c.  £9.  i.  S.    3  Init.  1!I9.  «<  which  pleaMW  of  tb»  Uag  wmm  fei 

h  1  Hale  374,  375.    1  Uswk.  P.  C.  c.  5S.  •d,  one*  fbr  aU,  aot  to  tk^gAfm^mm 

1.  9.  note.  (1)  ckil  wUl  of  tiw  wwrvlc^  hm  #1^  m 

e  3  Inst.  140.  cUrtil  bjr  hU  wpuwBtaOwa,  Ito  Mpi^ 

tf  4Blac.  Com.  1S1.  hit  rouruof  iii«ict|«hnlM  f^fit  toiSiii 

€  4  Blac.  Com.   Ul.   wbero  it  if  nhf,  iw»  tn  (IMIM.* 


troth  to,  or  rendered  necesMry  tbe  several  ttatnteflcoolafaed  fa  thfa 
fint  a0  they  have  do  operation  in  this  countiy,  thb  cbapter  is  aisc 

(1)  Sec  the  case  of  Commoowealth  v.  Pease,  16  Hsss.  R^  p.  91.  lAsia 
it  is  settled  that  the  accepting  a  note  signed  by  the  party  gallty  of  hrooaf) 
as  a  ceoaideration  for  not  prosecuting,  Is  sufficient  (o  consototo  a  coapaBsi- 

ing  of  a  felony. 


CIUP.  XIV.] 


Of  Compounding  Oj^fcncM 


B  tite  off«nce  of  armpounding  of  Jtlany,  meiitioiieil  in  the  books 
'"  the  more  aitricnt  a|){»elliLtiAii  of  theft-hitte,  which  is  wboj% 
B  party  robbed  nut  only  knows  the  rdeii,  but  &1ho  takes  FjJs 
oils  agdin,  ur  oUicr  AinetidH,  u|k)il  agreement  not  to  |>fO»F- 
le.  «/)  It  ii)  Dviil  t<t  ha^e  bot'n  anciently  piitiiiUiilile  as 
blony:  but  ih  now  puuiNhod  only  with  line  and  imimHDntnL-nl, 
pilcifs  it  be  Hi^unipanicd  with  sonii;  dtgi-M'  of  luuintcniuicD 
iven  to  the  Pinion,  which  makes  the  party  un  aci-f!^>ry  aflei' 
e  lact.  g)  But  tlie  barely  taking  again  one's  own  goodx 
kich  have  bevo  stolen, is  no  oSvnecat  all  unless  some  favour 
»  shrwn  to  Uir  thief,  (/i) 

I  it  may  be  obnerved,  that  tu  take  any  i-ewaitl  for  liclping  a 
CTKon  to  stolon  goodfl  is  made  felony  hy  4  Geo.  1.  c.  11.;  and 
b  adveitise  a  rewant  for  the  return  of  things  stolen,  incurs 
B  fni-feilure  of  fll'ty  pounds  by  9.5  Geo.  II.  c.  36. 

An  agi-eemcnt  tn  put  an  end  to  a  misdemeanor  has  been 
r^iieidered  to  be  illtgal,  as  impeding  tlie  course  of  public 

a'uiitice;  (i)  but  it  is  sometimes  done  alter  conviction  with 
e  sanction  of  the  court,  in  cases  where  the  offence  prinri- 
piilly  and  more  immediHtety  affects  an  individual,  the  defen- 
dant Uing  permittt.^d  to  spi:ak  with  ike  prostnilar  before  nny 
judguient  ia  pi-onotincedi  and  a  trivial  punishment  being  inflict- 
Kliid  if  the  pFusetrutur  dctlarm  himself  satisfied,  (fc)    And  where, 
^k  A  case  of  an  indictment  for  ill  trefttiug  a  parish  aplireuUcef 
Ip  Becurity  for  tlie  fair  eixpenccs  of  tlie  prosecution  had  been 
given  by  tlie  defendant  alter  <-onviction,  «)»o«  an  unilerstand- 
ing  that  the  court  would  abate  tlie  period  of  hiH  iinpi-isonnient, 
the  i^ecurity  was  held  to  be  good,  upon  the  ground  that  it  was 
given  with  the  sanction  of  the  court,  and  to  be  considered  aa 
(tart  of  tlie  punishment  suBered  by  the  defendant  in  expiation 
of  his  offence,  in  addition  to  the  imprisonment  inllicted  on 
him.  (0 

The  compounding  of  informatiatis  on  penal  statutca  is  a  mis- 
demeanor against  public  justice,  by  contrihutiiig  to  make  the 
laws  otlious  to  the  people,  (m)  Therefore,  in  order  tu  dis- 
.fouragc  malicious  informers,  and  to  provide  that  offences 
4ien  once  discovered  shall  be  duly  prosecut«il,  it  was  enacl- 
I  by  the  Matutc  18  Eliz.  c.  5.  s.  4.  that  if  any  informer,  by 
■lour  or  pretence  of  process,  or  without  process  upon  colour 
r  uretcnce  of  any  manner  of  offence  agninst  any  penal  law, 
MlKC  any  composition,  or  take  any  money,  rewarn,  or  pro- 
ilse  of  i-ewaro,  without  tlie  order  or  consent  of  the  court,  he 
all  stand  two  hours  in  the  pilloi*}',  (ii)  *be  for  ever  disabled 
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I  tll*k.  P.  C.  c  £9. 1.  S.    4  Bine.  Cum. 

rt;.  P.C.C.59.1.G.    SB»k400. 

i  I  H«*k,  P.  C.  c.  69. 1.  T. 

•  Collini  K.  Blanlotn,  1  Will.  341-9.     &1g- 

combe  *.  R(Hld  aod  (iUi»t>,  5  Ea«.  19*.  SOS. 

k  4  Blat.  Com.  3G3,  364. 

^^  )  QteUf  r.  Winrfeld,  11  E»il.  48.    Ami 

^^Kt  nlio  HHlier  r.   Toiiniend,  T   Taudi.   4^^ 


t  in  genarlil  ivy  conttsrt  i: 
tantidertilon  ofdrapplne  i 
:ion,  luppraauis  cviric 


loikillnit  a 
ivatiit.     1  Cblj 


ni  4  Blac.  Com.  \3$- 
n  Tbli  part  of  Ihe  punlthmen 
'SaOru.m.  c.  13S.  be  iiiditi 


Sie  9f  Opmm  If 

u J  ptpdar  or  pnal 


pmndt.    T 

^Rrkero  tke  whrie  pmlty  is  gIvHi 

itdoMMtipply 

tratoti  md  «a  iadkUmul fcr 

WM  hoMea  biid  te  imrt  of  MnMt  (ft) 

la  a  ca«>  where  tt  wi  Iwld  ifan  H  i  ii  it ibIh  ty  li 
o(iwrwiae»  to  pit  iM  oMlim  a  WMecattM  IjyapriUlt 
to  reoarw  peaahies  for  Mlfiw  Aav^  MMai ' 
atompt  (f )  fiw  the  parpooe  af  Mtatalag  aHNaf  to 
proMcutMM,  (aot  bciag  mch  a  threat  aa  a  fna  aai 
Biaa  aught  aot  he  aqpeded  to  rerie|»)  waa  aatla  " 
dktable  <Aiice  at  ooauaoa  lawy  thoagh 
DMHiey  was  ohtaiBed»  it  eeeaw  to  hafa 
such  an  oflfenoe  woaM  he  iadictihli)  aaier  th> 
of  thb  itatate  of  Eliadketh.  (a)    Baty 

taiaedas a  miadeawaaor  at  ooauaoa  lawt 
hringingtheofbaoeialeadM  wUyat  aadlaThvHtoha 
theetatato.    Thoagh  if  the  party  aa  Ihreale    *' 
kged  to  he  gailtj  of  the  ofhaoe  iapaled  ai 
imposiag  the  daty  aad  creatiag  tha  pwaMf 9 
to  oooipMad  and  stile  a  pahlfc  preoecatloa 
priyata  iacroy  ia  fraad  of  tlie  reniaae^  aad  1 
of  the  etatate  (which  gives  tha  peaalhr  as  t 
rereaaey  aad  ia  fhrttMraaoe  of  pahiic  Jastloe  Wt\ 
axaapK)  mi^  aboy  apoa  geaeral  priariplesb 
deeoMd  a  samcieat  groaad  oa  wiiidi  to  hava 
indictawat  at  coaunoa  law.  (r) 


If 
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Of  Ojfenee$  6y  Fer^mu  t»  Oglee. 

^     ■      ■       • 

oacen  in-  WHBaB  sa  ofloeT  Beglocti  a  duty  incanAent  oa  him,  oilhMr 
for  mu!^ii.  ^7  coBimon  Uw  or  by  stotate,  he  is  indictahle  for  hbaitaliaM 
duct.         and  this,  whether  he  be  an  officer  of  tlw  coauaon  law^  ar^apr 

tioD  t  of  that  ttatate  empowort  tb«  court  to  |i  Bj  tbt  4t  Gto.  III.  c  5t.it  wm  prafeMl- 

pMs  such  Mnteoco  of  ino  or  uBpritoanitnty  or  td  to  bo  vondtd  without  m  ittua|i«l  labaL 

of  botby  io  litu  of  the  wntoMO  of  pUlory,  as  f  Rex  r.  Soutbertooi  6  Emm*  IfS.    Bat  fft 

to  the  court  ihall  •torn  proptr.  and  tfo  R«x  «.  Criip  and  Olhn%  1  aw>. 

•  4  Blac.  Com.  136.  noto  (3;.  and  AM.  S86  and  tt7. 

d  Rf  X  r.  Criip.  and  Othetti  1  Ban.  St  Aid.  r  U.  ibii. 


^P.  XT.] 


A»  OJifr.—Oppressi'u 


■intctl  by  art  of  Farliumcnt ;  (a)  niiil  n  peraon  holding  t 

llblU:  office  umter  th«  king's  Icttrnt  patent,  or  deH  vatlvely 

m  such  authority,  has  been  cons  id  i- red  a»  amenable  lo  the 

V  for  every  pnrt  of  liis  conituct.  mid  oliiioxiouA  t<»  punish- 

lent  for  not  faithfully  disrhargirig  it.  {b)     And  it  in  liUil 

l*Ti  generaUy,  that  any  publir  oflifcr  is  indictable  for  mia- 

ihaviour  in  his  oflirv.  {r>    I'herc  in   t^an  tiui  further  [luniHli- 

Hnt  of  thf  foi-feitur-e  of  the  otKce  for  the  inisdoRiFanor  of  do< 

|ig  any  thing  directly  contrary  to  its  design,  (d)     And  in  the 

'   ic  of  a  curoner,  the  statute  ^5  Gct).  11.  c.  29.  R.  6.  inakvs 

niciihir  provision,  tind  enacts,  tiiat  when  con^icteil  of  ex- 

*  in,  or  wilful  neglect  of  duty,  or  misdemeanor  in  office,  be 

be  removed  from  office  by  the  Judgment  of  the  court  in 

Aiich  he  is  convicted,  nnlvss  such  office  be  annual,  or  an- 

acil  to  some  other  nttifc. 

I  It  is  proposed  to  treat  shortly,  in  the  present  chapter,  of 

rareijsiun,  negligence,  fraud,  and  extortion,  by  persona  in 

Bee ;  and  of  the  refusal  of  jiersons  to  e\ccut«  the  duties  of 

tiieir  offices  when  properly   appnintiMl ;  leaving  the  subjects 

of  buying  and  selling  offices,  and  of  bribery,  for  subsequent 

chapters. 

•The  oppre»iiion  and  tyrannical  partiality  of  judges,  jua-  rt  2141 J 
tires,  and  other  magistrates  in  the  ntlniinistration,  and  under  uppKiaioft  f 
colour  of  tlieir  ottins,  may  be  punished  by  imjtearbment  in  by  imbtic 
parliament,  or  by  intbrmatiou  or  indictment,  according  to  the  '^"'"■ 
rank  uf  the  offenders,  and  the  circuinittance  of  the  offence,  (e) 
Tims  if  a  justice  of  jH'ace  abusers  tlie  authority  reposed  in  him 
by  law,  in  order  to  gratify  his  malice,  or  promote  his  private 
interrsit  or  ambition,  he  may  be  punished  by  indictment  or 
information.    Btit  tlie  court  of  King's  Bench  have  expressly 
declared,  tliat  though  a  justice  of  )>cace  should  act  illegally, 
yet  if  he  has  acted  honestly  and  candidly,  witliout  oppiTssion. 
malice,  revpnge,  or  any  bad  view  or  ill  int«'ntinn  whatsoever, 
the  court  will  never  punish  him  by  the  extraonlinury  course 
of  an  information,  but  will  leave  the  ]mrty  complaining  to  the 
ordinary  method  of  prosecution  by  action  or  indictment,  ffj 
And  where  a  justice  has  cnroniitted    on  involunlary  error 
vithuut  any  corrupt  motive  or  intention,  it  has  been  i|ueNtion- 
ed  whether  it  is  an  indictable  offence  j  on  the  ground  that  tlve 
t  in  that  case  is  either  null  and  void,  or  the  justice  is  an- 
Frrablc  in  damages  for  all  its  consequences.  (7)     But  in  a 


r.   Wjal,  I    Salk,  390.  Anon. 

f  Ret  r.  Beinbri'lc*,  M.  2Mi  Oca.  III. 

Ik.  SaO.  nnu  t«). 

;  Anon.  6  Mini.  96. 

I  I  Hank.  P.  C.  c.  66, «.  I. 

'  4Bln<:.  Cflm.  Ml.     Ajiulgelinot  indirl 
0..)-  Mior  ia  judgiiwiil ;  but  iM*  ml 
aiiljr  lojiiilniln  couruorictniil,  an 
lalai«iial  olDcf n.    R«s  v.  LotEcniin 
bther,  I  Sir.  T4. 


/  Rrx  r.  Palmer  and  oihors,  8  Bur 
I  IJIiir.  Com.  3S4.  nolo  (IT),  wh«ri>  1 
■hnl  iu  ni>  eaM  will  On  cavn  Enni  ii 
iiialioii  uii|p>i  an  Rpfillcalioii  fbt  il  b 

niiltril,  ami  nolJce  of  Ilia  npiilioilian 
viiiuly  (Iran  to  lhe]uilic«,aii<l  unleiUhiipnn 
iiijuiuil   will  u^daitake  lo  brine  «•>  action. 
^  1  Slu.ColR..?S4.  ooip  i;iT.) 


SU  Of  tffi 

ctflo  wfeon  two  nts  of  OMgntratoOf  hi¥i>g  %  COBCsMMt  jo* 

riadictioot  one  iot  of  thoB  oppoiMei  o  liOBaig  to  gVHii  ok 

MceooMp  oodt  after  soch  oppomtoicnty  tte  olhor  ool  of  ■» 

giotrotBs  oppoiBtod  a  meeting  Ar  tbe  ootte  porpoootNi  mookM* 

^oent  day,  and,  having  meU  granted  aliotaoo  wUch  hoi  hen 

refoaed  by  tke  irst  aet,  it  was  held  that  the  proeoeduga  of  thi 

BUgiatratea  appointing  the  aeoond  neetiog  wore  illwol  and 

the  aabject  oi  an  indirtment.    Lord  Kaojoot  C.  3^  aaii 

[*  215]  othat  it  waa  proper  the  qoeation  ahoold  bo  aeltled  whothar  ft 

were  Uifol  for  two  different  sets  of  aiagiatratBa^  hoTiog  ooa» 

enrrent  jariadirtiony  to  mn  a  race  in  ue  eaarciaa  of  uy  part 

of  their  jinriadiction ;  and  that  it  was  of  intnitoiniportiuaoeti 

the  pnblic  that  the  acta  of  magiatralea  ahoold  not  only  boaib* 

fltantially  good,  but  also  that  they  ahoold  bo  docowa.     Ani 

Ashurat,  J.  aald  that  it  was  a  breach  of  the  low  to  oiUnnpi  ti 

wreat  the  jnriadiction  out  of  the  handa  of  the  nugiatntaB  wha 

Irst  gave  notice  of  the  meeting ;  for  what  the  low  ooya  ahai 

not  be  done,  it  becomes  illegal  to  do,  and  ia  thorafon  the 

Ject  matter  of  an  indictment,  without  the  addition  of  nny 

rupt  motives.    And  that  though  the  want  of  coiToption  mi^ 

be  an  answer  to  an  application  for  an  information  which  is 

made  to  the  extraordinary  juriadiction  of  the  oonrt,  yot  it  is 

no  answer  to  an  indictment  where  the  jndgea  are  banid  by  Iha 

atrict  rule  of  law.  (A) 

or  justices       The  conduct  of  justices  of  the  peace  in  granting  or  nfinng 

granting  or  Uceoces  to  Sell  olc,  ha8  been  frequently  the  aobjoct  of  invoati- 

lic^^e!      K^ti^^n ;  ^^*  >t  seems  to  be  clear  that  though  upon  tUa  mafc- 

impropcr-    ter  the  justiccs  have  a  discretionory  juriadiction  given  Uiem 

^^'-  by  the  law,  and  though  discretion  means  the  exeffchang  the 

beat  of  their  judgment  upon  tlie  occasion  that  calla  for  it,  yot 

if  this  discretion  be  wilfully  abused,  it  is  criminal,  and  nndv 

the  controul  of  the  court  of  King's  Bench,  (i)  That  eonrt  will 

therefore  grant  an  information  against  justioea  who  rAmb 

from  corrupt  and  impniper  motives  to  g^rant  anch  liconaea;(i^ 

and  an  information  will  be  granted  againat  thorn  no  woU  tat 

granting  a  licence  improperly  as  for  refusing  ono  in  thoaama 

manner.  (I) 

[*  216]      *^^  prevent  abuses  by  the  extensive  power  whidi  flm  law  is 

Of  gaolers    obliged  to  repose  in  gaolers,  it  is  enacted  by  the  atatato  14 

lons^Tve  ^'^'*  '"*  ^'  ^^*  ^^^  ^^  ^"?  g»>lc>*f  hy  too  gTCot  duTBoa  of  fan- 
evldeitce?^  priaooment,  makes  any  prisoner  that  he  hath  in  wud  hooaam 
anajiprovfroran  appr/^  against  his  will ;  thatis,toaccnao  and 
turn  evidence  against  some  other  person ;  it  shall  be  fchiny  ia 
the  gaoler.  For  it  is  not  lawful  to  induce  or  excito  any  man 
even  to  a  just  accusation  of  another ;  much  leaa  to  do  it  by 

fi  Rex  r.  Sainsbury  and  another,  4  T.  R.  because  the  i)erfons  «p|ilying  for  Ulcm  wcM 

451.  not  give  their  votes  for  ine inters  of  parllanNnt 

t  Rex  r.  Youug  and  Pitts,  1  Burr.  £56. 560.  an  the  justices  would  have  had  dicB.  And  we 

//  tetfu,  Rrx  r.  Haiin  and  Price,  t4*  1716.  1716. 

k  Rex  r.  Williams  and  Davis,  3  Burr.  1317.  I  Krx  r.  Holland  and  ForMer,  1  T,  IL69I. 

The  licences  ill  this  case  had  been  rcl'jscd,  And  see  1  Bur n*s  Jutt.  tit.  •fleMiMf,  Sect- U- 
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diiresfl  of  impriaonmcnt ;  and  least  of  all  by  a  giuiier,  lowbani 
tli<-  {iriflftncr  U  cotnmitti^il  for  safe  custud}'.  (m)  Aud  a  gaulcr 
inuv  l)c  di:^-liarged  and  lined  for  vultinUvil}' wtfci-ing  liis  pri- 
NutiiTa  ti)  CM  afie,  or  for  baji>arouNlv  miHUHiiig  thein,  (n) 

An  irvrrtieer  nt'the  poor  ift  alnu  indictable  fur  RiisfciMiuire  in  ^ 
the  exrrntion  ot  hiji  oftire :  us  if  he  relieve  tht:  poor  where  " 
tlierc  in  no  iieu'essity  for  it ;  (o)  or  if  he  misuse  tiic  poor,  as  hy  s 
keejiing  and  lodging  several  poor  pei-BOHs  in  a  filthy  unwhule-  "'i«frf»- 
aorae  room,  with  tlic  wuidows  not  in  a  suflicieiit  state  of  re-  "jj^"  ''"f^, 
pair  to  protect  them  against  Ilio  severity  of  the  w-eather;(p)  cos. 
or  by  exai^ting  labour  from  llieni  when  they  arc  unable  to 
woi'h,  (q)     And  if  overscei-H  roiispire  to  pi-evail  upon  a  man  to 
niKrry  a  poor  woman  big  nitit  child,  for  the  purpose  of  throw- 
ing the  expejiHc  of  maintaining  her  and  the  i)(suu  I'rom  tbeui- 
§elvea  upon  another  parish  or  township,  they  may  be  inflict- 
ed, (r)    And  for  moat  breaches  of  thcii-  tluty  overseers  may  he 
punished  by  indictment  or  information  i  C<)  but  with  rrtijiect 
to  tlie  proceedingby  information. *a)t  itisanevtraordinaryre-  [*  2171] 
medy,  the  court  of  King's  Bench  will  not  suffer  it  to  be  appU-  ' 

ed  to  the  punishment  of  ordinary  oflenci-s.  and  baa  long  come 
lo  a  reM>)iition  not  to  grunt  inforniatious  against  overseen  for 
procuring  a  paupci-'H  marriage  with  a  view  to  burthen  another 
parish.  (/) 

It  lias  been  already  stated,  that  an  officer  Heglecfi«g  tfaedu-  Npgiigi-acs  1 
ties  of  bin  oflic*  is  guilty  of  un  indlntable  offence.  (»)  In  mam  JjjJJ'"'''" 
case^  also  the  ofTence  will  amount  lo  a  forfeiture  of  his  oflice. 
if  it  be  a  beneficial  one ;  (w)  for  by  the  intplied  condition  that 
the  grantee  of  an  office  shall  execute  it  diligeJitly  and  faithfully 
it  appears  to  be  clear  that  he  will  be  liable  to  a  forfeiture  of  it. 
DOtonly  for  doing  a  thing  directly  conlrai?  to  \t^  design,  but 
also  for  neglecting  to  attend  his  duty  at  all  usual,  proper*  and 
ronvenient,  times  and  plares.  whereby  any  damage  shall  ac- 
crue to  thfl.te  by  or  for  whom  he  was  made  an  iillicer.  (x)  A 
coroner  neglecting  the  duties  of  his  ollice  is  indictable:  (v) 
and  by  statute  3  Edw.  f.  c.  9.  tlic  sheriff,  coroner,  or  anyodi- 

bailiff  concealing  felonies,  or  not  arresting  felons,  or  olh- 


c 

^B«n  4  Bl«t.  Cam.  Its.     3  Inil,  91. 

^mk  I  Hawk.  ?.  c.  c.  ee.  I.  a. 

^^H  Tawni'v'*  ca»,  K  Via.  Abe.  4tS.  I  Bolt. 

^B  PI.  409. 

^^m  Rii  «.  Welhecll  tnd  iinothcr,  Cald.  431. 

^Hf  R«t  >.  WlPihlp  >i>cl  otiolhc.,  C*UI.  K. 

^^^  Roi  r,  Ctmpton,  C«1(I.  248.  Rt»  r.  T«r- 
rtst,  *uit  Rex  t.  Htibtir,  1  Enii.  P.  C.  •:.  II. 
•.  II.  p.  48). 

»  Rei  r.  Comminge,  IBuli.  3M.  PI.  379. 
Rfx  r,  Hobinion,  9Burr.1»9.  Rci  a,  Joiier, 
I  BMt,  9ST.  PI,  STB.  From  theie  •ulhntillri 
it  appEso  thni  iiich  pracctiJing  may  be  h«d 
In  Minic  eUH  where  ■  pitlicular  puDiihmcnl 
U  ([CBlcd  by  ilntuie,  Riid  a  rfwcific  melhod  of 
neavtclne  the  pentJlf  ii  poiniMl  oui.     But  ■■ 

B^  1bi>i  rre  enlt.  Book  I.  Cfaap.  Iir.  p.  fiS.  St. 


I  Bex  r.   Blaufliwr,  Cald.  348.  note  (a).  I 
And  pvihiipt  iM>  offenca  HDuld  nol  be  punitn- J 
able  ai  all  U  ihe  Homan  F*tl)ti)  in  Ihc  clcltn  ~ 
ant'ipatlth  pniiaua  to  iba  matiiaga  li  i>i 
chilli  bjr  tb>  nmn  iDwhoDiibs  defeudanU  pi 
cuie  bet  lo  bf  maiiicil,     S  NoIhii  332. 

u  ^nlf,  p.  113. 

te  4  Blac.  Ccm.  UO.  _ 

r  1  Ha«k.  P.  C.  t.  ee. .,  1.  And  !«  rui-l 
thai  asm  rotffliuteof  nSicesCnm,  Du.  <^M 
*n-.(K.t.)(lt.S.)andiha  Eail  ol  "^-^  "^ 
bury  '■  cnaa,  9  Co.  50. 

y  See  preecaenti  at  indkiawro  a|a.lnat  m 
rDueri  ior  ttSmiag  10  take  lni|iiliilran*,  m  ft 
nol  [ilutning  lni]uiFiliri<i  atroitliiif  to  *t1 
deiKc,  aChit.  Crlm.   Law,  SS6      Cta.  Ch*  J 
Omp.  (>lh  ed.)  CO.  (Tih  td.)  SOT.  r04. 


Ill 


Of  OffltnetM  hff  Permmi 


I 


n. 


Jiiiiici-<  at 
iietiy  M»5- 
uons  iiiAj 
fine  cuii- 


rnniiio  not  doing  their  daty,  are  to  be  ianriMNnd  fiir  m 
and  fined  at  the  king*fl  pleamiiT.  (x)  Ami  an  uidictBMM 
I  21(1J  at  roromon  law  against  <*ali  mibordinatroBcenlbri 
well  as  miHCondu^  in  tiic  dlschlu^  of  their 
A  confitable  in  thrrefore  indictable  for  neglecting  tibe 
required  of  him  by  common  law  or  by  iitatate ;  (a)  aai 
a  statute  requires  of  him  to  do  what  without  reqnirng  hil 
been  his  duty,  it  is  not  imposing  a  new  duty,  and  lie  is  wiici> 
able  at  common  law  for  the  neglect  ik)  And  an  g¥esBBM  W 
the  poor  is  indictable  for  the  wilful  neglect  of  his  dotr.  Hb 
overseers  have  been  held  to  be  indictable  for  notprandipgftr 
the  poor  ;(f)  for  refusing  to  account  within  four  daj»  aAv 
the  a]qiointment  of  m^w  overseers,  under  4  S  Elim.  c  9«|(^ 
for  not  making  a  rate  to  reimburse  constables  under  14  Ohl 
II.  c.  14. ;  (e)  and  for  not  receiving  a  pauper  sent  to  than  by 
onler  of  two  justices:  (/)  or  disobc^ying  any  other  eidv  flf 
justices,  where  the  justices  have  competent  juriadictiMk(f) 

By  the  SSd  Geo.  III.  c.  55.  two  justices,  at  a  P>t^  ar 
cial  sessions  of  the  peace,  upon  complaint  on  oatk  or  aw 
gleet  of  duty  or  disobedience  of  any  warrant  or  order  af  i 
MubicN«.v.  justice  of  the  peace,  by  any  constable^  overseer 
[^.iI.Tv!^'^*  other  peace  or  parish  officer,  such  constable,  o^ 
er  officer,  having  been  dulv  summoned,  may 
[*  219]  conviction,  any  reasonable  fine  or  fines  not 
sum  of  forty  shillings,  as  a  punishment  for 
duty  or  disobedience. 
c  hicf  ofTi-       llie  absence  or  misconduct  of  the  chief  officers  iff 
f^tr*^^*:"^'  tions  at  the  time  of  elections,  whereby  the  com^ 

election  of  other  chief  offirei-s  may  be  pi*evented,  ia 
hic  by  the  provisions  of  1 1  Cvco.  I.  c.  4.  The  sijcth 
the  statute  enacts,  •*  tliat  if  any  mayor,  bailiflT  or  ~ 
other  chief  officer  or  officers  of  any  city,  borou^  ar  twm 
corporate,  shall  voluntarily  absent  himself  ortbcwelveafcf» 
or  k!ff)wingly  and  designeclly  prevent  or  hinder  the  election  if 
any  other  mayor,  baililT,  or  otiier  chief  officer  in  the  aaae  ci- 
ty, borough,  or  town  corporate,  upon  the  day,  or  wtddn  Ar 
time  a])pointed  by  cliaHer  or  unrient usage  for  such  electioBf^ 
such  offender  being  convicted  shall,  for  every  offence,  be  hn- 

M  .^/i/r.  p.  !29ft,  S10.  And  bj  3  Hen.  VII. 
r.  I.  if  any  coroner  be  renii»s  ■ud  make  not 
in(|uikitit)n  upon  tlie  view  of  the  boily  rlead, 
and  cortijy  not,  a*k  nnlainrd  in  tlie  statute,  hi* 
•liall.  Tor  vwry  default,  forfirit  to  the  king  a 
hundred  ^hilliln(;»• 

a  R^gin  r.  Wytit,  I  Salk.  SM.  Crowther'i 
caf^,  Cto,  Llix.  654;  Indictment  agaiutt  n 
rons tabic  for  refiihins  to  make  hue  and  cry 
after  nnii«-e  of  a  burglary. 

6  Ri'giti  1.  Wyat,  I  S.'iik.  381. 

c  2  iSohin  231.  Tawncy't  caf%  1  Dott. 
933.     Rex  r.  VVinnhip  and  another,  Cald.72. 

</  Rex  r.  (.'omniiiigs  5  Med.  179.    3   *«'jl. 


poratiiios 
ubx'iitin'^ 
thcniKf  Ivfd 
trdiii,  or 
liiu'k'riit* 
the  rlrc- 
li«>i)«  i>f 

other  oflTi- 
cpT9j  may 
br  iinpri- 

M}|U>(!. 


ipMHiurtibe 


2J2,  wlicre  it  it  observed  in  Um  aMa  (1)  Ait 
tliik  ca^e  (iccurred  piioi  to  17  Geo.  Il«  c*  9I« 

e  R«  X  r.  n.iilow,  2  Salk.  M9.  1  Bott-SSl 
The  ohjectioM  wrk,  that  the  wonl  immI  lalhi 
art  is  ^*  may,**  which  duct  not  roqulrt  it  M  • 
iluty.  Hut  the  couit  held  tb«  word  ^'■■T*' 
tn  he  in*pc:(.tive,  and  the  Mine  a •  **Am}u 
IW  13  (ieo.  111.  r.  19.  constables  iur«  now  to 
lie  paid  for  parivh  busincM  out  of  tlw  fOM^ 
rati*. 

/  IWx  r.  Davit  and  anoiheri  1  Bott*  SV* 
n.  4(r9.  Sav.  163.  S.  C. 

g  e  Nol.'373.  Rex  f.  Ooyi,  Say.  143.  Hot 
othcrw  the  where  the  juttic«t  have  no  jurkidk- 
tton.  Hex  r.  Smith,  I  Bolt.  403.  Fl.  £fC. 


..v.] 


/«  Office-'— frauds. 


2I» 


'iffiHoncd  fopjtix  monUw,  ami  bp  fiir  t^vt■pllwlllll(■ll  fiiiiii  fxrr- 
f'utnjt  uny  olTire  belonging  to  thr,  naniu  oityt  hiti-oiigU,  or  ror- 
]>oratiun.  'rhis  voluntary  »bN<.-Hi.T  fi'oTii  tlif  rk-fliiin  or  n  cliicf 
oflirt'i-  iDiijtt  be  «ut!t  tin  abwRtr  wbrivby  tin-  misrltifr  niiu- 
]i]uiii(>tl  of  in  the  preainklr  oi'  tbr  statiiU'.  Maini.-Iy,  the  pre* 
venting  tlii'  coiti|ik(ion  (if  tint  elfdiori  of  u  c)iti'f  (>fK<Tr,  max 
IMMKitily  bu  <K-''iLiionod.  It  has  boi-n  tlmilcd,  tlinvforc,  tbat 
a  rbirf  oJQi'Pi- vnluntarily  abHi-nting  bimsclf  upon  the  rhiirttrr 
flay  uf  i-lcction  of  bis  )(uccc«.sor  is  nut  indictable,  unlt^N  biM 
pifwiire  as  i*uoh  rhicf  officer  bo  iw/xssary  by  the  cciiistituli'>n 
of  tiie  riirponition  to  coHHtitutu  a  U'^gul  corporatr.  assembly  for 
«urb  piirpiMC'  (A) 

I'ublir  officers  may  also  be  inilictcd  for  frauds  committed  in  [ 
tlicir  official  capstcitieM.  TbuN  in  a  case  whciT  two  perMuiw  i< 
vvvrf  infiirtfiil  for  (-.italiliti);  oUku'n  to  pasH  tiieir  mcounlH  with  "^ 
(be  pay  office  in  biirb  a  way  aa  to  enable  them  to  defraud  the 
govcrnnieiit,  thnugli  it  w  as  ub  jecU'il  that  it  whh  only  a  private 
matter  of  a^-rount  and  not  indirtiiblei  the  eoiirt  held  otberwisOt 
W4  it  ivlatcd  to  Ibi-  public  revenue,  (i)  *And  if  an  overaeer  of  [*  220]  1 
the  pfior  re^l^i^(^  from  the  putjitive  father  of  n  bastard  child 
tiorn  wilbin  tin:  parisli  a  sum  of  tuoitey  as  a  composition  witli 
the  parish  for  the  niaittlvnunce  »f  thv  child,  bo  is  liablv  t»  an 
indictment  for  fraudulently  omitting  to  give  credit  for  this 
uum  ill  his  accounts  with  the.  paritih.  [k)  It  was  objected  in 
this  ruse,  that  the  doTeiidant  was  not  bound  tu  bring  this  mm 
to  account,  the  contmct  being  illegal,  (l)  tbat  the  whole  might 
have,  been  iir«veii^d  buck,  and  tliat  the  (fefenddnt  himself 
would  liuve  bw'u  iK'rsoniilly  answernble  for  it  to  the  putative 
father :  that  tiie  money,  therrfoi-e,  was  not  the  money  of  the 
piu'isli,  and  tbat  the  pariHh  was  neitlicr  deli-auded  nor  damni- 
fied by  its  bi-iiig  omittvd  in  the  oventeer's  acmiint*.  But  Lori 
K  Urn  borough  was  of  npitiion,  tiiattltongh  the  del'ondant  would 
have  bei-n  liable  td  tlie  putative  futbrr  tor  so  much  of  the  mo- 
ney as  was  not  exiiended  u|ion  the  maintimaurc  of  the  child 
and  the  lying-in  of  the  mother,  yet  having  taken  the  money 

ts9  ovrj-seer  fur  tJie  bemitit  of  the  parish,  he  was  bound  I<i  bring 
It  to  armunt,  and  that  he  wan  guilty  of  an  indictable  ufTence 
b  Bttemptitig  to  put  it  into  his  own  jKKket. 
By  t)iu  56Ui  (ieo.  III.  c.  63.  which  was  passed  to  regulate  By  oiticen,  L 
the  geuenil  piniileiitiary  liir  com irts  at  Jifiltluink,  pi-ovision  ie  *'-  of  '*>«-a 
made  for  the  punishment  of  the  go\ernor  and  the  other  offl-  ^""j"i1,i!r  1 
c^rs  and  xci'vants  of  thatestHbliHbment.in  caw  of  any  IVaudu-  n 
^Imit  or  improper  charges  in  tlieir  acrounts.  The  twelfth  sec-  ^ 
ion  enacts,  (after  staUng  the  mode  of  examitiation  tu  beadopt- 
%,)  tliat  in  case  there  shall  appear  in  any  such  accounts  any 
'  e  cjttry  knowingly  or  wtlfiilly  made,  or  any  Fraudulent 
I,  or  any  oUier  fraud  whatsoever,  or  any  collusion  be- 


] 
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twccu  the  oAceni  and  urnanti.  or  bctwwn  tte 
HenantM  and  any  othrr  ucrNons  in  mny  Bialler  relmtiTe 
to«  tlir  committer  may  difimiiM  mich  oAcera  or 
[*  22 1  ]  ir  thry  see  fit,  cause  indirtmentii  to  *br  preferred 

offirerH,  servantM.  or  other  persom  m  oSBndiBg  at  the 
quaiier  or  otiier  general  seHsion  of  the  peace  ktt  the 
wherein  the  penitentiary  is  situated,  or  for  any  a4Jofaupg 
ty ;  and  in  case  the  persons  indicted  are  foned  nllty»  Ikf 
are  to  be  punished  hy  fine  and  impriaoniiient»or  eneref  Ik^ 
at  the  discretion  of  the  court 

It  may  be  obsened,  that  where  a  duty  in  throwa  om  mM^ 

consiHting  of  s4*verHl  iiersons,  each  is  individually  BaHti  Ivt 

breach  of  duty,  as  well  for  acts  of  ccmimiflBion  as  ibr  mdMlMi 

and  where  a  public  ofiicer  is  charged  with  a  breadi  «f  di^ 

which  duty  arises  from  certain  arts  within  the  Ifaeili  «f  Hi 

ofiice,  it  is  nut  necessar}*  to  state  that  he  had  notfae  «f  IhMi 

acts ;  for  he  is  presumed  fnim  his  situation  to  keow  tteM.(«i^ 

Extortion        Bxtoriiom  \i\  a  large  sense  sifpiifies  any 

by  public    colour  of  right ;  but  in  a  more  strict  sense  aignilea 

uAccrf.       fy|  (Jilting  iiy  miy  officer,  by  colour  of  his  offlce»  of  aagr 

or  thing  of  value  tliat  is  not  due  to  him»  or  more  thu  ia 
or  before  it  is  due.  (a)  By  tlie  statute  of  IFotak  1.  (S  Hhi; 
1.)  c.  86.  which  is  only  in  affirmance  of  the  coeuwNi  IsWy  it  la 
declared  and  enacted  to  be  extortion  for  any  aheiMT  or 
minister  of  the  king»  whose  office  any  way  conoena  tte 
ministration  or  execution  of  justice,  or  the  commtm  fljMd  of 
the  subject,  to  take  any  iTward  whatsoever,  except  what  be 
received  from  the  king.  This  statute  extends  to  eaAeatea^ 
coroners,  bailiffs,  gaolers,  and  otiier  inferior  oBem  of  the 
king,  whose  offices  were  instituted  before  the  nttkhig  iff  tte 
act  (o)  Justices  of  the  |N*uce,  whose  office  waa  iBatitated  afr 
ter  the  a(*t,  an*  lifiund  by  tiieir  oath  of  office  to  take  Mlhi^g 
for  their  oflicc  of  justice  of  the  peace  to  be  done^  bvtef  the 

[*  222]  king,  and  fi*es  *a<Tustomed,  and  costs  limited  by  statilBi 
generally  no  public  offit-er  may  take  any  other  feca 
for  doing  any  thing  i-elating  to  his  office  than  iiiinm  iitalahi  h 
force  gi\es  him,  or  else  as  have  been  anciently  and  accMlBih 
ably  taken  :  and  iC  he  do  otherwise  he  is  (piilty  of  extortMMi^) 
And  it  should  be  observed,  tliat  all  prescriptions  whidi  httva 
been  contrary  to  the  statute  and  to  the  common  law,  in  afli^ 
mance  of  whicii  it  was  made,  have  been  always  holdea  to  be 
void ;  as  where  the  clerk  of  the  market  claimed  cortobi 
as  due  tiine  out  of  mind,  for  the  examination  of  weif^liti 
measures ;  and  tliis  was  adjudged  to  be  void,  (q) 

The  stated      But  tlie  stated  and  known  fees  allowed  by  the  coeHa  of 


m  Kex  r.  Holland,  5  T.  R.  607.  p  Dull.  c.  41.  SBurii*t  Juit.  Hi. 

n  4  Blac.  Com.  141.     1  Hawk.  P.  C.  c.  68.  p.  341. 

s.  1.  9  1  Hawk.  P.  C.  c.  68.  t,  &    3  Bac.  Air. 

0  2  lust.  209.    2  Buro.  Just«  tit.  Extortion.  108.  iil.  Extortion. 
p.'S4]. 
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justice  to  their  respective  officers^  for  their  labour  and  trou-  fees  of 
ble,  are  not  restrained  by  tlie  common  law,  or  by  the  statute  ]^°"t[^  DJ^y 
of  Westm.  1.  c  26.  and  tlicrefore  such  iWn  may  be  legally  de-  bo  insisted 
manded  and  insisted  upon  without  any  danger  of  extoi-tion.  (r)  "P^"- 
And  it  seems  that  an  oflicer  wbo  takes  a  rewards  which  is  vo- 
luntarily given  to  him,  and  wliicli  luts  be<'n  usual  in  cei'tain 
cases,  for  the  more  diligent  or  expeditious  peit'ormance  of  his 
duty,  cannot  be  said  to  be  guilty  of  cxtoilion ;  for  without 
such  ^premium  it  would  be  im[M>ss]l)lo  in  many  cases  to  liave 
the  laws  executed  witli  vigour  and  success,  [s)  But  it  has  been 
always  holden,  tliat  a  promise  to  ])ay  an  oflicer  money  for  the 
dmng  of  a  tiling  which  tlie  law  will  not  suffer  him  to  take  any 
liking  for,  is  mei*ely  void,  however  finely  and  voluntarily  it 
may  appear  to  have  been  made.  (/) 

It  has  been  held  to  be  extorti(m  to  oblige  the  executor  of  a  Cases  of 
will  to  prove  it  in  the  bishops'  court,  and  to  take  fees  *there-  p^oSSl 
on,  when  the  defendants  knew  tliat  it  had  been  proved  before  ^  J 

in  the  pi-erogative  court,  (w)  And  it  is  extortion  in  a  church- 
TOarden  to  obtain  a  silver  cup  or  other  valuable  thing,  by  co- 
lour of  his  office,  {w)  And  a  coroner  is  guilty  of  this  offence, 
tvho  refuses  to  take  the  view  of  a  dead  b«)dy  until  his  fee.s  are 
paid,  {x)  So  if  an  uiidersheriff  ohinin  his  fees  by  i-efusing  to 
execute  process  till  they  ai'e  paid,  {y)  or  take  a  bond  for  his 
fee  before  execution  is  sued  out,  {z)  it  will  be  extoKion.  And 
it  will  be  the  same  offence  in  a  shmff^s  officer  to  bargain  for 
money  to  be  paid  him  by  A.  to  acrept  A.  and  B.  as  bail  for 
C,  whom  he  has  ari-ested  :  (a)  or  to  ari'cst  a  man  in  order  to 
obtain  a  release  fi-om  him :  (6)  and  also  in  a  gaoler  to  obtain 
money  from  his  prisoner  by  colour  of  his  olKce.  (c)  In  the 
case  of  a  miller,  where  the  custom  has  ascertained  the  toll,  if 
the  miller  takes  more  tlian  the  custom  wai*rants,  it  is  extor- 
tion :  (d)  and  the  same  if  a  ferry-man  take  more  than  is  due 
by  custom  for  the  use  of  his  ferry,  (f)  And  it  was  held  that 
if  the  (jEumer  of  a  market  erects  so  many  stalls,  as  not  to  leave 
sufficient  room  for  the  market  peo])1e  to  stand  and  sell  their 
'wares,  so  that  for  want  of  i*oom  they  ai*e  forced  to  hire  the 
fitalls  of  the  farmer,  the  taking  money  for  the  use  of  the  stalls 
in  such  case  is  extortion.  ( / ) 

In  a  recent  case  it  was  decidetl,  that  the  question  of  exemp- 


r  1  Hawk.  P.  C.  c.  B8.  e.  3.  2  Inst.  210. 
Co.  Liu  368.   3  Bac.  Abr.  lOH.  tit,  lilxiortion. 

#  3  Bac.  Abr.  108.  tit.  Extortion.  3  Ins>t. 
310.    3  Tmt.  149.     Co.  Lit.  368. 

t  3  Bar.  Abr.  108.  tit.  Extortion. 

u  Rex  r.  Loggen  and  another,  1  Str.  73. 

w  Roy  r.  Eyics,  1  Sid.  307. 

X  3  Inst.  149. 

y  HoKOtt^s  case,  1  Salk.  330.  Tlu?  cosirt 
said  that  the  plaintifT  might  bring  an  action 
against  biin  for  not  doins;  hift  duty,  or  might 
pay  hioi  his  fci*s  nnd  then  indict  him  (or  rx- 
tortinn. 


s  Empson  r.  Bathurst,  Hutt.  53,  where  it 
is  said  that  an  obligation  niad<>  by  extortion 
is  against  common  law,  for  it  is  as  robbery  ; 
and  that  the  sheriff^s  fee  is  not  due  until  exe- 
cution. 

a  Stotesbury  r.  Smith,  2  Burr.  924. 

h  Williams  r.  Lyons,  8  Mod.  189. 

c  Rex  r.  Broughton,  Trem.  P.  C.  111. 
ytark.  588. 

d  Re\  r.  Burdctt,  I  Lord  Raym.  149. 

r  Rex  r.  Roberts,  4  Mod.  101. 

/'  Rex  r.  Burdett,  1  Lord  Raym.  149. 
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tion  ^twm  toll  riNild  not  he  tned  on.  u 
turnpiki'-keoiirr  Tor  extortion  in  takiM  tke  Ml^  the 
right  to  flenianil  toll  not  having  been  miMt  mat  the 
of  rxnnption  notirird,  at  the  tine  when  the  loll  wnn  takflkd) 
The  3.1  (u-o.  III.  i\  5-3.  H.  68.  enacta  that  the  dnBudfaq^v 
rvcei\  ing  anv  Niim  of  nHHiey.  or  other  valnable  tUn^  an  a  gK 
or  |BrrHi*nl«  or  uiidrr  n>lour  thereof,  whether  it  be  Ibr  the  mm 
of  the  part\  nTriving  tiie  Hame,  or  for  or  prrtcncM  ta  he  ftr 

of  aoT  ethei 


the  U.H4*  of  the  Ktut  India  rompany,  or  of  any 

whatHiH*\er,  by  aii}  BritiHli  Mubject  holding  or  ez<  _ 

oBre  or  employment  under  hiti  MaieBtyv  or  the  ceaippaj  k 

the  Kasi  indi€$n  nhall  be  deemed  to  be  eztortioD  and  a 

neanor  at  law,  and  punislied  as  ncli.    The  vtkmktt  ia 

to  forfeit  to  the  king  the  prr^ent  m  received,  or  Us  fidl  Tahv; 

hut  the  nniil  may  order  such  present  to  be  reetorpd  to  thepH^ 

ty  who  gave  \U  or  may  order  it,  or  any  part  of  H,  ar  of  aaj 

fine  which  they  fihall  set  upon  the  offenoery  to  be  paid  to 

profierutor  or  informer* 

Two  per-        Two  pemonN  ma}  be  indicted  jointly  for  extortion 

MM  may     no  foe  wgH  due ;  and  there  are  no  acreHHoriea  in  tUa 

^i^^i^  in  a  case  where  the  indictment  wan  against  Ae 

i^^xtorrion'    and  also  against  tlie  register  of  a  bishop,  it  waa  lAjedei 

and  there     the  ofllces  of  the  defendants  were  distinct,  that  what  ■'  ' 

c^ioricr.*^    extortion  in  one  might  not  be  so  in  the  other*  and  ttat 

fore  the  indictment  ouglit  not  to  be  joint     But  \kj  ] 

J.  tliis  would  be  an  exception  if  they  were  indicted  J! 

more  than  tliey  ought ;  but  it  is  onlv  against  them  li 

ing  to  get  money  where  none  is  due :  and  this  ia  an  infllo 
charge.  For  there  are  no  ac<Ts^Nlries  in  extorthin ;  hnt  he 
that  is  assisting  is  as  guilty  as  the  extortioner,  aa  he  that  ia 
party  to  a  riot  is  answerable  for  the  act  of  othera.  (A) 
2251  *'^  ^^  ^9xA.  that  an  indictment  for  extortion  may  he  Ud  hi 
rial.  any  county  by  the  31  Eliz.  c.  5.  s.  4  ;  (t)  but  this  poaithni'^" 
bi^n  questioned,  ijk)  It  may  be  tried  and  determined  hj 
tices  of  the  peace  at  their  sessions  by  virtue  of  tlie  tenn ' 
Not  mate-  tortious'*  in  their  commissitm.  (/)  llie  indictment  anal 
rial  to         a  sum  which  the  defendant  received  ;  but  it  is  not  aalerial  to 

r>act  lum  I"*^^^^  ^l'*"  ^^^*^  """^  ^  Ia*><I  ">  ^1^^  indictment ;  so  fluH  if  a 
man  be  indicted  for  takiiij;  extorsively  twenty  shillingi^  aad 
tliere  be  proof  but  of  one  shilling,  it  4*111  be  BuflGient(«) 
And  the  cxtorsi\  e  agivemcnt  is  not  the  offence,  but  the  tnhhigl 


•xact  sum 

lairi. 


g  Rex  r.  Iffamlyn,  4  C:am|)b.  379.  t  1  Hank.  P.  C.  c.  6t.  ■•  6.  wit  (S);  I 

A  Rex  r.  Loggfi)  niid  another,   I   Str.  75.  Biirirt  Jui»t.  344,   Ex^timUm    Suuk.  Cila. 

Qu.  Whether  thin  was  not  an  indie tinrnt  for  I'lrail.  .OftS,  note  (k). 

a  conspiracy  to  defiaiKl,  and  not  for  rxtor-         k  2  Hnwk.  P.  C.  r.  96.  i.  50.  S  CUL  GMBi 

tion.     But  a»  to  the  inle  thai  several  per<ont  Lau.  294,  in  ihr  note, 
inuy  be  jiniitly  indiLtvd  for  rxtoitinn,  »rc  Rex  /  Kex  r.  LoKgen  and  another^  I  Stni,  TSL 

r.  Atkiii»on   and   another.  Lord  Ravni.  124^.  m  Rex  r.  Kurdrtt,  1  Lord  Rayv.  lie;ud 

1  Salk.  302.  >ri-  Box  r.  Uillham,  6  T.  R.  167. 


/n  Offifx. — HxtoriUm. 

for  K  pardon  after  tiic  agreement,  and  before  the  taking,  does 
not  paninn  the  extortion,  (n)  (I.) 

The  itffenre  at  extortion  \n  ntmiRhablc  at  ramtnon  law  fay  p<.>iUH-  ,1 
fliie  and  impriNooment :  ami  also  by  a  n-movni  I'nini  the  office  "^i 
in  the  rxetution  of  which  it  wiu  conimitted ;  [a]  and  rliere  is  a 
further  wlditionol  {tnnishnient  liy  the  Htatute  of  H'tstm.  \.  e. 
^6.  by  wlitrh  it  it  enacted  "  that  no  sherifT  nor  other  king's 
officer  shall  take  any  rewani  t^i  do  liis  olUfM,  but  nIimII  lifi  paid 
of  tliat  which  they  Uike  of  the  king ;  and  tiiat  he  who  ho  doth 
flhall  yield  twice  as  much,  and  shall  be  punished  at  the  king'ti 
ph^asnre."  (p)  And  an  attion  lien  to  i-ecover  Uhn  double 
Tftluc.{5)  _ 

•The  refusal  of  persons  to  exoctrtc  ministrriiU  oflkm  to  [*  226]  I 

M  Bjt  Holt,  C.  J.  la  Rm  r.  Biirdttt,  1  Loid  p  Br  iha  "kln('i  ptMaun'  Is  maanl  Efl 

tho  liin|;'«  jmlicra  Infura  whom  Oie  cauu  d>- 
;.  c.  Sa.  (.   6.  3  Bac.  Abi.      ptnili,  bhiI  ■)  tbelc  iliiccetlon.  I  Intl.  SIO. 
;  3  t'Dm.  Die.  3<^ 


b;^'! 
FF^ 


(I)  MAMicRUSEm. — If  feea  be  ittrmandt^il  of  an  officer  of  one  nol  Uahle  lo 
pay  them,  although  improperly  and  unjustly  taken  nnd  accepted  by  the  offi- 
cer, yet  i(  is  not  extortion,  for  which  he  ii^  liable  to  (be  penalty  imposed  by  . 
Ihe  statute  of  1796.  c  26.  s.  C.     As  the  fees,  if'eicewive,  iire  not  ob(aine(l  J 
by  the  colour  of  bis  office.— 10.  M.  K.  ZIO.  Diinlap  v.  Curtis.  I 

Hence,  if  an  officer  chaise  raore  ihan  lef  al  hes  for  the  serfice  of  an  ori-  ' 
giiial  writ,  which  are  taxed  Id  the  bill  of  cusl,  and  )»aid  by  the  defendant  on 
an  execution  isaoing  on  a  judgfrneai  in  the  aclion,  (be  officer  does  not  Ibere- 
by  incur  the  penally  provided  by  the  Matule,  as  Ibe  fees  were  not  extorled 
from  the  debtor,  by  any  power  which  the  officer  h^d  ti>  detnand  Ihem,  under 
colour  of  his  office.     Ibid. 

If  B  sheriff  take  a  nef^otiable  promissory  note  for  grcnlcr  fee»  than  ara 
allowed  by  the  fee  bill,  he  is  not  thereby  liable  to  Ibe  pennlly  therein  pro- 
vided for  Inking  illegal  fees.     Cnmmonwcalth  v.  Coney.     S  M.  R.  &i3. 

A  deputy  (heriff  is  not  liable  lu  be  indicted  on  the  statule  for  takiiw 
l^ater  fees  for  Ihe  service  of  an  execution  tlian  are  allowed  by  the  fee  bill, 
anles>3  it  be  done  wilfully  and  corruptly.  CotnmunweLillh  v.  Shed,  I  M.  R. 
387. 

On  an  indictment  against  a  deputy  sherilf  for  taking  greater  fees  for  th« 
service  of  an  execution  than  are  allowed  by  Ihe  fee  hill,  the  fact  of  his 
baviog  done  so  1$  not,  in  itself,  proof  of  a  corrnpt  intenliou.     Ibid. 

To  subject  an  officer  lo  Ihe  penalty  prescribed  by  the  stalute,  it  must  b« 

Siroved  that  the  sum  alleged  to  have  been  eilorted  was  demanded  as  a  fee 
itr  some  official  duty.  He  must  have  willully  and  corrnptly  demanded  and 
received  other  or  greater  fees  than  the  law  allows.  Runnells  v.  Fletcher  IK 
M.  K.  b-ih. 

Nrn  Voait. — An  indictmeot  agninst  an  altomey  for  exlorliog  more  than 
his  legal  foes,  most  sjpecify  how  much  be  received  on  his  own  account,  and 
boi*  much  for  the  officers  and  members  of  Ihe  court.  The  people  v.  Ruil.  I 
Caine't  Reports,  Vi^. 

ViRQiHu. — The  sheriSs  fee  for  taking  the  forthcoming  bond,  may  be  in- 
cluded In  ii,  without  extortion.  2  Munfords  Reports.  266,  Bronaugha  «. 
Freeman's  Executor. 
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226  ftf  RefKHal  to  Execufe  Ogka.         [ao«K  n. 

Rrfu«ai  lo  wiiirh  thoj  art*  liiity  appoiiitfil,  and  from  tKe  ezemtkHi  of 
exrrutv  i.i'-  wliirli  thrv  liavt*  im  |in»|M'r  gniund  fit*  rxcniptioii«  8ef*ni!i  in  gr- 
"'^*^''  iirral  ti»  lir  an  iinlit  talih-  offi-iiiT.     Thus  it   haji  been   held  to 

bo  inilictablr  for  a  rf)iio1alili%  aftrr  \\v  haM  been  duly  rhoHen» 
ti»  nTusi*  1(1  «*\(M*iit«*  till*  f»ni(*r,  'r  ■  tir  in  nTuHe  to  take  the  oath 
for  that  |mi*|M»s«%  '.h  ■  So  ;i  ih'inimi  is  imliitable  for  refufiingto 
takr  ii|Miii  hiiiiNrir  thf  niWrv  nf  fiv«M*si*(T  of  the  poor.  (I)  For 
thougli  till*  st:iliitr  43  Kli/.  c.  ^2.  .s;ns  only  that  certain  per- 
sons thrn'in  ilrsrnhi'd  shall  hr  o\ei-si*ei-N,  and  gives  no  ex- 
pn*Ns  indi(  tnicnt  foi*  a  n*t'usal  of  oflire;  yet  upim  the  princi- 
ples of  t'oniinon  la^,  \ilii('li  an*  that  every  man  ahall  be  ia- 
dictrd  for  disohr>iii^  a  statute,  tho  refuHal  to  Her\'e  when  dil|j 
up|)oinU*d  is  indirtablr.  {u\  Hut  tlu*rr  should  be  previons  hh 
«  tin*  of  thr  ap|Miintnirut;  and  the  indirtnieut  should  shew  thai 

the  defeu<lant  was  hound  to  undertake  the  office  by  acCting 
forth  how  he  was  elected,  (ir)  And  if  an  indictment  for  re- 
fusing to  MM've  the  otlire  of  constable  on  being  thereto  cbom 
by  a  cor]MH*atitni  do  not  set  foiili  the  prescription  of  the  cor- 
IMiration  so  to  ch(Nis4%  it  is  hail :  for  a  corporation  baa  no 
|N)\\er  of  common  right  lo  cho4»se  a  c«»nstable.  (x)  (2.) 

1   Krx  r.  l.owr.  2  Str.i.  92.  n«  x  r.  rii.ip-  iftmr  nertfiuuiup^  muti  be  undeniood  l»  bt 

Vlr,  3  Caiii|ib.  91.  i<-i  tli"  orenrer't  fttnr :  aud  an  ioriicUBNt  iktt 

s  Krx  r.  Huipur,  '»  W*A.  96  KU'tchcr  i*.  In*  iii<  Ji- Inula iit  w.i»  appiiinlcii  **  ovarMW of  Al 

);riini,  5  Moii.  W7.  I>mii  nt  thi*  )»ari«h  M  .i.**  and  Ib&l  be  alWr- 

/  Rt\  r.  Joiir»,  -2Stra.   114*.  S.  ('.  7  Mu.I.  ujhU    ii>ttiM>il  "  in  uLe  tb«    laid  oftra  of 


410.     1  Hott.  ^.iS.  nvi-;<Neri  of  the  ]iaii»h  in  vhirh  Im  waa  ao  ap- 

Ti  Rrx  r.  Jfiiir*,  I  Bntt.  :^nft.  Iioiiitr'!,'*  was  hrlil  |[ik>H  on  ilemurrvff. 

«c  Krx  r.  llaipiir,  A  Moii.  9H.     In  Rrx  r.  i     Rix   r.   Uoriianl,   2  Salk.  O.   1  Lord 

Burii<-i'.  4  '1*.  R.  77!t,  \l  u.isIh'M  ih.ii  uii   iiji-  K.i\iii.  94. 

point nii.-iit  (if  uii  ovt'i>r«r  Un  ilie  poor,  t'i*r  t/.e 


(3)  The  penalties,  ami  mode  ol*  recnverini;  them,  for  refuunr  to  ezecata 
miniMcrial  offices,  are  «pcrialiv  provided  lor  in  the  Matutes  of  the  lerual 
states,  regulating:  the  choice  and  duties  ot'  town  and  municipal  officen^  To 
these  statute  provisions  the  reader  i*«  referred,  hi  many  ot  the  Statea,  the 
penalty  is  to  ho  recovered  hy  action  ol'  debt.  Arc.  But  in  othen,  by  warmt 
of  distress  and  sale  of  the  olTenders  (rood^  and  chatties.  The  latter  laodc 
is  very  suniinary,  and  inconsistent  with  the  principle!!  of  the  commoD  kWf 
which  rcfjuires  that  the  proceM  •^hall  be  hy  indictment,  which  shall  set  forth 
that  the  defendant  is  bound  to  accept  the  otiice,  and  the  manner  In  which  he 
was  elected.  Hucre,  is  any  mode  of  recovering  these  penalties  which  de- 
prives the  party  of  a  trial  by  jury,  coiHtitutional  ?  Such  for  instance  as  the 
statute  of  Mamachusetts  provides ;  ubirh  i^,  that  a  certificate  under  the  haidl 
of  the  town  clerk,  or  two  of  the  select  men,  certifying  that  the  penoa  (cod- 
stable)  was  legally  chosen,  shall  be  admitted  as  evidence  of  the  fact;  and  if 
the  person  shall  make  default,  or  appearing,  s^hall  not  shew  snfficient  cause 
for  his  refusal,  the  court  shall  order  a  warrant,  &:c.  tojevy  the  line  by  distress 
and  sale  of  the  ollcnders  good«  and  chattels  ;  and  for  want  thereof  to  commit 
the  delinquent  to  pri'^on.     I  Ma«*«*.  Law«.  'M't. 
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•CHAPTER  THE  SIXTEENTH. 

Of  Buying  and  selling  Offices.  (1) 

CoNCERFiNG  the  Sale  of  offices  of  a  public  nature,  it  has 
been  well  observed,  that  nothing  can  be  more  palpably  pre- 
judicial to  the  good  of  the  public,  than  to  have  places  of  the 
highest  concernment,  on  the  due  execution  whereof  the  hap- 
piness of  both  king  and  people  depends,  disposed  of,  not  to 
those  who  are  most  able  to  execute  them,  but  to  those  who  are 
most  able  to  pay  for  them ;  nor  can  any  thing  be  a  greater 
discouragement  to  industry  and  virtue  than  to  see  those 
places  of  tnist  and  honour,  which  oueht  to  be  the  rewards 
of  persons  who  by  their  industry  and  diligence  have  qualified 
themselves  for  them,  conferred  on  those  who  have  no  other 
recommendation  but  that  of  being  the  highest  bidders ;  nei- 
ther can  any  thing  be  a  greater  temptation  to  officers  to  abuse 
their  power  by  bribery  and  extoiiion,  and  other  acts  of  in- 
justice, than  tiie  consideration  of  the  great  expence  they  were 
at  in  gaining  their  places,  and  the  necessity  of  sometimes 
straining  a  point  to  make  their  bargain  answer  their  expec- 
tations, (a) 

The  buying  and  selling  of  such  offices  has  therefore  been  Offeace  at 
considered  as  an  oflTence  malum  in  se,  and  indictable  at  com-  ^^!^^^^ 
mon  law.  (h)    In  a  late  case  of  an  indictment  for  a  conspira- 
cy to  obtain  money,  by  procuring  from  the  lords  of  the  treasury 
the  appointment  of  a  perton  to  an  office  in  the  customs,  it 
was  proposed  to  argue  on  behalf  of  one  of  the  ^defendants,  \^  2^8] 
that  the  indictment  was  bad  on  tlie  face  of  it,  as  it  was  not  a 
misdemeanor  at  common  law  to  sell  or  to  purchase  an  office 
like  that  of  coast  waiter.    But  Lord  EUenborough,  C.  J. 
said  that  if  that  were  to  be  made  a  question  it  must  be  debated 
on  a  motion  in  arrest  of  judgment,  or  on  a  writ  of  eri*or: 
but  that  after  reading  the  case  of  Rex  v.  Yaughan,  (c)  it 
would  be  very  difficult  to  argue  that  the  offence  charged  in 
the  indictment  was  not  a  misdemeanor.    And  Grose,  J.  after- 
wards, in  passing  sentence,  said  that  there  could  be  no  doubt 

a  1  Hawk.  P.  C.  c.  67.  s.  3.  5  Bac.  Ahr.         h  Stockwell  r.  North,  Noy  102.  Moor  781. 
191.  Qfiets  and  Oficert,  S.  C. 

c  4  Burr.  2494. 

(1)  Virginia. — By  ao  act  of  October  19th  17f«2,  a  penally  is  established 
for  selling  any  pabUc  office,  or  for  accepting  any  thing  for  a  vote  in  the  ap- 
pointment to  any  office,  for  giving  or  agreeing  to  give  any  thing  for  any  such 
office ;  and  all  contracts  for  those  purposes,  are  declared  void.  The  provi- 
sions of  this  statute  are  similar  to  those  of  the  5  &  6  Ed.  6.  ch.  16.  Laws 
of  Virginia,  revised  code.  Vol.  1.  p.  57. 
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but  that  the  oBf nee  charged  was  cleariy  a 

common  law.  {d) 

AitrmpT  in  The  raHe  oF  Rex  r.  Vaughan  citffd  by  Lord  Ellenboro^g^ 
bribe  .1  nil.  ^  ^,  ^^  attempt  only  to  bribe  a  cabinet  miniiiter  and  a  laaa- 
Km'ln '  ^'>*  ''I*  ^1***  pi-i\y  <*nunrii,  to  give  the  defendant  an  oiBce  in  the 
'iffice.  colonieM.  [e)     And  in  a  caw  wliere  the  defendant,  who  wai 

clerk  to  the  agent  for  the  French  priaonera  of  war  at  Fanjkn- 

ter  Castle^  tiNik  brib«^  in  order  to  procure  the  exchange  of 

some  of  them  out  of  their  turn,  it  ai^iears  to  have  boea  thfi 

Mubject  of  an  indictment.  (/) 
stituto.         But  it  liHM  been  endeavoured  to  preTent  the  miacUob  tf 

buying  and  M-lling  officcH,  by  the  enactaenia  of  eeivcnl  al^ 

tnteH. 
12  Rich.  11       Tlie  12  Rich.  II.  c.  2.  enacted  •<  that  the    chaaodkiv 
c.  2  Chau-   treafuirer,  keeper  of  tlie  privy  $ieal«  nteward  of  the  ki^i 
io^^';«^om  l>'^'^*  ^l>^  >^i"K*»  chainbtTlain,  clerk  of  the  roll%  Hm  jae- 
that  they     tices   of  the  one   bench   and  of  the  other,  haroaa  of  tha 

^'l°aA-    ^^^'^^l"^***  A"<'  <^"  "^'^■'  ^'*^^  "l^^"  ^  called  to 

cert  fu°  any  name,  or  make,  juHtices  of  the  |ieace,  sherifty 

(ia,  Ace.       ^cuHtomers,  cimiptndlers.  or  aiiv  other  officer  or  wilBialu  if 

[*  229]  the  king,  shall  be  firmly  swoni  that  they  shall  not  ordai% 

name,  or  make,  any  of  the  abovementioned  olBcero  far  any 

gift  or  brocag«\  favour  or  affW'tion ;  nor  that  none  which |v^ 

suoth  by  hiius4'ir,  or  liy  other,  privily  or  openly,  to  he  is  a^y 

manner  ofoftirc.  Hhall  be  |HJt  int<»  the  name  office,  or  in  any 

other,  but  that  thi^  make  all  such  officera  and  Bihiie<w  of 

the  best  and  most  laMful  men,  and  sufficient  to  thrir  ealiBia- 

tion  and  knowliMlge.**  (j^) 

4  Hen.  i\ .  '^"''^  "^  'I^*>^*  '^  •  <*•  ^*  onlaiueil  **  that  no  HherilTriudl  let  hia 
o.  5.  bailiwick  to  fann  to  any  man  for  the  time  that  he  oocopicth 

sucii  office.'* 
ska  KJ.      I^"^  A  principal  statute  relating  to  this  subject  ia  the  5  ft  6 
VI.  c.  16.     K(l\v.  VL  r.  1(3.  ^hirh,  tor  tin*  avoiding  cotToptMNi  which 
«iii^"*offi-  '"'S''^  thereafter  hapiHMi  in  the  officers,  in  piacea, 
^t'reUtiii^  tliert*  is  n*f]uisite  to  be  had  tlie  time  adniiniHtration  of  ji 
to  the  nd-  or  sccvicos  of  tnist,  and  to  the  intent  that  persowi  woHhy 
"^■^,  meet  to  bi*  advanced  should  tln'reafter  be  preferred* 


iiiiiiij>tra- 
lion  oi 


ticn,  kc.  that  if  any  pt^iNon  bargain  or  m*II  any  office,  or  depntatjaa  of 
"h**"!-"!*^'*  offi<'e,  or  take  any  money  or  protit  directly  or  indirertly,  er 
aiM*l.c*^.h*.  '"'J  pi"**"!*?**'*  ^tc.  bcnid.  or  any  assurance,  to  receive  any  WKh 
iihied  t(i  m-y,  Ki\  for  any  offitT  or  deputation  of  office,  or  to  the  uiteaft 
JT^*"^**  tliat  any  piM-son  should  liave,  exen  ise,  or  enjoy,  any  ofice»er 
the  deputation  of  any  offi(T,  >%lii('h  office  or  any  part  or  par- 

d  Rex    ('.  PolIiiKiii  iiiiii  othrr«.  2  Campb.  rurr  the  rcvrr»ion  nt'  the  oftc«  of  clerk  if  tki 

J29.  5iiprrni«*  tnurt  of  the  island  of  JaMsmica. 

e  4  Burr.  2404.      A  rriininal  informiitioii  /  Ki*x  r.  Bcale  cited  in  R»  r.  Gikbi^  1 

was  granted  ai^ain&t  thiMlrfcndnnt  tor  ofl'erin^  Kast.  K.  lO'i. 

the  diikr  nf  Crafton,  then    fiiitt  lord   of  the  g  Fur  the  expoBitinn  of  this  ttatiitfl  Mt  dw 

'I'^asuiv,  tho  >iiin  uf  A/ifOOOa^  a  bribe  to  |>ri>-  rnri  nt  MacrleffieUPs   Irialy  6   8l,  Tri,   4T7* 

l«n)wcllVSt.  Tii.  76T. 


-VBAP.  xvt.]       Of  Bny'tHS  aitd  Selling  t^Scf*.  239 1 

rel  tliercvf  sfaul)  in  any  vi'uw  runccrn  tlie  Kdniinistratkin  or  I 

€\c('utioR  of  justii.'c,  or  tho  receipt,  contmlment,  or  payment,  I 

of  the  kiiig'ti  treasurCt  rent,  rpvruuc,  fu:,  or  any  tltt^  king'ti  J 

ciislonts,  ur  tiic  keeping  tlie  king's  lAwns,  rattles,  &c.  used  ^^^| 
fur  tlpfence,  or  whicli  sliall  concci'n  any  clcrksliip  in  any  €001*1  ^^^^| 
of  r«>i('«rd  where  Justice  is  ministered;  tlie  olTemler  sliall  not  ^^^^| 
only  forfeit  all  his  rig)it  to  such  oWcc  or  deputation  of  ofSce,  ^^^H 
but  also  aliall  he  adjudged  a  person  disabled  to  have,  occupy,  ■ 

or  enjoy,  *Bueh  office  or  deputation.  Tlie  statute  furthei'  en-  r*  230l  I 
acts  Uiat  snch  bat^na,  sales,  bonds,  agreements,  &c.  shall  '  J 

be  void ;  (A)  an<l  provides  tliat  tJie  act  shall  not  extend  to  any  -J 

oflicd  ulici-cuf  any  person  shall  be  sciscil  of  any  estate  of  in-  1 

heritanfr.  nor  to  any  office  of  the  keeping  of  any  park,  house,  'J 

manor,  garden,  chase  or  forest,  (i)     It  provides  also  that  all  I 

juilgiiK-iits  given  or  tilings  done  by  offenders,  after  the  offence  11 

and  heiltrt'  the  offender  shall  be  removed  from  tlie  exercise  of  "l 

the  office  or  deputation,  shall  be  good   and  sutKcieitt  in  law.  1 

And  further  Uiat  the  art  shall  not  extend  to  be  pirjndicial  or  I 

buKful  to  any  of  thechief  justicesof  tlu-King'slJenchorCom-  ij 

nion  I'leas.  or  to  any  of  tlie  justices  of  assize ;  but  that  they  I 

may  do  concerning  any  officer  to  be  granted  by  tliem  as  they  " 

might  bat  e  done  before  the  making  of  this  acL  {k) 

If  has  been  held  that  the  offices  of  chancellor,  registrar,  and  cbk>  de- 
commissary,  in  eccleisiustical  courts,  are  witliin  the  meaning  ''''''"' 
of  thi«  slittute;(/}  also  the  place  of  coffci-er;(m)  and  tliat  («     '"" 
surveyor  of  tlie  cusUimsjfn)  and  the  place  of  customer  of  a 
port ;  (o)  and  the  offices  of  collector  and  supen  isor  of  the  ex- 
cise ;  (p)  and  in  a  writ  of  erroi-  on  a  judgment  in  Ireland,  it 
was  held  clearly  that  the  offices  of  clerk  of  the  crown,  and 
clerk  of  the  jieace,  were  witliin  tlic  statute.  (9)     But  offices  in 
fee  have  ht-en  held  to  be  out  of  the  statute ;  (r)  and  the  sale  of 
a  bailiwick  of  a  hundred  is  not  within  it,  for  such  an  office 
doeMiiotconrern  tho  administration  "ofjustice,  nor  is  it  anof-  [*  231]  I 
iice  of  truNt.  (ji)     It  has  also  been  adjudged  that  a  seat  in  tlie  ' 

sixclcrkV  office  int  nut  within  the  statute,  being  a  ministerial 
office  only ;  (f)  and  it  was  held  that  it  did  not  extend  to  mili- 
tai-y  officers,  (u)  nor  to  the  purser  of  a  ship,  (it'}  but  tiiis  last 
decision  was  dunbtvd ;  (ar)  anil  in  a  later  case  it  was  said  by 

A  S.  3.  B.  R.    S  Bnc.  Abe.  19S.  Q|f!rfv  and  Oglom  k 

iS.A.  (V).     Ilira<a1>nhF]d  imtiitcue,    Ihai     '       ' 

t  S,  S,  KUiuie  ilid  1101  tilEDil    ID   Inland,     But 

t  IS  Co.  TR.     3  Iu:t.  140.     Cto.  Jnc.  S6S.  uatl.  49  Oeo.  Ill,  c.  116. 

I  Hawk.  p.  C.  c.  Gf.  s.  4.  r  BlJii  r.  Ruridlf,  3  L«t.  ISI. 

M  8li  Aiil>urliig(un'*cn»,  SBultl.  SI.  S.  t  Uwlbolt'i  cue,  4  Leon.  33.     4  Mod.  313. 

C.  Cn.  Ul.  £M,  ntirn  ll  is  Mid  Ihut  the  king  8.  C.  fllH. 

could    nut  ilkipnin  niUi  ihi<  (Ikiuie  l>y  any  I  SjiairDW  r.  Reynold,  Potrb.  3G  Cu.   II. 

nanoiiimit,   and  Cm.  Jsc.   3SS,  -S.  C.   i.t  C.  B,  BBk.  A\>t.\95.0ficttandqfi(:en(_r), 

■■'""i.  u  I  Vein.  91. 

'1  1  Anil.  5S,  JOT.  M  3  Vein.  308.     C«,  temp.  Tnlb.  40. 

D  1  a.  Blac.  33T.  T  See  I  H.  Blae.  326.  wUne  it  is  Mid   bf 

y>  I.KW  p.  Uw.  Cu.  uuip.  Talb.  140.  3  P.  Lard  Laughbocouj^h,  C  J.  ibal   the  raie  in  2 

t\in*.  991.  S.  C.  Vern.  iicomiOiT  lo  an  rtidfut  prinoiplu  of    

f           J  Maecam  r.  WiiklVml.  Ttln,  9  Geo.  II.  Uir.                                                                           ^^M 

^B    Toi..  ^^M 


-  3»  ^  A^Hr  Mt  MiAir  efita. 


nmon  u  in  puce  m  bb  pnocipai,  ,tp4  d 
RCB)  ttflf  nil  contniiliif^  to  be  ate  prii 
Mm,  H  b  oidy  ftMning  ■  put  of  hh  n 
As  rat  tit  uMttcpa    Bnt  whore  tlii*  rc^ 


tdu  ittmtj  ftr  iHir  wbtuI  «>  «f|Hrini  &  pmm  to  Im>  a  p'- 
aBt»  M  iwJW  b>  aAMUmii  fcw  tie  cwrraplrr  «n4  fmrw>lwl.M 
UvaB4ecMe#dM(ib>t  tfek  tlMHe  M  mrt  ntf«il  (»  «f 
MftOi)    nrt  wlftmytiel Id  mlHtarr  uid  imvml Ma- 
lt uMttedUlmtphoM  fa  Ihr  public  drpartmrattor 
gaiwraMMrt;  the  c>lwik«  or|ihmrtioim,  ar  iw  ilw  ajipMninm 
of  Ah  Eaal  iBdlt  utpMij,  dtenCoriN  havr  brrii  tmule  bjr  • 
reeort  at«Me  wfeleb  will  b«  pranwl.T  mmtinnM. 
AaoAndai      Obb  «b«  HHikM  » nmfratt  ftr  Wi  olflrr  r»iilr>rv  to  tftrpn^ 
H*UMthb  Bartarftbfllateflb.bvflu-««llliHltrniot<l  iK- «u»e.  tbri 
nMilft "  ■>  caHMt  il  M7  tine  Airing  bb  I W  br  mttDm)  tn  a  rapd- 
■■rdi  hdd  ||f  af  loMag  If  bjr  aajr  grant  or  dlK|irit«iiimn  whatrrer.  {•) 
'^**<*-        VMhn^trritDttKrdMWiMor  un  »nrf.  it  b  briil  ^ 
f*  232J  •wkn  ■»  oSce  b  wifliln  ^  itltntr,  and  tbr  salary   u  rrr- 
^'ll*'  '*•  tilih  if  Ae  princfpnl  make  a  depstRtion  rcflrrrinK  a  Irv  mm 
uoAm  h  orttftbeialary,  it  bgood:  M,  If  fbr  proflt*  he  nnrrrlMii, 
whUa  (iM    vUflg  from  fem.  If  the  piitiflpal  mnkr  a  dvpntatiim.  itxrv- 
•utiM.       fai^BcertelDnmmtortbefcmnml  pr«fltn  of  tlw  oAdf,  it  li 
good :  far  hi  tbeae  cwea  the  depnt?  in  »»t  to  paj  unbw  tb 
proSta  nbe  fc  tq  nmrb }  nnd  Imaph  u  dqiuty  Iit  bis  nnifi- 
bttbn  b  in  place  «fhta  princlpd,  jrrt  be  hu  oo  right  ta  Ml 

■"         "  "         '  L-  iirinripuN  ;  no  that,  v  to 

*  »«n.  nnil  giiin^  away 
iiT\iili«n  or  B|frwiir*nt 
b  not  to  paj  out  of  Or  proflts  bat  m  psv  grncr^y  a  raiuin 
mm,  MnmstbepaldatallfTrnbi;  iiml  a  [wind  fur  pafanoance 
tf  aocb  axreenwnt  b  raid  bj  die  Btiitiilr.  {h) 
4aO«o.ni.  But  Wm  statote  has  been  mnch extr-mlr*l  bv  On-  49  rMe.111. 
Mi^tb^'i  fc  186.  whlclt,  ttba  recitinK  it,  enarts.  ••  tfiat  all  tbr  ytvn- 
*6  Edw.  rionn  therein  oMtamed  shall  extend  tn  Hmilnnd  am)  trHBad, 
VI.  c  le.  lo  and  to  all  oSeea  fat  the  gift  of  fln  n-^'v.  n,  nr  uf  uit  nOicr  mp- 
22fK5  pointed  by  tin  cnm;  and  all  coinmissi'ms  rivil,  naral.  or 
told;  to  nliitHj ;  and  to  all  places  and  cntpfoi  nic-nti.  and  In  all  Ac- 
P"*"'''  ^'  P*^*bna  to  any  floch  offlces,  comBilioiniiK,  jdnrrN,  or  rmploj- 
I'^un^  *  Bents,  in  the  respeetire  dmartmnits  or  rMcts.  or  undrr  titt 
and  tn  iha  qipobttOKBt  OF  soperintenflaiice  aitd  contrniil  of  th4-  lord  btgb 
^jj™'^jj_  frtawrer^  or  carnmissionm  of  the  trrn-Hury,  the  xtrrrtarr  rf 
CM  undHc  state,  the  lords  commissionera  for  f  xtTuting  tlie  alG(-«-  of  lord 
tb>  Eui  h^  adaunl,  the  master  general  ntid  |>rinriuKl  uflkm  of  his 
MiK  cam.  |||^^0^*B  ordnance,  the  commandor  in  cliicf,  llir  isrcrrtari  at 
war,  tlw  paymaster  general  of  his  Majritly'H  forres,  llir  con* 
mbsiuMn  for  the  afuini  of  iMia.  tlte  ri>innii»<i(Hicrs  oi  the 

«  Purdf  r.  Btmcej,  B  Burr.  9S9II.  rommnn   Ilw.      Sec  lb*  jodfMOM  rf  Isri 

a  Blaokard  9.  OaUr,  4  Mod.  S2t.    S  SmA.  MiniGrid  in  Rn  r.  Vau|b*B,  4  Bafr.  Wtk 

411.    9  Lwrd  fUim.  1S4S.    S.  C.  cited  2  a  Hob.  T3.  Co.  Lit.  tU.    f:n.  Cw.  ML 

Hod.  46.  S.  P.  andMsimitMd ;  ind  ite  6  Bac.  Cm,  Jic.  3W.    Ca.  temp.  Talb.  Wl. 

Ahr.lK.OIktHMdqtSttn{r.)    But  if  Iha  fr  S  Bac.  Abr.  19S.(Mtaf  nrfQIhMffJ 

«Aa,  tbmah  Itl  dw  jilaautiaB^  bad  btm  I  HawJu  P.  C.  c.  ST.  >.  S.   Salb  A.  BlM 

inBWdnndartlM(nat>calar£ivtaM^ib«  SM.     Godo^hta  t.  Ti^r,  Cdwfc.  1.  ■■  F* 
takaTit  wauld  baTB  beau  bald  crimioa]  at 


cojj-.  svi.]      of  Bnyivs  on^  HtUing  (fffieet. 

exciflc,  llif  tiTiMiircr  of  the  iiavyi  ttic  cominissiuncrH  of  tlie  iia- 

yy,  tUo  roTDRiiwiioiKi-s  for  victufilliiig,  *tho  ciimnitfwioncrs  of  f*  2331  \ 

IriUiHpoi-tB,  tlic  conimi!iHai7  gcnci-aU  tJic  stui-ckcopcr  gc-iicrat,  '  * 

1111(1  lusii  till'  pi-inripal  olRceps  of  any  other  public  ik-pai-tmfiit 

or  ollit-e  "f  liis  Miyestj's  gnverrtinent,  in  any  jiart  of  the  unit- 

•'(1  kingdoii),  or  in  any  ofTiis  Majctity's  JominionH,  colotiU^ 

or  )ilaiitattons,  which  now  hrlong  or  may  hereafter  beJnnj;  to 

Ills  Mujesty  ;  an<1  hIbo  to  all  oflitTN,  connuiHsions,  )ilacc8.  and 

rn)|iloymcnt.s  belonging  to  or  uuiler  the  appointment  or  con- 

ti'oul  uf  the  East  InOia  rumpany.  (c)  in  as  full  and  ample  a 

munuiT  as  if  the  pntviHions  of  the  said  act  wcru  ropejitcd  and 

maJc  paii  of  thiti  act  -.  and  the  said  act  and  this  art  shull  be 

ronstniod  as  one  at't,  as  if  the  same  had  been  liercin  repeated 

niid  re-*na(tpd." 

'riip  thii-d  w-ction  of  this  xtatutr  cnacf^,  "  that  if  any  person  *8Gen,nL 
or  iK-rsons  Hhall  sell  or  bargain  for  the  sale  of,  op  receive,  p",,',^;'"'' 
have,  or  take  any  money,  fee.  gratuity,  loan  of  money,  reward>  imji'i'ig  or 
or  profttt  dirrctlj  or  indirectly,  or  aiiy  promiw,  agreement,  «"■"&.  "i 
fo^enant,  ronti-act.  bond  or  asHuranr* ;  or  shall  by  any  way,  p,^!,*!"^ 
dr»ire,  or  mcaii».  oonti'iicl  or  agi-e^  to  i-ecclve  or  hav«  any  nty  nr  i*- 
tnoney,  fee,  gratuity,  loan  of  money,  reward  or  profit,  direct-  '^~"^' '"'..  J 
ly  or  indirectly  j  and  alno  if  any  pi'^rson  or  persona  shall  pur-  °j  otnil*.    f 
chnMft  or  bargain  for  tJie  purchase  nl^  or  give  or  pay  any  mo>  iicmiitiioi.  I 
ney,  fee,  gratiiity.  loan  of  money,  reward  or  proRt,  or  maku 
or  enter  into  any   promise,  agreement,  covenant,  rontracV 
bond  or  asKurance  to  give  or  pay  any  money,  foe,  gratuity, 
loan  of  money,  rewtird.or  profit;  orsliallby  any  ways,meanii, 
or  device,  conti'act  or  agree  to  give  or  pay  any  money,  fee, 
gratuity.  Uma  of  money. reward  or  profit. directly  or  indiroct- 
Xy,  for  any  office,  commission,  place,  or  employment,  specified 
or  descrihed  in  the  said  recited  act  (5  and  6  Edw.  V!.  c.  »16.)  [*  234}  I 
or  this  act,  or  within  the  true  intent  or  meaning  of  the  sala 
act.  or  this  act.  or  for  any  deputation  thereto),  or  for  any  par^ 
pared,  or  partitipation  of  tlie  i»roBts  thereof,  or  for  any  ap- 
jmintment  or  nomination  theivto.  or  resignation  tlioi-eof,  or  for 
the  consent  or  consents,  or  voice  or  voices,  of  any  person  or 
persons  to  any  such  appointment,  nomination,  or  resignation; 
tlien  and  in  every  snch  ca»e.  every  such  itermn,  and  also  eve- 
ry person  who  iihaU  wilfully  and  knowingly  aid.  abet,  or  as- 
sUt,  such  person  therein,  shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanor.** 

The  foui-th  section  enacts,  "that  if  any  pei-son  or  persons  ti)r.«,.!ii. 
shall  receive,  have,  or  take,  any  money,  fee,  rewanl,  or  profit,  <■-  H6-  •■  *. 
directly  or  indii-w-tly,  or  take  any  promise,  agreement,  cove-  ^"iXt'o" 
nant«  contract,  bond,  or  aasnrance,  or  by  any  way,  means,  or  pafiug  mo- 

IF  33  G*n.  III.  c.  5!.  ■-  66.   il   warn  mid  duty  nTinj  (ifliM  or  em|ilaym*nt    un<!(t 

tctid  tliat  thi  making  or  (iiuiiug  iato,  ar  ilic  trawn.  M  tlw  £m1  India  canpanf ,   Ujp  j 

'  I  n  partjr  to  any  coirupi  lMit;aiii  nt  con-  any  ItilUdirahjrct  llNte  iciidini,  abould  b»1 

I,  fui  ihn  gidni  upoi  ohiviniiig,  arin  unjr  Ucemrtl  n  inlttlfiiiirsnoii 
-  -    -  '!  Miifhlnj  Of  cinitpmm>;  Ihr  trutl 


dim 


S34  V  miflH  «■<  SiUmg  Ogirt*.  [« 

■ay  fat  »■  derlDa^  cwfaBCt  «r  agree  to  tvrpirr  or  hnic  any  moiHMr,  fa^ 

^Fi,7ad  ijt  tf  ■■7  tfi'Mt,  aoUdttliun.  itpution.  rr((ur«t,  moi 


"t  Bfo-   d^ioM,  ar  Mgodatkn  wkatr«  rr.  mudr  or  tn  be  mulr,  or  p» 

f|^^|]|^'  ttadMl  to  be  nadc.  er  ander  ant  prrtrnrr  of  iDKking,  or  caB- 

Mvicik-     lag  or  lavciuriag  ta  be  nadc,  nu;  iutrrrtl.  »alitUuHonfp€tl^ 

*'^         rt^mtMt,  mammniatieM,  «r  ni-^»Juirii>i>,  in  or  mbout  or  ia  Mf 

^,1^      viae  toorUng,  concsmlng,  or  rrlmting  to.  may  noniiaiM, 

i^y  of  ■  ^tpoiatOMnt*  or  deputatiai  tn,  nr  rrwignation  uf.  any  tmA  d- 

"ll;^'"'      <1T,  fiwnintiniimi  jaace,  or  ■ftt\pia\tnniUM  ftfiirnwifl.  tr  ntt 

any  pretence  for  uingorbnvtiiguiscdonT  intrratvaotlcftatM 

petitiOD,  request,  recomnwnilntidn.  or  n^gvtiatloa.  la  or  alMt 

any  aacb  aoDiinationt  appoim  iih-hI.  ih-|>utatian.  or  m ' 

or  br  tbeohtainingorhavihKobUiiiiPil  Uirronarnl  or 

or  voke  (VTUces,  of  any  p«-rMiti  or  prrwoiHi  ait 

SMcb  nowlnaBoB,  antointmvnt.  diinitiiUon,  or 

and  alao  if  any  person  or  pt-iNiint  iliall  gi\m  or  pay,  or 

or  procure  to  be  cinn  w  pui'l.  ntiv  mniK-v.  frr,  grstaitf.  Imh 

of  money,  reward  or  proBt,  ur  niak<-.  nr  raim,  nr  precorr 

to  be  madc^  any  promiae,   agn-t-niciit.  i-oTmant,  cmlrarl, 

[*  235}  *bond,  or  auuraocr,  or  by  luiy  *uy,  infaa*.  or  itrrkr,  cea- 

tract  or  agree,  or  give  or  pn;,  or  caysr  or  ifronin!  to  tw  gir- 

ea  orpai^  any  money,  fee,  );i-a|iiit),  Intut  nr  tnmiM.  rrvw^ 

ar  pnmt,  tar  any  soluitation,  jx-tilion,  r«-4|iic«t.  irranunenda- 

tiOBf  or  M^DtiaUlNI  vfaaterrr.  niadr  nr  til  be  madr,  that  shdl 

in  nay  win  toncl^  ooocenv  nr  n-liitc  to,  noy  noniaation.  ap- 
pointaDent,ord^statlon  to,  <ir  rrMgnalion  (ir,  any  Mcb  nBrv, 
coBBlaslon,  place,  or  cmidtiyiui-iit  m  afurraaid,  or  ftv  the  ob- 
taining (V  hmring  obtained,  dimtlv  orin'tirrrtly,  flwroawtil 
or  oonaeatip  or  vmce  or  nriciis  or  an;  pcnon  nr  persnw  as 
albrcaaid,  to  anyaucb  noninatiiii,  a|>poinlinrnt,  ilnmtatioii, 
or  resignation  J  and  aiao  if  aiiy  prrson  or  [MTsona  flbail.  fur 
or  in  expectation  of  gain,  frr,  gratuitv.  loan  of  monrY,  rr- 
ward,  or  proSt»  aolicTt,  rco'iniitrtiil,  ur  nfgotiatf.  in  any  mao- 
ner  for  any  person  or  penmns.  in  any  matter  ttiat  «ball  ia 
anywise  toucb,  concern,  or  rclatr  In,  any  njrh  natninatioa, 
■pointment,  dnwtation,  or  n-Nignation  ufon-Maid,  or  far  Hit 
itainin^  direcuy,  or  indinf  tlv,  tlic  roiM-nt  or  ron.<)nitH.  or 


uqtoinl 
ootaini: 


tion,  appointment,  or  depolatinn,  nr  rmi^ation  afiwvntdi 
then  and  In  erety  sncb  case  t'lrry  such  ix-nran,  and  alw 
ereiy  person  who  diall  wlirully  and  knowingly  aid,  abebg 


ereiy  person  who  mail  wlirulh-  and  Knowingly  aid,  abeb  «  _ 
assist,  sucb  person  therein.  shiUI  lie  iWtDcd  and  a^jn^dJ 
gnilty  of  a  misdcneanor."  ^^ 

IB  titv.  By  tlie  Hth  Kction  of  0ie  art,  if  any  person  shall  tiftm'm 

"s  'k  ^'  '^^P  *"'  ixHise  or  place  for  Uie  solicitiag  or  M^otiatiif  any 
*ii>g\n^  business  relating  to  raeancMS  in  oMcss,  &cw  in  or  mfc  sny 
viae*  fm  public  department,  or  to  the  sale  or  porchase  of  amA  aSm, 
iTtlreM"'  °^  appointment  to  them,  or  rcMgnation,  tranofir, or« 
iwebirusc  of  thnUj  such  ofltnder  and  evciy  pnson  aiding  or  i 


ii»P.  XVI.]      Of  BKyini^  and  StWug  Offiia. 


therein,  is  gwUty  of  a  niisdciucanoi-.     And  by  Uic 

tion   any   [iorBlfcMlvtTli«i>ig   any   officp,  pWo.  kr.  or  me  ™^™" 

name  of  any  pm»n  ai  bitikw.  kr.  ov  printing  any  advcr-  ^"^up, 


dscment  or  proiwsa!  for  such  imrpones,  is  liable  ti)  a.  penalty  i 
of  self.  \.^-- 

•Thcrc  arc,  however,  fievpral  exa'ptions  Ti-om  the  provi-  r«'  ^ 
nions  tir  this  sUttiti'.     U  tlocs  not  extend  to  commissions  op  ^^^^ 
appointments  in  the  band  of  gentlemen  pensioners,  or  Ju  Ids  f.om 
Mfycsty'a  ypoman  guar(t«  oi-  in  the  inarslialsea.  or  tlic  couit  of  '"""' 
the  king's  palace  at  WcstniinsU-r ;  or  to  purchases  anil  ex-  cM,anitt 
changes  of  rommisaiona  in  his  Mjyesty's  forc(-».  at  the  regu-  »    "     ■ 
latcd  prices ;  or  to  any  thing  ilone  in  relation  thereto,  by  au-  JJ^^  ^^^ 
tliuriscd  regimental  agmts  not  adverti«ing  and  not  receiving  i^Wtut 
money,  kc.  in  Uiat  behalf,  {d)    But  officers  receiving  or  pay.  "J"""!" 
ing,  or  agreeing  to  pay.  nioi-e  than  the  regulated  prices,  op  tj^ltg' 
paying  agents  I'or  negotiating,  on  conviction  by  a  conrt  mar-  ii><-<iia{ 
tial.  aiT  to  forfeit  their  ctnnmissions  and  be  cnshiciTd.  (e)  "sc'iUi 

And  it  is  provided  also,  thatevei-j-  pi>rson  who  shall  sell  his  ""'.('•"•I 
romniissioii  in  his  Majesty's  forces,  and  not  continue  t<i  hold  n 
any  commission,  and  shall  u{M>n  or  in  ivlalion  In  such  sale  " 
receive,  direcUy  or  indii-ectly,  any  money,  kc.  beyond  Uie  re-  |^Jj  JJJf'J 
gulatcd  price  of  the  commission  sold,  and  cvvry  person  who  a 
shall  aid  or  assist  such  jtenion  therein,  shall  be  giuHy  of  a  " 
niixdnneanor.  " 

This  act  contains  further  exceptions,  and  provides,  Uiat  it  ^"'^ 

shall  not  extend  to  any  office  excepted  from  the  5  and  6  Edv\'.  "'^' 

VI.  c,  IG.  or  to  any  office  which  was  legally  saleable  be-  nicvpiod 
fore  the  passing  of  this  act,  and  in  the  gift  of  any  person  by  ''^"  f  "' 
vii-tue  of  any  ofRre  of  which  such  jtcrson  is  or  shull  be  pos-  t. 
sessed  under  any  patent  or  appointment  for  his  life:  or  to  " 
render  invalid,  or  in  any  manner  to  affect,  any  promise,  to-  ,' 
Tenant,  trust,  kc  entt^red  into  or  declared  before  the  passing 
of  tbis  act,  and  whicl)  then  was  valid  in  law  or  equity.  (/) 

♦With  resjiect  to  deputations  to  oBices,  it  i3  enacted,  that-  r»  2371 
the  art  sliall  not  extend  Ut  pifvcnt  or  make  void  any  dcpu-  tiopuis- 
tatton  to  any  ufiice,  in  any  case,  in  which  it  is  lawful  to  ap-  ■'<■■<>•   W' 
point  a  deputy,   or  any   agreement,  *cc  lawfully  made  in  ^/g""  '"t^ 
rettpect  of  any  allowance  or  payment  to  such   principal  or 
deputy  iTspecUvely,  <nit  of  tlie  fees  or  profits  of  such  office-  l^g) 

Annual  reservations,  charges,  or  payments,  out  of  fees  or  _j„„,,,, 

profits  of  any  oDice.  to  any  person  who  shall  have  held  such  pa^mrn 

,        office,  in  any  commission,  or  appointment  of  any  person  sue-  "fi-'frt 

Icccding  to  such  office,  and  agi-ecments,  kc.  for  sectiping  such  p|'j"o  ( 
reservations,  charges,  or  payments,  arc  also  excepted :  pro-  n,e.]y  h. 
: 


^tuKnl*)i>  inland.  p  49  Gechin.  c.  U6.  %  10.    Aii<l  » 

«  49  Gn.  III.  e.  ISa  %.  I.     Ar'1  Itw  rom-      !3I,  £». 
ViisloB  I)  10  b«  Hilil,  ami  hRtr  111!  pioitticc. 


O'J 


qf  BuyiMg  ami  JUIbig  q/JMB.       [^M^  u« 

ini;  ii»e       ^"h»  ^'^  ^  uiiMikt  of  tho  rcamratJoMi  ftc»  aad  tiie  diw 
ofioi.        ruBsUnoM  and  raaMHW  luder  whiiA  th^^hriUaT^ 


Imrtt  ccMi- 
■nitMrf 

•bioari. 


mittodt  iludl  be  stated  in  the  conmianAllpMtnuieat  ef 
appMiitment  or  the  niccenor*  (A) 
Riftkii  nf  ap.  The  Htatate  contaiiui  an  enactnentf  that  when  the  figjbi,  ea- 
Tw.iBiineiri  xmit.  or  interest,  of  any  person  shall  be  ioHeitad  under  a^ 
telTrH  vrVu  of  its  provisions,  or  the  provisions  of  the  9  and  6  Edw.  VL 
in  ibc  king.  r.  16.  the  ri|riit  of  such  appointment  shall  vest  in  and  bckin| 

ti>  the  l^ing.  (i) 

7"A*.^^!!f'      Clft-iicos  a^nst  this  art,  or  tlie  5  and  6  Edw.  YL  c  16. 

b V  any  governor,  lieutenant  governor,  or  person  havini^  the 

rfiief  rommand,  civil  or  military.  In  his  Majesty's  doBuniOBS» 

colonies,  or  plantations,  or  his  secrrtanr,  may  beprooecutBi 

and  determined  in  the  court  of  Ring's  Bench  at  fraimdmattrt 

in  the  same  manner  as  auy  crime,  &r.  committed  by  waj  per- 

Non  holding  a  public  employment  abroad,  may  he  proaacatsd 

under  the  provisions  ot  the  42  Geo.  III.  c.  85.  (Jr) 

f ^  2381      *lt  is  eiwcted  also,  that  any  person  who  shall  connut  m 

Puiiikh-       ficoUand  any  misdemeanor  against  this  act,  shaU  be  liable  to 

iMiit  of       lie  punished  by  line  and  imprisonment,  or  by  the  one  or  te 

nll^^r'^'   o^^^T  ^  Hurh  punishments,  as  the  judge  or  judges*  beCufe 

skHimd,     y^  horn  the  uffeuder  shall  be  committed,  may  direct  (I) 

49Geo.  III.      By  the  49  Geo.  III.  c.  118.  s.  3.  if  any  person  give  or 

Gi!iu '  an^  '^"^*  ^^^  office,  plsce,  or  employment*  upon  any  cjprssi 

oftc«/j^'7  '''^^  or  agreemtni  to  procure,  or  endeavour  to  procure^  the 

ior  election  rcium  of  any  person  to  serve  in  parliament,  the  pensn  r^ 

purpose!,     turned  shall  vacate  his  seat,  and  be  incapacitated  to  swe 

during  that  parliament  for  the  same  place ;  and  the  pcnsa 

receiving  the  office,  ftc.  shall  forfeit  it,  be  incapadtatod  lir 

holding  it,  and  shall  forfeit  500L ;  and  any  person 

any  office  under  his  Majesty,  who  shall  give  sudi 

pointment,  or  place,  upon  any  such  txpreu  amiraei  or 

inenU  shall  forfeit  the  sum  of  lOOOL  (m) 

U  Id.  S.  11.    The  twelfth  tection  contatnt  I*  id.  S.  14. 

an  exception  ••  to  the  inaMerk,  *ix  rlerk»,  and  /  49  Geo.  III.  c.  120.  t.  13. 

rxu miners  of  the  chancery  in  Ireland,  till  m  Sec  thit  act  mora  at  length  in  tht 

uftcr  tlif  deatli,  «Vr.  of  tlir  ptcs^itt  p«ii--«f;<(or^.  tiurnt  thajitcr  oil  Bribery,  p.  345,  US. 
''  Id,  <,  2. 


QKM  TnL]  Of  Briienf.  *2SQ^ 

♦CHAPTER  THE  SEVENTEENTH; 

OfBrihery.{l) 

BmmxKT  is  ihe  receiving  or  oflTeriog  any  undue  reward  by  Caset  of 
or  to  any  person  whatsoever,  whose  oroinary  profession  orbit-  bribery. 
siness  relates  to  the  adninistaration  of  public  justicCf  in  order 
to  influence  bis  behaviour  in  ofike,  and  incline  him  to  act  con- 

(1)  Massachvsctts. — ^^  Any  person  who  shall  directly  or  iudirectly  gire  or 
engage  to  pay,  any  sum  of  money  or  other  valuable  consideration  to  another, 
to  procure  for  him  by  his  interest  or  influence,  or  any  other  means  whatso- 
ever, any  office  or  place  of  trust  within  this  government,  and  be  thereof  con- 
victed,^' is  liable  to  a  fine,  and  disqualification  from  holding  any  office  or  place 
of  trust  All  persons  receiving  such  bribe,  are  made  liable  to  the  same  pe- 
nalties. 2  Mass.  Laws,  1039.  If  either  of  the  offending  parties  g^ve  infor- 
mation upon  oath  against  the  other,  he  shall  be  freed  from  the  penalties  of 
the  statute.     Ibid. 

New-Hampshihe. — '^  No  person  shall  ever  be  permitted  to  hold  a  seat  in 
the  legislature,  or  any  office  of  trust  or  importance  under  this  government, 
who  in  the  due  course  of  law  has  been  cbnvicted  of  bribery  and  corruption 
io  obtaining  an  election  or  appointment  Laws  of  New-Hampshire,  p«  23. 
Const.  New-Hamp.  part  second. 

CoNNECTicvT.- — Persous  giving  or  receiving  a  bribe,  for  giving  or  refusing 
to  give  any  vote  for  electing  members  of  the  assembly,  forfeit  the  sum  of 
$eDerUeen  dollars,  one  half  to  the  informer,  the  other  half  to  the  town.  If 
convicted  of  a  second  offence,  to  be  disfranchised.  Persons  thus  unduly  elect- 
ed, rendered  incapable  of  serving  in  tiie  assembly,  if  privy  thereto.  Laws  of 
Connecticut,  p.  247.  248.  250. 

Rhode-Islahd. — Persons  giving  a  bribe  in  money,  or  by  contract  or  obliga- 
tion for  the  payment  thereof,  or  any  other  thing,  '^  to  obtain  or  prociu'e  the 
opinion,  judgment,  verdict,  or  sentence,  of  any  judge,  justice,  or  juror,  iu 
any  controversy,  &c.  depending  before  him  or  them,  the  said  person  and  the 
judge,  justice,  or  juror,  who  shall  in  any  wise  accept,  receive,  or  agree  for 
the  same,  shall  be  fined  not  exceeding  two  thousand  dollars,  and  be  imprison- 
ed for  a  term  not  exceeding  two  years ;  and  shall  be  forever  thereaAerwards 
disqualified  from  holding  any  office  of  honour,  trust,  or  profit,  under  this 
state.^'    Laws  of  Rhode-Isladd,  p.  588.  9. 

New- York. — Bribing  any  member  of  the  council  of  revision,  council  of 
appointment,  commissioner  of  the  land  office,  or  member  of  the  senate,  or  as- 
sembly of  the  state,  with  intent  to  influence  his  vote  on  any  question  brought 
before  him  or  them,  is  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  imprisonment  in  the  state  prison  at  hanl  labour,  not  exceeding  ten  \cars, 
or  both,  in  the  discretion  of  the  court.  Any  of  the  nbovementioned  oflicer?, 
who  shall  give  his  vote  in  consequence  of  such  bribe,  to  sutler  the  same  pu- 
nishment, and  be  forever  disqualified  from  holding  a  seat  in  (he  legislature, 
or  any  office  of  honour,  trust,  or  profit,  in  the  stale.  Laws  of  New- York,  vol. 
4,  p.  634. 

PENNSYLVANfA. — Bribery  at  elections  is  punished  by  fino  not  exceeding  fil- 
ly dollars,  and  imprisonment  not  exropr^lnjj  «ix  month«»  Lawo  of  Ponn.  vo?. 
t,  p.  379. 


Of  Briheni.  [mmoL  n. 

tnin'  to  the  knoiiii  rules  ot  honesty  and  intrgrity.  (a)  Airi 
it  MTniH  tliat  thiH  oRenre  i»ill  he  nimmltted  by  any  pcraon  in 
an  «iflii*ial  Kitu-.ition*  who  sh:ill  rnmiptly  use  the  power  or  in- 
ii*iTst  fif  his  plare  for  ir^ianU  or  pitimiseK :  an  in  the  rmar  of 
flit*'  ^ho  nan  rlf*rk  to  thr  a^rnt  fnr  French  priaonen  of  wan 
anil  indirted  for  taking;  bribes  in  oi-derto  procure  theezcluuigr 
iif  sonii*  of  tliem  out  of  their  turn,  h)  And  bribery  Hometuaea 
Mignifii-s  tlie  takinp;  or  f^\  iiijo:  of  a  n*ward  for  ofBcm  of  a  pub- 
lic natuit".  (r^  Corrupt  and  illegal  prartirea  in  giving  rr* 
wards  or  making;  promises,  in  onler  to  procure  votes  in  the 
rlei'tions  of  nitiiilKMHi  to  si*rvr  in  parliament,  are  alao  denomi- 
nated briber},  anil  punishalili*  by  rnnimon  law,  and  by  sta- 
tute, (i/)  And  the  attempt  to  intluence  |»erwins  sening  aa  ju- 
r\nii*u  rorniptly  ti>  om*  sidcbv  gifts  or  pnnniseA,  [whicluwith 
other  prurtires  tending  to  influence  a  jury.  %iill  be  conaidered 
in  trt*ating  of  the  rrinir  called  embracery*  (e)  may  be  mention* 
ed  as  a  s|NTieN  of  bribery. 

a  3  liKt.  149.     I    Ha%ik.    l\  C.  r.  67.  s.  2.  r  \  Hi«k.  V.  C.  r.  67.  i.  3.  As  lo  tbHflpe< 

4  Rlar.  Com.  1:IH.  rir^  nl  lirilN*ry,  »c«  ihe  prrcriliii*  CbapCer. 

b  Rex  r.  lit' air,    E.  38.   0<i.  III.  rin^d  in  r/  Ki>\  r.  V\t\  ami  aiiutlicr,  3  Burr.  1338.  S 

Rex  V.  Giht-s  1  I^bm.  R.  Ifll.  iiiid  m>c  V%v\  r.  livn.  II.  r.  -24.     49  c;ro.  Hi.  c.  118. 
Vaufhan,  4  Burr.  2494,  antr,  2iH.  t  i*o$U  Chap.  X\ll. 


An  o(r«*r  to  hrilie  i«  imliriMliU',  thoui^h  (he  bribe  is  not  accepted.  S  DaSL 
:^8I.  Tuited  Stiller  V  Worrnl.  St>ft  tlif  uivuments  in  this  case  upon  tba 
question,  whether  an  oflcr  to  bril>e  the  cominlvioner  of  the  revenue  is  ia- 
Jictable  in  the  Circuit  Court  of  the  I'nited  Statofi. 

Maryi  am>. — Bribery  by  jud^'e<<  ami  other  pen^onn  concenied  in  the  adodo- 
istration  of  justice,  and  aUo  (orsonio  iriviiiG:  (he  bril»c,  are  to  be  confined  la 
the  penitentiary  for  a  period  not  less  than  two  y«*:ir*.  ii«tr  more  than  tweire 
years.  Such  judges  on  conviction,  to  he  (iifttjuaJiiivd  forever  from  holding 
any  oflice.     Laws  of  Maryland,  vol.  3,  p.  4ti(i. 

ViRGiMA. — By  statute  of  19th  October,  I7'.*i,  (be  penalty  for  bribery  insny 
of  the  judicial  and  ministerial  officer*  of  tbe -state,  {*>  tlio  forliMture  of  treble 
the  value  of  what  is  received,  and  beinir  ainiTcrtl  ami  iniprij^oued  at  the  dif- 
erttion  ofajury^  and  bein^  dischai^ed  t'r>  oi  bis  otTice  for  ever.  The  punish- 
ment for  bribery  at  elections  i*  expulsion  uf  the  person  guilty,  and  disqualiB- 
cation  from  being  elected  for  three  years.  Any  randiilatr  &:c.  who  shall  bribe 
an  elector  to  vote  for  him  as  a  reprcscntativt*  of  tho  Commonwealth,  or  la 
Congress,  to  forfeit  fiAecn  hundred  dollars  for  each  offence. — Laws  of  Virgi- 
nia, (revised  code)  vol.  1,  p.  o6,  57. 

Kentvcky. — The  penalty  for  bribery  in  any  officer.  U  tbrfciture  of  oflic«\ 
Upon  conviction,  the  clerk  of  the  court  U  to  certitV  the  Tact  to  the  governor, 
who  is  to  commission  some  other  person  to  till  the  vacancy.  Laws  of  Keo- 
tuclcy,  vol.  '2,  p.  74. 

Persons  convicted  of  bribery,  arc  rendered  incapable  of  hoKIing  any  ofRcc 
of  honour,  trust,  or  profit,  and  of  voting  at  any  election  in  the  state  for  the 
term  of  si'ven  years.     Laws  of  Kentucky,  vol.  1,  p.  6O0. 

Jurors  taking  a  bribe,  are  therefor  disqiialilied  from  >eivint;  as  jurors: 
and  are  to  pay  ton  times  as  much  as  received  and  taken.  Liins  of  kentuckr, 
vol.  I,  p.  2i)2. 


Of  Briberif. 


tUT.  XTII. 
•Tlic-4aw  iibliors  the  least  tendency  to  corruption ;  anil  up-  a 
the  pT'iiiciple  whicli  hns  bivii  tilrcaily  mentiotifMl,  of  iin  nt-  ^' 
uiiipt  ti>  commit  even  a  miHilcmcaRor.  being  itself  a  misdemea- 
nor. (/)  atttmpU  to  bribe,  tliongli  iinsiirressful.liave  in  seveiiJ 
I  iLsi-s  Ik>ci>  l>etil  to  be  rriminnl.     Tbiis  it  w  Ki<l  duu  n  general- 
\y,  tbat  if  a  party  offers  a  bribe  to  a  ]udge  mtAning  to  cor- 
rupt Mm  in  n  case  depending  befuiv  liim,  and  Uie  judge  takes 
it  not :  yet  this  19  lui  offence  punLshiiblL  bv  law   in  the  party 
tliat  offci's  it  ig)    And  it  lias  been  held  to  b<  a  misdcmeanoi* 

Rttempt  to  bribe  a  cabinet  mini;4ter.  and  a  member  of  the 
y  counticl,  to  give  Ihe  defendant  an  olfice  in  the  colonies.  (A) 
I  an  information  was  granted  againnt  a  man  for  promising 
ley  to  a  member  of  a  coqwration,  to  induce  Him  to  votr  for 
clei^ion  of  a  mayor. 't)     An  information  also  appears  to 
e  been  exhibited  againnit  a  person  for  attempting  by  brib- 
to  influence  a  juryman  in  giving  bis  verdict  (ft) 
^everal  of  the  Btatutes  irlating  t»  tlie  customs  and  cxriiio  '<  Cto.n 
impose  penalties,  as  well  upon  ofBccrs  taking  bribes  as  tipon  cffiJiJiJ'^ 
those  who  offer  thom.  (I)  The  24  Geo.  III.  c.  47.  s.  32.  enacts,  kini  bilbi 
tbat  if  any  officer  of  the  navy,  rustunis,  or  excise,  shall  make  "  "  "  "" 
any  collusive  seizure,  or  shall  deliver  up,  or  agree  to  deliror  n_ 
up,  or  nut  to  seize  any  vessel  or  goods  liable  to  forfeiture  by  m  <bs  cu^ 
tbat  or  any  other  act,  or  .shall  directjy  or  indii-ectly  i^f^^'ve  |.'""|^'?|^_j 
^^tfiy  bribe,  gratuity,  recompense,  or  reward,  for  the  neglector  pcrtoni  of 
^BhDn-jiei'formance  of  his  duty,  such  officer  shall  forfeit  S00(.  '<rm«t't>b« 
^Kld  be  incapable  of  serving  his  Majesty  tn  any  office  or  em-  ^  ^'"^ 
^^Hoymcnt,  civil  or  military:  and  if  any  ]Krr9(m  shall  give,  nf-  lUeu  di- 
rer, or  promise  to  give,  any  bribe.  recomi»cn3e.  or  reward  to,  '""bisii 
or  make  any  collusive  agreement  with,  any  officer  of  the  na-  '"""  '"' 
ly.  customs,  or  excise,  *to  do,  conceal,  or  connive  at  any  act,  [•  2416 
whereby  the  provisions  of  the  act  relative  to  the  customs  or 
excise  may  be  evaded  or  bi-oken,  surb  person  shall  (whether 
the  offer.  pn»)K>saI.  kr.  be  accepted  or  jwrformed  or  not,)  for- 
feit nve  hundred  pounds. 

firiJiery  at  elections  for  members  of  parliament  was  always  Bribery  I 
a  crime  at  common  law,  and  conscfpiently  punishable  by  in-  eltfilu 
dirtment  or  information  :  (m)  but  in  ot-ilerto  enforce  the  com-  h,',,"^* 
mon  law,  and  because  it  had  not  been  Ibund  sufficient  to  pre-  likwei 
vent  tbf  evil,  considerable  penalties  have  been  imjiosed  upon 
this  offence  bv  (Jiffi'rent  statutes. 

The  -  and  8  W.  111.  c.  T.  s.  4.  enacts,  timt  all  contracts,  **'',^ 
piiiniiscs,  bonds,  and  securities,  tu  procure  any  return  of  any  imch, 
member  to  serve  tn  parliament,  or  any  thing  n-Iating  there-  '"  p'-w"" 
unto,  sliall  be  void ;  and  tbat  whoever  makes  or  gives  such  * 'j^*  ^„^ 


ir  fiitf    ' 


/  AnI',  Book  I.  Ctist 
1  loil.  144.  Rex 
g,  mit,  US. 


.  Vauehaii,  4  Dun. 


r.  roll laou anil oilicit.  ICainpb. 


k  Vontit'i  CHW,  ciud  in  R>i  r.  Mltglnt 
En.!.  R.  ft.  antl  16. 

f  A*  I5CXI.I1.C.  M.t.   16.  and  11  a«i 
t.  c.  M.  1 

mRtiT-PlIt  ■Ti'l   nnoUict,  31Iuii.  133| 
1?  Ld.  MkatStld,  C.  J. 
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nrnoM ma.  cotttnct,  Mcarity#  promise,  or  boMi,  ar  aqr  gift  or. 
io"o/fe!r  to  pnK»«  « fmlM  or  double  rotost  ihatt  Mk^^ 
300/.  pounds,  (u) 

s(..*o.ii.c.      The  statete  2  Geo.  IL  c  £4.  •>  7.  euacto,  ^HntA if 


SI 


^•-f'  ran  who  sliall  liave,  or  claim  to  lui¥e»  uy  H|^  to  irote  u  o^f 
rriTmo.'^'  election  of  any  member  to  aerva  in  parli«nttl»  shall  aak. » 
ncj,  kc,  ceive,  or  take  any  money  or  other  reward*  by  way  off  ffitt 
^^'  fo  bT^r  '^^°'  ®^  other  device,  or  agree  or  contract  for  any  wmmejp  f^ 
rnKto\o'tri  office,  employment,  or  other  reward  whatsoever,  to  ghm  Ik 
and  petum%  voto,  Of  to  refuse  or  forbear  to  give  hiii  vote  in  any  auch  skc* 
llhl'^t'lo  ^^"  9  ^^  "*  "y  person  by  himself  or  any  person  emplojad  If 
vote,  or  for-  him,  sball  by  any  gift  or  reward,  or  by  any  promiae^ 
[*  2  42 J  ment  or  security,  for  *any  gift  or  reward,  corrupt  or 
bear  to       any  persou  or  perwns  to  give  his  or  their  vote  or  TOlBOb  or  Is 


▼ote,  by  furiiear  to  give  his  or  their  vote  ot  votes  In  any  audi 
lu.  forfeit  such  persoH  ra  offending,  in  any  of  the  caaea  afareaa 
500/.  and  for  cvery  such  ollence,  forfeit  ive  hundred  pouada.**  Ani 
bi7d li^te  <^rth^»  ^^^  '^^^  offender  after  judgment  againat  hiai  te  aay 
In  any  elf c  actiou,  or  information,  or  summary  action  or  wnafnulhm  sr 
lion,  and  being  Otherwise  lawfully  convicted  thered;  shall  Cbt  aivar  bi 
Sire  or"^  disabled  to  vote  in  any  election  of  anv  member  to 
f  raachiie.    and  to  hold  any  office  or  franchise,  as  if  such  person  ^ 

ly  dead.    An  action  will  lie,  though  the  narty  hribad 
vote  according  to  the  bribe.  Sukton  v.  Norton,  1  Black*  Isf^ 
317,  and  Orme  £96,  notes. 
2  n.  11^.24.      The  eighth  section  enacts,  ^  that  if  any  _ 
•. «.  otfpn-  uMinst  the  act  shall,  within  the  mace  of  twelve 

den  disco-      >?  i      ■     x«  j»  ai_ 

vering  oth-  after  such  election,  discover  any  other  person  or 
er«  in  u     fending  acainst  this  act,  so  that  such  person  or 
mthe'ei'c^  discovered  be  thereupon  convicted,  such  person  so 
tioii  ill-       and  not  having  been  before  tliat  time  convicted  of  apy 
deuuified.    against  this  act,  shall  be  indemnified  and  dischargal 

all  penalties  and  disabilities  which  he  shall  then  have 
t*iTnTmrist   ^  ^7  awy  offence  against  this  act**    The  elevanA 
u  within     proviJes,  that  no  person  shall  be  liable  to  any  incapadtj*  dls- 
two  years,   ability,  forfeiture,  or  {lenalt}',  unless  a  prosecution  ba  aasi* 
menced  within  hco  f/ears  after  tlie  incapacity,  fcc«  dmll  ba  in- 
curred, or,  in  case  of  a  prosecution,  the  same  be  carried  an 
without  wilful  delay. 
Thittta-         It  has    been  holden  that,  notwitlmtanding  this   atatato^ 
Do?t jke*     bribery  in  elections  of  members  to  serve  in  pariiameat  stiO 
•way  the     remains  a  crime  at  common  law ;  tliat  the  legislature  nenr 
common      meant  to  take  away  the  common  law  crime,  but  to  add  a 
Bmthe""  P^"*^  action;   ami  that  tliis  appears   by  the   wch^  in  ths 
court  of      statote  *«  or  being  otherwise  lawfully  convicted  thereof  (•) 

n  One-third  to  the  kiuK,  one-third   to  the  nalty  if  not  maintainahle.     1Hawk«KG.C. 

poor  ol  the  place  concerned,  and  one-third  to  67.  f.  8.  in  the  mmrgin, 

the  informer,  with  hit  coitf,  to  be  recovered  o  Rex  r.  Pitt  and  another,  3  Burr.  1SS5.  ?• 

by  action  or  information.    But  if  it   appears  C.  1  Blac.  R«  390. 
to  be  a  raid  election,   au  action  for  thi*  pe- 
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Ami  a  conviction  upon  an  information  grantr^d  by  thr  court  jj'"*!'  hi, I 
of  King's  Oonrh  is  just  the  same  aa  if  thf.  jiai-ly  hail  been  .'n\j  "m-J 
•ronvirtod  uixjn  xn  inilictmrnt-  (p)  But  as  the  nflbmlcr  will  r*  243V| 
be  W|ually  liable  t<i  thr  jictmlties  of  the  Hlatiite,  [q)  that  coutl  r.e.i  ity  ml*] 
will  not  ititprposp  by  informatinn  until  thf  two  years  are  fx-  foi"i«iiou,  I 
|iii¥il,  in  ordinary  caNes;  though  there  may  jxtHHibly  be  par-  J 

tiruhir  cuhpm,  rounded  on  particular  reasons,  wlmrc  it  may  bo  I 

right  in  grant  informations  before  the  expiration  of  the  time  I 

limited  fop  commencing  the  prosecution  on  the  statute,  (r)  1 

AnrI  in  one  caxe  wht^re  Uie  dcft'nilant  had  been  convicted  of  I 

bribery,  and  the  time  for  bringing  th«  penal  action   wai  not  I 

expired,  the  court  permitted  him  to  enter  into  a  rei:ognizancQ  1 

to  appear  at  the  expiration  of  that  time.  [»)  I 

Where  a  friend  of  (he  candidate  gave  an  elector  five  gain-  CTnmuo  I 
eas  to  vote,  and  tcwk  from  him  a  note  for  tliat  sura,  but  at  ''""  "f  ">•  'I 
Hie  aame  time  gave  a  counter  note  to  deliver  up  the  first  note  """""•  I 
when  tlic  elector  had  voti-it,  it  was  held  to  he  an  absolute  gift  I 

and  bribery  within  the  act,  although  the  elector  voted  for  the  I 

oppftsite  party,  (f)     And  laying  a  wiiger  with  the  voter  tliat  I 

he  does  not  vote  for  a  particular  candidate  is  also  bribery  I 

within  the  act.  (m)  In  an  action  upon  this  statute  *it  has  [*  244J  J 
been  held,  that,  before  the  time  of  election,  any  one  is  a  can-  I 

didate  for  whom  a  vote  is  asked ;  and  tliat  it  is  not  competi^nt  I 

to  the  defendant  to  dispute  a  man's  light  of  voting  when  he  has  -J 

asked  him  for  his  vote;  it  being  immaterial  whether  the  vo-  I 

ter  bribed  had  a  right  to  vote  or  not,   if  he  claimed  lo  have  "I 

such  right  (w)     It  seems  that  a  declaration  upon  this  statute  I 

must  state  what  the  bribe  wa<4,  and  specify  that  the  defend-  I 

:tiit  trtok  money  or  some  other  particular  species  of  reward;  I 

:itid  where  it  stated  generally  "that  tlic  defendant  did  re-  I 

<  eive  a  gift  OT  rcwant,"  in  the  disiuiictive,   it  was  held  bad,  I 

and  that  the  defect  might  he  taken  advantage  of  in  arrest  of  1 

Jitdginent,  the  charge  being  of  a  criminal  nature.  {:r)  I 

As  to  the  person  who  shall  be  considered  as  a  discoxirer  ^vho  sbaii  I 
within  the  eighth  section  of  the  statute,  so  as  to  be  indemni-  tx  <iecnied  J 
fied  fnim  its  {tenalties,  it  has  been  decided  that  the  circum-  "  .''*'.'""«'  j 
stance  of  a  party  having  been,  witliin  the  limited  time,  a  J|ighih»lct    ] 


BRme  k.  Pill  nnd  aaolliGr,  3  Burr,  1339. 
Coomhi  c  Pitt,  1  Blue.  It.  iU. 
Bex  t.  Pill  Hull  nnoilicr,  3  Buir.  UW. 
lUi  r.  HojAany  A  B»rr.  I3S9.    B.ii  whcrt 
^•t  tirni  hurt  oiirirM)  the  court   liclil  ilml  lh« 
i:ircuniftnnce  of  ihi  wUneii,   by    whato  ovi- 
(Icnta  (hs  deftiiilanl  wii>  convklcO  ortjribriy, 
(Ming  und«i  firoaBCUlioa  for  pdrjury,  WB>  no 
i;tnun(l  for  poitpo»ii>g!  Ihir  jiirigmFni,     Rsi  r. 
Hiydon,  3  Burr.  13RT.    B.  C.  I  Blac.  R.  404. 
\ni  the  eoutl  Ttiruwd  to  ita;  judi^rDenl  upon 
lIib  potim  where  Ibey  irtrc  mOTCil  lo  do  to  on 
tba  (louiid  ihnt  the  defendinl  had  made  a 
^ .  dtocnrf  ry  of  nnothei  pecsoii  offending  a|>Bin(l 


(iha  delinilkniV}  cvidener,  Pugh  v  Citrgan- 
vcii,  3  Witi.  3£.  And  tea  (ha  caiei  coneei- 
e4l  in  1  lIiinA.  P.  C.  c.  61.  a.  10.  noi«  (4) 
whKie  tee  alto  ■■  to  tha  coun  of  KIng'i  Bench 
gnniingaaewtiin]. 

I  SultloD  c.  Noiton,  3  Buir.  13X5.     I  BlSf^ 
Hep.  311. 

u  I  Hawk.  P.  C.  c.  ST.  I.    10.   nnla  (4), 
citing  Luin  SSI.  endiefeiringali    "     ■■' 
Haaine,  I  T.  R.  66.  where  a  wa^ 
twoToierii  ulih  rctpsci  !□  ihs 
eleclIoD,  laid  befote  llie  pull  beg> 
ID  be  illegal, 

V  Coombe  r.  Pill,  1  Blac.  R.  .133. 

X  Davy  r.  Uatci.  4  Burr.  8471. 


S44  €lf  Briitrf.  Immom  u- 

«M  of  *•   pliirtif  ta  •■  letiwi  oa  the  xUiutr.  md  baring  proM-ratcd  il 


k!h^.  »v«wr.    Lord  Maarfdd,  t.  J.  ..b-rnrd.  Uut  il.r  ......rt  kwi 

tid,  Bot  nM«  aor  WMiU  nyi  that  a  |ilninliir  cunmol  b«  tbe  diiicb- 

Tenr )  bat  that  the  act  doM  not  nuJir  him  ao,  nr  nmnJcr  Ida 
u  the  ducoTM«r  t  aad  that  ii<<  tlir  itluintilT  could  twt  bf  tls 
witneM  hioMwif  in  the  actiiHi.  witnr  oUn-r  |HTium  mv*X  haw 
been  the  witaev  j  tt  was  noi  tlif n-ritn-  tn  far  itrraained,  with- 
out any  erideace  of  it,  that  tl>c  pltiiiiUR'  in  the  k-Iiom  waa  tbi 
fti«t  diacoTcnr.  (y)  Aad  wbtrr  tmr  pt-mnn  pruruml  aawthtr 
to  aakc  an  aCdavH  of  brtt  nmiHinting  to  bribery,  and  thn 
prosecuted  a  third  peraoa  mjhiii  tlmsr  fartH  to  convirtioa  ami 
judgment,  it  waa  bad  that  llie  |MTiion  making  the  affiiliTtl 
waa  the  diacovenr.  (c)  With  rmtpert  tn  «Ua1  idiall  br  dtvai- 
[*  34&]  ed  a  oMtrMdoa  within  ttia  motion,  it  *ha.s  been  held  tint  a 
verdict  will  not  be  ■aflkieat.  aiitl  that  tbm-  miuit  be  a  jiulg- 
BMst;  bat  that  when  the  jiclgniciit  in  olitainnl  tl  will  trlaUt 
for  the  paraone  of  the  indimiiitv,  ti»  the  tiiiu^  «be»  the  diaro- 
Tery  waa  ant  made,  (s) 
MOMkUl.  A  reccat  atatate,  49  Geo.  III.  c.  IIH,  rrriting  Uiatthegiv- 
c.  III.  •.  1.  |gg  money,  Jfcc*  in  order  to  iinu-iiiT  tlie  n-turn  of  a  nwmlxT 


9  parliament.  If  not  ipTcn  lit  or  for  tlii>  usr  <>r  wMne  (lerwo 
*«»»KU'  having  a  ti^t,  or  f.laia>iag  to  have  a  right,  to  act  as  return- 
«?.^"^  ing  officer,  or  to  vote  at  tbi-  i-lcclion,  i»  ii»t  bribery  wilbin  lUe 


^  fortner  statete,  (S  Geo.  IL  r.  ^i4.)  t-narlH,  Uiat  if  any  frrson 

procure  th.  shall  give,  (V  caaae  to  be  gi»e«.  dirrclly  or  inditwrtly,  or 

»  Mmbe"    promise,  or  agree  to  give,  any  money,  gift,  w  rrward,  Mp<*n 

lopaiiia-    any  engagement  or  agreeatent   Ihut  Die  jxrion  to  whom,  to 

ti»<'"'h    rh  ^''**'*^  ""'^  °''  o"  whose  befaulT,  wh  gilt  or  )>minLse  iiba)\  be 

BiDn'**,Tr.  made,  shall  by  hiuselC  orb>  ikut  other  at  hin  m|ueHt  orrom- 

bBDDif;T>rn  tnand«  procure,  or  endeavour  in  {ii-oritre,  the  return  of  anv 

toToun.     person  to  parlianrat  for  an>  tilme,  lie  Mhall,  if  not  retnmiM) 

himself  to  parliament  for  aiic  h  |tl:tcc,   for  every  Hurb  gilt  or 

promise  forfeit  one  thnusaixl  ixiuntlH;  awl  if  rrlurnni,  and 

having  given,  or  promised  1<i  i^ive.nr  knowing  of  utitlrtnu^ent- 

ing  to  such  gifts  or  promisi'4.  shut  I  he  diHahled  and  iii(-a)Mri- 

tated  to  serve  in  that  parliHiix-iii  lor  xurh  plarr.  and  nhall  be 

as  if  he  had  never  been  retunicil  or  ■  Icrtod  a  menilicr  of  par- 

liamenL     And  it  enacts  also,  ih;it  any  iK'i-son  uho  .shall  re- 

CMve  or  accf.pt  of  by  bimsel]^  or  by  any  othtr,  to  Ma  aaa  « 

on  his  bdial^  any  such  money,  gift,  or  reward,  or  tmj  |Ma>  ' 

miae  upon  any  such  engagement,  contract,  or  ■■iiiiiMiat,  iMI 

forfeit  the  valoe  and  amount  of  such  money,  gil^  or  mrai^ 

over  and  above  the  sum  of  five  hundred  poaiilB.(&] 

«  G.  111.       The  third  section  of  this  statute  enacts,  that  if  tmy  pa«a 

f  CnrgemwB  *.  CaiBiac  4  Buir.  tS04.  ih«  act  *hall  nM  «t*w)  ra  an  Hoan  flMi 

>  fliMj  r.  Cooihic  4  Bnrt.  S4«4.  n  atrtml  to  ba  paid,  to  or  tr*  •■*  imiaa.  fti 

a  SutioB  r.  Bltbop,  1  Blae.  B.  66C.  an;  lasiil  npaKa  UiU  JIA  ineaMl  M  R 

h  8-  !•    Thettcmd  MCtton  ptmld**  that  eanccniiii|  any  alactioa. 
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•sliall  by  himself,  or  by  any  nlber,  give  or  procure  to  be  c 
^iten,  ur  pmniiiw  to  give  or  pi-ocui'e  tu  be  given,  Koy  olEce,  ' 
jiliwc.  or  I'nijilnyment,  upon  any  (xpma  contract  or  agree-  J 
ment  ttiat  the  )>ri-Hon  to  whoDit  or  tu  whose  use.  or  on  whose  g 
behiitf.  HUi  li  gilt  or  promise  Hbnll  be  maile,  shall  by  himself,  ' 
or  hy  imy  otlitr  ut  his  request  or  eiimmanfj,  procnre.  or  en-  \_ 
deavour  to  proiure,  tlic  return  of  any  p«'rNoii  to  parliament  b 
for  any  place,  such  person  so  retiinieil,  an<]  so  having  given  ^ 
w  prociireil  to  be  given,  or  so  promised  to  give  or  procure  n 
to  he  given,  or  knowing  of  and  consenting  to  such  gift  or  F 
promise  Upon  any  hucIi  ta^iress  contract  or  agrei^ment,  shall  he 
disabled  and,  incapacitated   to  seoc   in  tiiat  parliament  for 
such  |)lace,  and  he  deemed  no  member  of  parliament,  and  as 
if  he  had  never  been  returned;  and  any  person  who  shall  re- 
ceive or  accept  of  hy  himself  or  by  any  otlier,  to  his  use  or 
on  his  behalf,  any  surh  oHice,  place-,  or  employment,   upon 
such  exitresi  contract  or  agreement,  jdiall  foi-feit  snrh  ofHce. 
&r.  and  he  iiicapacitatetl  for  holding  the  same,  and  shall  for- 
fiit  five  hundred  )>ounds.     And  it  fiirtlicc  enacts,  that  any 
pei-son  holding  any  olHce  under  his  Majesty,  who  shall  give 
such  office.  Hii)M)intmeiit,  or  place,  ujion  any  such  txpreis  con- 
tract  or  agreement  that  the  person  to  whom,  or  for  whose 
nse,  surh  oiKce,  Hcc.  shall  bavc  been  given,  shall  w>  procure, 
or  endeavour  to  pni'ure,  the  return  of  any  person  tu  parlia- 

■eiit,  shall  forfeit  one  tliousanil  pounds. 

tThe  fourth  section  of  the  statute  enacts,  that  no  peraon  4' 
inll  be  liable  to  any  forfeiture  or  penalty  imposed  by  the  act,  ': 
"  !(>«-*  some  pntseeution.  action,  or  suit  for  the  offence  commit-  „ 
I,  slinll  be  actually  and  legally  commenced  against  such  & 
•stin  within  two  years  next  afli-r  the  offence  committed,  and  J 

||lej«8  surl)  )iei-son  shall  be  anvsted,  somnioneil,  or  otherwise 

IBrved  with  the  writ  or  process  within  the  same  »j»bcc  of  time, 

V  as  such  arrest,  summons,  or  Hervire.  shall  not  be  prevcnt- 

Bd  by  such  person  absroudine  or  withdrawing  out  of  the  j«- 

Bftsdii'tion  of  the  court;  and  in  case  of  any  prowcution,  suit, 

4r  ]n-oress.  tlie  same  shall   he  proceeded  in  and  carried  on 

witJiout  any  wUfiil  delay. 


I 


*CILVPTER  THE  EIGUTEENTH. 

Of  neglecting  or  delaijing  to  deliver  Election  ff^rilt.  (1) 


(I)  This  chsptercontaiDing  (he  sUlulea  of  Great  Britain,  which  have  i 
4>erttlioii  or  aulhoriiy  in  Ibi^  country,  are  omitted. 


•aSO  Bf  JIfittnteMMee.  [Hook  n. 

♦CHAPTER  THE  NINETEENTH. 

Of  Dealing  in  Slaves.  (1) 


n»  265]  •CHAPTER  THE  TWENTIETH. 

Of  ForettaUing,  Segraiing,  and  Ingroasing,  and  of  JMbMpfr 

Ha.  (2) 


[•  266] 


♦CHAPTER  THE  TWENTY-FIRST. 

Of  Maintenance  and  Champerty f  and  of  Buying  and  SeUing- 

Pretended  Titles. 


M ainte-  I.  Maiktenance  Seems  to  signify  an  unlawful  taking  in 

"^■^«*  hand  or  upholding  of  quarrels  or  sides,  to  the  disturbance  or 
hindrance  of  common  right.  This  may  be  where  a  person 
assists  another  in  his  pretensions  to  lands,  by  takmg  or 
holding  the  possession  of  them  for  him  by  force  or  submty, 
or  where  a  person  stirs  up  quarrels  and  suits  in  relation  to 
matters  wherein  he  is  in  no  way  concerned  ;(a)  or  it  may  be 
where  a  person  officiously  intermeddles  in  a  suit  depending  in 
a  court  cf  justice,  and  in  no  way  belonging  to  him,  by  asflost- 
ing  either  party  with  money,  or  otherwise,  in  the  prosecution 
or  d^ence  of  such  suit.  (6)  Where  there  is  no  contract  to  have 
part  of  the  thing  in  suit,  the  party  so  intermeddling  is  said  to 
be  guilty  of  maintenance  generally ;  but  if  the  party  stipulate 
to  have  part  of  the  thing  in  suit,  his  oflfcnce  is  called  cAofit* 
perty.  (c)  (3) 

a  Co.  Lit.  368.  b,    2  Inst.  208,  212,  213,  1  pended  in  plea  or  not ;  but  is  said  not  to  b« 

Hawk.  P.  C.  c.  83.  s.  1,  2.      4  Bac.  Ab,  488.  actionable. 

JUainienance.    This  kind  of  maintenance  is  6  1  Hawk.  P.  C.  c.  83.  s^  3.    4  Bac.  Ab. 

called  in  the  books  ruralitf  in  distinction  to  488.  Maintenance,    4  Blac.  Com.  134.     This 

another  sort  carried  on  in  courts  of  justice,  kind  of  maintenance  is  called  ctirio/if.    Sea 

mod  therefore  called  curialit.    It  is  punisha-  aniCy  note  (a) 

ble  at  the  king's  suit  by  fine  and  imprisonment,  e  Co.  Lit.  3€8.     1  Hawk.  P.  C.  c,  83.  s.  3. 
whether  the  matter  in  dispute  any  way  de- 


(1)  The  statutes  contained  in  this  chapter,  are  not  in  force  in  the  United 
States.  For  the  laws  of  the  United  States  relative  to  the  slave  trade,  see 
lug  Dig.  796,  where  the  whole  of  these  laws  are  collated  and  arranged. 

(2)  This  chapter  containing  the  statutes  of  Great  Britain,  which  have  no 
operation  or  authority  in  this  country,  are  omitted. 

(3)  New- York. — An  action  of  maintenance  will  not  lie  ag^nst  a  person,  for 
cariring  on  a  suit  in  the  name  of  another,  or  assisting  in  the  prosecution  of 
it,  it  he  has  any  legal  or  equitable  interest  in  the  land  or  subject  of  contro- 
versy.   Wickham  v.  Conklin,  8  Johns.  Rep.  220. 


'.  al.] 
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As  to  maintnutnce,  it  ia  laid  Aavn,  that  whoever  aasists  an-  '"'". 

other  witli  money  tn  c»ri^  on  his  (-iiiiae,  a»  by  rvtaiaing  onp  naa" c."  ""  L 

to  he  ofroiinsei  for  him,  or  olherwisp  bearing  him  out  *in  Hip  r*  2671 J 

whole  or  part  of  thi-,  cxpcnsp  of  the  suit,  may  properly  be  said  *1 

"^9  be  guilty  of  an  act  of  maintenanrri.  (d)    It  bus  been  said, 

kat  no  niie  can  be  guilty  of  maintenaiice  in  renpcict  of  any  ino- 

Hy  given  by  him  to  another  for  the.  purposes  of  an  intended 

■dt,  before  any  Kiiit  ia  artuully  commenced ;  hut  it  should  seem 

■at  this,  if  not  strictly  muintenance,  must  he  eijually  criml- 

WX  at  common  taw.  (c)   And  a  person  may  be  as  much  guilty 

f  maintenance  for  supporting  another  aFler  judgment,  as  for 

Oiug  it  while  the  plea  is  penduig,  because  tlie  party  grieved 

l»y  he  thereby  discouraged  from  bringing  a  writ  of  error  or 

ttaint(/) 

It  has  also  been  said,  that  he  who  by  his/n'embAij)  or  inU' 

rest  saves  a  person  that  expense  in  his  cause  which  he  might 

otherwise  be  put  to,  or  gives,  or  but  endeavours  to  give,  any 

other  kind  of  assistance  to  a  party  in  the  management  of  his 

auit,  ia  guilty  uf  maintenance.  (^)  And  it  has  *bee»  said  also,  f*  2681'1 

that  he  who  gives  any  pt^lic  antnleiiaftce  to  another  in  relation  * 

to  such  suit,  will  come  under  Uie  like  notion ;  as  if  a  person 

if  great  [H)wcr  and  interest  says  pnblicly  that  he  will  sjiend  a 

n  of  money  on  one  side,  or  that  he  will  give  a  sum  of  mo- 

y  to  labour  Uie  jury,  whether  in  truth  he.s[tencl  any  thing  or 

Mtt ;  or  where  such  a  person  comes  to  the  bar  with  one  of  the 

arties,  and  stands  by  him  while  his  cause  is  tried,  whether 

B  Bays  any  thing  or  not ;  for  such  practices  not  only  tend  to 

"icourage  the  other  party  from  going  on  with  iiis  canse,  but 

n  to  intimidate  juries  from  doing  their  ilutj'.  (/>)     But  it 

niH  that  a  bare  promise  to  maintiuii  another  is  not  in  itself 

||unt«'nance.  unless  it  be  either  in  respect  of  the  power  of  tlie 

ton  who  makes  it.  or  of  the  public  manner  in  which  it  is 

;.  (t)     .\nd  it  seems  clear,  that  a  man  is  in  no  danger  of 

being  guilty  of  an  act  of  maintenance,  by  giving  another 

friendly  advice  as  to  his  proper  iTmetly  at  law,  or  aa  to  the 


/  1  Kuo! 
ti  autlioii 


.r.c.t 


m  Ihe  m 


>.  Mainlcnantr,  (A).  I 
Hawk.  P.  C.  c.  B3.  a.  IL  wWre  il  it  wid,  that 
ir  it  plainljr  appear  thil  lb«  ammy  vas  givou 
msnij  witb  a  i1«iign  la  luicl  in  th*  piowcu- 
lioii  DC  Atfttttt  of  an  iaiendcd  >uii,  which  af. 
teiwaidt  l>  actually  btougbt,  luraly  }i  ctnnot 
but  be  a*  great  a  tniMlvnioaaor  Jn  the  naiurs 
of  ilic  thine,  aird  tqualtf  ctiininal  at  comniDii 
law,  ai  \(  Ihe  ninnejr  weio  given  anec  the  com- 
lOf  iieeitient  of  t]i«  luil ;  Ihougb  pcibR|ii  il  may 
iMi  In  (Iriclneu  coma  undei  ihs  noliiin  of 

II  Hawk'V.  C.  c  8S.  >.  13.    4  Bac  Ab. 
MainltKMKt  (A). 
Bto.  lit.  Mainlmmct,  T,  14,  11,  &c.      I 
k.  P.  C.  c.  83. 1.  i,  6.     But  fu,  baw   far 
Biould  ba  acted  upon  at  ibc  preitnt  day : 


iMaitefl 

E.  Miller,  4  T.  R.  340.  when  be  inyi :  <■  ]   ' 
cutloua,  and  not  alinj^ethei  umIcu,  la  lea  h 
■ha  riocirina  of  malntenanca  ha>  from  li... 
to  lime  been  lecelred  in  tFatmbuIrr  HoU,  M] 
one  tioH,  not  only  be  wbolaid  oi  .  ..    .  _ 

aiiiit  anolber  In  his  caufe,  but  lie  tlial  by  bWl 
friandihipor  iolarctl  tated  hltn  an  captni*  ■ 
that  he  would  oiherwUo  b«  put  lo,  wu  beld.H 
fuilty  of  maiiilaiiBuce.  Nny,  ifbe  olEciautlJ  1 
(a«  e»>dcnce,  it  wa»  malntenanre  -----■—■ 
man  haT*  bad  a  mtp^na,  at  >u| 
truth.  That  luch  doc  (line,  rrpuii 
If  huneii  feeling  of  Ibe  humeii  h< 
be  laid  Btide,  mnit  be  expected." 

A  1  Hnwii.  p.  C.  c.  83.   I.  T.    4  Baf .  Ah.  J 
489,  MaittlfTtanei  (A). 

I  1  Hawk.  P.  C.  c.  S3. 1^  8, 
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counaeUor  or  altomqr  likdjtodo  hm 

whrn  ju».      But  them  are  nuj  acts  in  the  Mdm  of  MaialHMaoeb  iriddk 

iifiabi«.      become  justiMble  froa  the  rirrunutaBoet  UMkr  mhUk  Ikgr 

arc  done.  They  may  bejii8tifiabk»  \.  ia  mMCtofaa  ilmmt 

in  the  thing  in  variance;  8.  in  respect  of  kindnd  or  aflaU^; 

3.  in  mpoct  of  other  relations,  as  that  oT  htfd  and  tmmn^ 

master  and  senant ;  4.  in  respwt  of  diarity ;  9.  in  rafact if 

the  profession  of  the  law. 

In  rrtpect       U  Heems  cleaT  that  not  only  those  who  have  an  adnal  iaii> 

of  an  intf-  rcst  iH  the  thing  in  variancet  as  tiiooe  who  have  a  wewmmm 

uitn  *  u>^r«   expectant  on  an  estate-tail,  or  a  lease  fiir  life  or  yaatap  Afe 

nmt^t!    '  hut  also  those  who  have  a  bare  contingmcy  of  an  intereill  in 

tlie  lands  in  question,  which  possibly  may  never 
[*  269]  and  even  those  who,  by  the  act  of  God»  have  •the  i 
possibility  of  such  an  interest,  as  heirs  a^arent^  or 
bands  of  such  heirs,  though  it  be  in  the  power  afotlMKB  tohsr 
them,  may  lawfullv  maintain  another  in  an  action 
sach  lands:  and  if  a  plaintiff  in  anactionof 
lands,  the  alienee  may  produce  evidence  to  prove  Ikat  the  _ 
heritance  at  the  time  of  the  action,  was  in  the  plainAilJl  be- 
cause the  title  is  now  become  his  own.  (<)  AlsohewhaiahsHnl 
to  warrant  lands  may  lawfully  maintain  the  tenant  in  the  4»> 
fence  of  his  title,  because  he  is  bound  to  render  alksr  iandi  te 
the  value  of  those  that  shall  be  evicted.    And  ha  wka  haa  aa 
equitable  interest  in  lands  or  goods,  or  even  in  a  chsos  in  ac- 
tion, as  a.ceshii  que  iru$U  or  a  vendee  of  lands,  ftcy  arnn  na- 
si|piee  of  a  bond  for  a  good  consideration,  may  lawM^ 
tain  a  suit  concerning  the  thing  in  which  he  has  andk  ■ 
tj.  (m)  And  wherever  any  persons  claim  a  common 
the  same  thing,  as  in  a  way,  churchyard,  or  rnmm— ,  te»  by 
the  same  title,  they  may  maintain  one  another  in  a  anH  eon* 
ceming  such  thing.    And  a  man^s  bail  may  take  cam  to  have 
his  appearance  recorded ;  but,  as  some  say,  they  cannot  sdb- 
ly  Intermeddle  further,  (n) 
fii  rnpcct        Whoever  is  of  kin,  or  godfatlier  to  either  of  ttie  paHies,  sr 
of  kiii(!rea  related  by  any  kind  of  affinity  still  continuing,  may  lawfU|7 
or  affinity,   g^nj  ^y  1^^  ^^  y^^  hhJ  counsel  him,  and  pray  another  to  le 
of  counsel  for  him ;  but  cannot  lawfully  lay  out  his  UMNisy  in 
the  cause,  unless  he  be  either  father,  or  son,  or  heir 
to  the  party,  or  husband  of  such  an  heiress,  (o) 
In  retpert        Much  of  flie  law  relating  to  the  maintenance  which  a  isri 
of  the  reia.  may  give  to  his  tenant,  would  hardly  be  applicable  at  tiieprs- 
[*  270]  sent  time*    It  seems  to  have  been  the  better  opinion  ^Nhat  ths 
tion  of  lord  lord  might  justify  laying  out  his  own  money  in  defence  of  1^ 

k  Ibid,  s.  9.    4  Bac.  Ab.  489.  Mainiemmet  J.  In  Master  r.  Miller,  4  T.  a.  340|  ti  #M. 
(A>  n  1  Hawk.  P.  C.  c.  83.  a.  24,  25.    4  Bac. 

14  Bac.  Abr.   490,  Mainlenanee  {B,)    1  Abr.  490.  ^«tfi/ffumce  (B). 
Hauk.  P.  C.  c.  83.  1. 14,  15,  &c.  o  4  Bac.  Abr.  491.    1  llatrk.  P.  C.  c. IX  ». 

m  !d.  Ibid,  and  see  thr  judgment  of  Bullcr,  2<T. 
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tenant's  title,  where  the  lands  were  originally  derived  from  and  tenant, 
the  lord,  but  that  he  could  not  maintain  the  tenant  in  respect  ""*•'  ^"^ 
of  lands  not  holden  of  himselt  {p)  "*''^'°*" 

•  With  respect  to  the  maintenance  which  a  master  may  give 
to  his  servant,  it  has  been  held  that  he  may  go  along  with  him, 
or  his  domestic  chaplain,  to  retain  counsel ;  also  he  may  pray 
one  to  be  of  counsel  for  him,  and  may  go  with  him,  and  stand 
with  him,  and  aid  hint  at  the  trial,  but  ought  not  to  speak  in 
court  in  favour  of  his  cause :  also  it  is  said,  that  if  the  servant 
be  arrested,  the  master  may  assist  him  with  money  to  keep 
him  from  prison,  that  he  may  have  the  benefit  of  his  service ; 
but  he  cannot  safely  lay  out  money  for  the  servant  in  a  real 
action,  unless  he  have  some  of  his  wages  in  his  hands ;  but 
Ihose  ^ifh  the  servant's  consent  he  may  safely  disburse,  (q) 
And  a  set'vant  cannot  lawfully  lay  out  any  of  his  own  money 
to  assist  the  master  in  his  suit,  (r) 

Any  one  may  lawfully  give  money  to  a  poor  man  to  enable  in  respect 
him  to  cairy  on  his  suit:  ajid  any  one  may  safely  go  with  a  of  charity. 
foreigner,  who  cannot  speak  English,  to  a  counsellor  and  in- 
form him  of  his  case,  {s) 

A    counseUoVf  paving  received  his   fee,  may  lawfully  set  in  respect 
forth  his  client's  cause  to  the  best  advantage:  but  can  no  Sf^l!*®  ^J^ 
more  justify  giving  him  money   to  maintain   his   suit,   or  the  law. 
threatening  a  juror,  than  any  other  person.    An  attorney 
also,  when   specially  retained,   may   lawfully  prosecute   or 
defend  an  action,  and  lay  out  his  own  money  in  the  suit: 
but  an  attorney  who  maintains  another  is  not  justified  by  a 
♦general  retainer  to  prosecute  for  him  in  all  causes.    Nor  [    271] 
can  an  attorney  lawfully  carry  on  a  cause  for  another  at  his 
own  expence,  with  a  promise  never  to  expect  repayment;  and 
it  is  said  to  be  questionable  whether  solicitors,  who  are  no  at- 
tomies,  can,  in  anv  case,  lawfully  lay  out  their  own  money 
in  another's  case,  (t) 

But  no  counsellor  or  attorney  can  justify  using  any  de- 
ceitful practice  in  maintenance  of  a  client's  cause,  and  they 
will  be  Uable  to  be  punished  for  misdemeanors  in  this  respect 
by  the  common  law^  and  also  by  the  statute  Westm.  1.  c. 
29.  (it)    In  the  construction  of  this  statute  it  has  been  holden 
that  all  fraud  and  falsehood,  tending  to  impose  upon  or  abuse 
the  justice  of  the  king's  courts  are  within  the  purview  of  it ; 
as  if  an  attorney  sue  out  an  habere  facias  seisinam,,  falsely 
reciting  a  recovery  where  there  was  none,  and  by  colour 
thereof  put  tjie  supposed  tenant  in  the  action  out  of  his  free- 
ly 1  Hawk.  P.  C.  c.  8S.  8.  29.  tenanee  (B)  5.     1  Hawk.  P.  C.  c.  83.  s.  28, 
q  Bro.  Mavit,  44.  S2.     1  Hawk.  P.  C.   c.     29,  30. 
83.8.31,32,33,                           .  M2Inst.  215.    Bac.  Abr.  and  Hawk.  id. 
r  1  Hawk,  id,  s.  34.                                           ibid.    The  statute  enacts  that  the  offender 
s  Bro.  Maini.  lA,  4  Bac.  Abr.  491.  .¥atn/e-     shall  be  imprisoned  for  a  year  .ind  a  day, 
nance  (B)  4.    1  Hawk.  P.  C.  c.  83.  s.  36,  37.      and  shall  not  plead  again  if  he  be  a  pleader. 
t  2  Inst.  £64.    4  Bac.  Abr.  491,  492.  Main- 
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hoU.  Ako  it  to  u  9tmcB  wtthiii  ihf  tiUbiU:  ta  briBg  a  fvc- 
cqM  agmiMt »  poor  Man  IwTug  nDtliinK  in  dw  liind,  an  f■^ 
pOK  to  oast  ne  trae  teiunt,  «r  t"  pnH-urc  an  Rttumpy  to  sp- 
peu"  br  »  suit  and  CMrfflM  •  juil};tueut  wiUkniI  aajr  wv- 
nut;  or  to  pkwl  m  bbe  pk«»  kitouii  to  bv  ntlorly  gntiMl- 
leM,  aiMl  iDTcnted  awraly  to  daln>  ju«1in'  *ni)  t»  alMne  lh« 
cotirt  (x)  In  OMMt  or  tbne  cvk-^  Um-  court  wiwU  i 
grant  an  attackowBt  agauwt  thr  offender  on  n 


I'm.  if  (Wv  aMb      ' 


II.  CAanprrly  u  ■  species  df  nialnteMDce*  I  . 
•jr.  nin  witli  a  plaintiff  w  defevljiiit  atmpmm  pmrlini^ 

ne  land  or  otiter  matter  Hied  for  U'tnivn  tJirin.  if  (feey  ps- 
vail  at  law;  whereupon  the  dunnprrlitr  in  to  carry  on  Ihr 
[*  272]  'party's  Bnitathisownexpeoce.  ,^)    Littir  Ui  to  be  mvt  wA 
in  flMtdem  books  upon  thin  Sibjc-i;t:  bat  the >tatulca,  and  RW- 
lotions  upon  dwir  constructioai  iitiiv  be  sbartlj  notioed. 
Wmok.  I.       1^  ■tatute  tralmimtter  1.  {3  Kdw.  1.)  c  iS.  enacts,  Ifcsl 
cH.  iTo  *<iM»oiIceraortkekinf>  by  tbt-iutrWcA,  Mr  by  utlMt«,jMI 
J*y^*'^  laaiBtain  {deas,  suibi,  or  matln'^,  lutnipng  in  the  kiM^ 
taiapitif    courts,  for  lands,  traementn,  or  'ilirr  lt>ings  for  ta  kan  mrt 
fetiamti,    or  profit  tltereof,  by  covenant  t'lmli-   bctwi'm  tlieni)  awTbe 
JSi'u^"  **■•'  *•"**'  •**"  ""^  !»">"''«'  **  **-     '''"i;**'  I'I'MHit."     By  lb> 
«f,         *  courts  mentioned  in  this  statute  it  }!«.••  bt-ru  brid  tkat  caarti 
of  record  only  are  intended ;  ami  it  hui  sImi  been  iicM  that 
under  the  word  covenant  all  lumK  of  {iroinittr!!  and  rantracte 
of  this  kind  are  included;  that  iiiniiiti-ncinrp  in  pnTmnoJ  ac- 
tions to  have  part  of  the  debt  ol'  >Iiiiii»k>«,  is  iw  much  «itbin 
the  statute  as  loaintenanco  in  p  ul  -.m  lion-t  Tor  a  part  of  the 
land ;  and  that  though  a  grant  ol'  mil   out  uf  niher  lands  in 
not  mthin  the  statutr,  yet  the  -.uuiU'  ii{i]>lii-«  to  a  grant  oT 
rent  out  of  the  lands  in  question  :  lut  Utal  k  grant  ofpart  of 
a  thing  in  suit,  made  in  ronsidemiion  u{  a  [irrredeat  Oebt.  is 
not  within  its  meaning,  (a)    Thi-  ruaintcnHnce  uf  attaulor 
defendant  is  as  much  witbin  tlu'   nxAiiing  uf  tlic  HlMataas 
the  munteiiance  of  a  demandciit  or  |iliiii>tiir.     Aad  it  hu 
been  holden  not  to  be  matffial  wlictlicr  Ur  y^Ua  briags  a  writ 
of  champerty  did  in  truth  suffer  unv  ilaiiiagi-  liy  it.  w  wbettwr 
tbc  plea  wherein  it  is  alleged  bl-  <!.'lt  mtiirrtl  nr  not  .(ft) 
Thestatutc  fFatmintfer  2.  {l  :•  Kilw.  1.)  <■ 't'J.  marts,  that 
e.«."c"'.  "tho  chancellor,  treasurer,  juMirt-x,  nnr  any  of  the  kins'* 
tiidoBceri  council,  HO  clcrk  of  the  cbanceiy,  iiur'irUicrxflmiucr,  imraf 
""  "■"*     *"y  justice  or  Other  officer,  nor  imj  of  tlii>  kingN  boane,  clerk 
nJ"2731  "*  lay,  shall  not  receive  any  rliurcli,  iKir  'iulrowaaa  ofn 
church         chnrch,  land,  nor  tenement  in  fii.  !iv  pit,  nor  by   pu^c)us^ 
bnd,  &c.     nw  to  farm,  nor  by  champerty,  tior  otlierw  isr,  so  long  as  tks 

xtliiM.tl5.    Dy.aeS.    lM*wk.r.C.c.         bSo  u..  4<iLl,.„i„ti  (otkOMl  IbIHhCJI 
n.  k  33,  (f  MfH.  p.  C. . .  H'l.  •.  i.  cl  nou.  I  Bw.  Ab.  Ctw*« 

y  4  Bkc.  Abr.  491,  . 
nugin. 

■  4  Blw.  Com.  I3S. 
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thing  is  in  plea  before  us,  or  bdbre  any  of  our  officers ;  nor  so  long  m 
shall  take  no  reward  thereof.    And  he  that  doth  contrary  to  fhe  thing  is 
this  acty  either  himself  or  by  another,  or  make  any  bargain,  ^°  P^^** 
shall  be  pnnished  at  the  king's  pleasure,  as  well  he  tliat  pur- 
chaseth  as  he  that  doth  sell.''    This  statute  extends  only  to 
the  officers  therein  named,  and  not  to  any  other  persons,  (c) 
But  it  so  strictly  restrains  all  such  officers  from  purchasing 
any  land,  pending  a  plea,  that  they  cannot  be  excused  by  a 
consideration  of  kindred  or  affinity,  and  that  they  arc  within 
the  meaning  of  the  statute  by  barely  making  such  a  purchase, 
whether  they  maintain  the  party  in  his  suit  or  not ;  whereas 
such  a  purchase  for  good  consideration  made  by  any  other 
person,  of  any  terre-tenant,  is  no  offence,  unless  it  appeal* 
that  he  did  it  to  maintain  the  party.  (({) 

The  statute  28  Edw.  I.  c.  11.  reciting  that  the  king  had  ExteDded 
theretofore  ordained  by  statute  that  none  of  bis  ministers  Jy  28  Ediir, 
should  take  no  plea  for  maintenance,  by  which  statute  otlier  *  ^*  ' 
officers  were  not  bounden,  enacts,  that  ^'  the  king  will  that 
no  officer,  nor  any  other  (for  to  have  part  of  the  thing  in  plea) 
shall  not  take  upon  him  the  business  that  is  in  suit ;  nor  none 
upon  any  such  covenant  shall  give  up  his  right  to  another; 
and  if  any  do,  and  he  be  attainted  thereof,  the  taker  shall 
forfeit  unto  the  king  so  much  of  his  lands  and  goods  as  doth 
amount  to  the  value  of  the  part  that  he  hath  purchased  for  such 
maintenance.  And  for  this  atteindre,  whosoever  will,  shall 
be  received  to  sue  for  the  king  before  the  justices  before  whom 
the  plea  hangeth,  and  the  judgment  shall  be  given  by  them. 
But  it  may  not  be  understood  hereby,  that  any  person  shall 
be  prohibit  to  have  counsel  of  pleaders,  or  of  learned  men 
in  tiie  law  fdr  his  fee,  or  of  his  parents  or  next  friends." 
♦Upon  this  statute  it  seems  to  be  agreed  that  champerty  in  [*  274] 
any  action  at  law  is  within  it ;  and  a  purchase  of  land,  pend- 
ing a  suit  in  equity  concerning  it,  has  also  been  holden  to  be 
within  the  statute ;  also  a  lease  for  life  or  years,  or  a  volun- 
tary gift  of  land,  pending  a  plea,  is  as  much  within  the  statute 
as  a  purchase  for  money.  But  neither  a  conveyance  executed, 
pending  a  plea,  in  pursuance  of  a  precedent  bargain,  nor  any 
snrrender  by  a  lessee  to  his  lessor,  nor  any  conveyance  or 
plt)inise  thereof  made  by  a  father  to  his  son,  or  by  any  an- 
cestor to  his  heir  apparent,  nor  a  gift  of  land  in  suit,  afber 
the  end  of  it,  to  a  counsellor  for  his  fee  or  wages,  without  any 
kind  of  precedent  bargain  relating  to  such  gif^  are  within 
the  meaning  of  the  statute,  {t)  (2) 

e  2  Inst.  484,  485.  to  the  counsellor  it  is  said  that  it  seems  daa- 

d  Hawk.  P.  C.  c.  84.  s.  12^  gerous  for  him  to  meddle  with  any  such  gilt, 

e  1  Bac.  Abr.  Ckamptrty,p.  576.     1  Hawk,  since  it  cannot  but  carry  with  it  a  strong  pra- 

P.  C.  c.  84,  s.  14.  e/ «e^.    But  with  respect  sumption  of  champerty.  2  Inst.  564. 

(2)  The  purchase  of  land  during  the  pendency  of  a  suit  concerning  it,  IT 


274  OJ  Bnyin^  or  Selling  a  preieniid  Tide,  [book  n. 

Of  buying  Hi*  Another  Hpocies  uf  maintenance  ^ppean  to  be  the  oC- 
oiMiiing  a  fcnre  oi'  buying  or  <W/in^  a  pretended  Htte;  of  wUch  it  if 
prrtended  ^.^j^|  -^^^  ^j^^.  |MN»k<  tliut  it  K«tMnH  to  be  an  high  offimce  at  coa- 
miiii  \a\^.  as  |)lHiii!v  trndiiii;  to  oppreMsion,  for  a  man  to  buy 
or  sell  at  nil  uiii!(*r  rati*  a  ihntbtful  title  to  lands  knomn  to 
be  (iisputriU  to  x\w  intent  that  the  buyer  may  carry  on  tbt 
suit,  Hhirh  the  si-IUt  (hM*s  nut  think  it  worth  his  while  to 
tlo.  And  it  sr(  HIS  not  to  U'  material  wiiether  the  title  be 
good  or  bad;  or  \\h«'ther  the  s(*ller  were  in  pooociwioa  or 
not,  unless  the  |)os*u'ssion  \ieiv  lawful  and  uncontested.  (^^ 
Dlfenres  of  this  kind  aiv  also  restrained  by  8e%'cral  statutes. 
The  1  Kit  h.  II.  «'•  9.  enarts.  that  no  gift  or  feoffment  of 
lands  or  f^mnU  in  (h*liate  unihT  legal  proceedings,  as  mea- 
tioncil  in  the  statute,  shall  be  made;  and  tliat  if  made  they 
shall  be  holdeii  for  none  and  of  n«i  value,  {g)  And  by  the 
[*  275]  *13  Edw.  I.  c.  40.  no  persim  of  the  king*a  house  shall  bnyaay 
title  whilst  the  thing  is  in  dispute*  on  |min  of  both  the  buyer 
and  seller  being  piinishrd  at  the  king*H  pleasure.  There  b  al- 
so a  pnivision  of  the  statute  3-2  lien.  VIII.  c  9.  that  boom 
siiall  buy  or  s<*ll  or  olitain  any  pirteuded  right  or  title  to  land 
unless  the  siller,  his  ann*stors,  or  tliey  by  whom  he  claims, 
have  1mh*ii  in  [KMsession  (tf  the  same,  or  of  the  reversioa  orr^ 
mainder  theiiNif.  or  taken  the  n^nts  or  profits  for  one  whole 
year  beton* ;  on  pain  tiiat  both  stiller  and  buyer  shall  eachfiir- 
feit  the  value  of  such  land,  the  one  half  to  ^e  kin|^  and  the 

ceoftri-  ^^^^^  ^"  '""*  ^^'"*  ^'"  HUe.(/l) 

ai  for^ham-      Tiie  offences  of  (:hani|N*rty  and  buying  of  titles*  bid  or  al* 
uerty  and     logod  in  any  de4*larati(M)  or  iniormation^  may  be  laid  to  asy 
iif"!*  °^     county,  at  the  pleasuiv  of  the  informer,  (i) 
Puuiflh-  By  the  common  law  all  unlawful  maintainers  \re  not  only 

ment  oi       liable  to  render  damages  in  an  action  at  the  suit  of  the  par^ 
mainte-       crrieved.  but  mav  also  be  indictc^l  and  fined,  and  imiirimwi 

ntnce  by       7  •  ^1     ^  ^     n  1  •-.  # 

coinmou      ^*  and  It  »ei*nis  that  a  court  of  i*econi  may  commit  a  man  for 
law.  an  act  of  maintenance  in  tlie  face  of  tiie  court,  [k) 

Bj  statute.      Some  imiiiR  and  pnalties  aiv  also  attached  to  this  oflieiioa 
by  statute.    The  1  Rich.  ii.  c.  4.  enacts,  that  no  person  what- 

/  4  Bac.  Abr.  Maintenaner,  (K)  p.  494.     1      it  also  provides,  that  nopenon  shall  be  ^uir 
Hawk.  P.  C  c.  8ti.  s.  I.  Mooro  751.     Hob.      el  with  these  |H^tinliie5  unless  sued 


115.     Plowd.  80.  yrar  after  the  offence.     For  the  coMtmctiiM 

g  But  as  between  the  icoflfor  and  feoffee,  of  this  statute,  see  1  Hawk.  P.  C.  c.  tS.  1.  7.  « 

feoffments  of  this  kind  are  effectual.    Co.  Lit.  et  MCffit, 

369.  I  SI  Ftiz.  c.  .'i,  s.  4.    1  Hawk.  P.  C.  c  Si. 

h  But  the  statute  provides  that  any  person  s.  20.  and  c.  86.  t,  IR. 

being  in  lawful  posse^Mon  by  taking  the  leiiis  k  '2  Koll.  Abr.  114.    t  Inst.  S08.    ileU.T9. 

and  profits,  may  buy  or  get  the  prcteniled  rinht  lHil^^K.  P.  C.   r.   r.3.   s.  3S.     4  Bac.   Abff. 

or  title  of  any  other  person  to  the  »anic.  A'ld  Mamtfnafue,  (C)  p.  492. 

made  with  a  knowledge  of  the  suit,  and  not  in  consummation  of  a  previous 
bargain  is  champerty,  and  the  purchase  is  void.  1  N.  W.  L.  17S.  Jackson  v. 
Ketchom  8  Johns.  Kep.  479.  And  it  sciMn<  it  would  be  void,  even  if  the 
purchaser  were  ignorant  of  lis  pendens.     Ibid 
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soever  shall  take  or  sustain  any  quarrel  by  maintenance  in 

the  country  or  elsewhere^  on  grievous  pain ;  that  is  to  say,  the 

king's  counsellors  and  great  officers,  on  a  pain  that  "i^shall  be  \^  2761 

ordained  by  the  king  himself,  by  tlie  advice  of  the  lords  of 

this  realm;  and  other  officers  of  the  king,  on  pain  to  lose  their 

offices  and  to  be  imprisoned  and  ransomed,  &c.  and  all  other 

persons,  on  pain  of  imprisonment  and  ransom.    And  by  the 

32  Hen.  VIIL  c.  9.  maintenance  is  subjected  to  a  forfeiture  of 

ten  pounds :  one  moiety  to  the  king,  and  the  other  moiety  to 

the  informer.  (JL)  (3) 


♦CHAPTER  THE  TWENTYSECOND.  [*  277] 

Of  Embracery,  and  dissuading  a  Tfltness  from  giving  Evi- 
dence. 

Embracery  is  another  sp^ies  of  maintenance,  and  consists  Embracery, 
in  such  practices  as  tend  to  affect  the  administration  of  justice  J^o^^y. 
by  improperly  working  upon  the  minds  of  jurors.     It  seems  e^inVju-**' 
clear  that  any  attempt  whatsoever  to  corrupt  or  influence,  or  ro". 
instruct  a  jury  in  the  cause  beforehand,  or  any  way  to  incline 
them  to  be  more  favourable  to  the  one  side  than  to  the  other 
by  money,  promises,  letters,  threats,  or  persuasions,  except 

/  For  the  coostrucUon  of  these  statutes,  see  1  tiawk.  P.  C.  c.  83  s.  40.  et  tequ, 

(3^  Purchasing  a  pretended  title,  and  prosecuting  a  suit  in  the  name  of 
anotner,  but  for  the  party^s  own  benefit,  is  not  an  offence  within  the  9th  sec<< 
don  of  the  act  to  prevent  and  punish  champerty  and  maintenance.  Ibid.  As 
to  what  will  make  the  sale  and  consideration  void  in  a  civil  action,  upon  the 
ground  of  maintenance,  see  Whitaker  v.  Cone,  2  Johns.  Ca.  68.  Woodward 
T.  Jones,  2  Johns.  Ca.  417.  Van  Dyk  v.  Van  Buren,  I  Johns.  Ca.  345.  John- 
son v.  Hudson,  3  Johns.  Rep.  375.  Tee le  v.  Fonda,  7  Johns.  Rep.  251. 
Teele  v.  Fonda,  4  Johns.  Rep.  304. 

MissAcmjSETTS. — ^The  purchase  of  a  dormant  title  to  lands  from  a  party  not 
seized,  by  a  stranger  out  of  possession,  when  made  willingly  to  disturb  the 
tenant  in  possession,  constitutes  the  offence  of  maintenance,  for  which  the 
parties  may  be  punished  by  indictment.  Woolcot  et  al.  v.  Knight  et  al.  6 
Mass.  Rep.  418.  Everenden  et  al.  v,  Beaumont  et  al.  7  Mass.  Rep.  76. 
Swett  et  al.  v.  Poor  et  al.  11  Mass.  Rep.  549. 

^  The  statute  of  32  H.  8.  c.  9.  against  buying  and  selling  pretended  titles,  is 
only  in  affirmance  of  the  common  law ;  and  there  is  no  offence  more  deserv 
lag  of  animadversion.  For  if  successfully  practised,  its  tendency  is  to  disturb 
the  quiet  of  neighbourhoods,  and  produce  distress  to  people,  who,  but  for 
such  intermeddlers,  would  be  lef\  in  the  quiet  enjoyment  of  their  possessions.'' 
Parker  Ch.  Just,  in  delivering  the  opinion  of  the  court  in  Swett  et  al.  v. 
Poor  et  al.  II  Ma98.  Rep.  554. 


1 
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only  bjr  the  stmgtb  of  the  e^idfiiceadl  tte  ammrti  tf 
comnri  in  oprn  court,  ftt  the  trini  of  the  cnBie»  k  a  popttai 
of  emhracery,  whrthrr  the  juron  on  whom  nrh  ntttiifl  it 
made  give  any  venlirt  or  not,  or  whether  flie  verdict  givMle 
true  or  falae.  (a)  And  it  hu  been  adjudged  that  the  hare  gi?* 
ing  of  money  to  another*  to  be  dintributed  aanmgjww,  ie  m 
offence  of  the  nature  of  embraceryt  whether  any  of  it  be  aAsw 
wanlH  actually  ho  distributed  or  not  It  is  also  dear  Ikat  M 
is  as  criminal  in  a  juror  as  in  any  other  perMHi  to  tmtimmm 
to  prevail  ^ith  his  com|Ninions  to  give  a  verdict  fiar  eae  iii» 
by  any  prac^tices  ^bats(M*\er,  except  only  bv  arnuneatB  bnm 
the  e\idence  which  may  have  been  produced,  and  ezliertBtMNH 
from  the  general  iibligutioiM  of  conscience  to  give  a  tne 
dic*t.  And  tliere  can  be  no  doubt  but  that  all  frandafest 
trivaiUTs  whatsoever  to  mTure  a  verdict  are  high  oBhaces  ef 
tliis  nature ;  as  wheir  persons  by  indirect  means  |»euire 
selves  or  others  to  be  sworn  on  a  iaU$  in  order  to  een 
side.(fr) 
[*  278]  «It  is  said  that  generally  the  giving  of  money  to  a  jaier 
after  tlie  venlirt«  ii  itiiout  any  precedent  contract  ia  rnfitinn 
to  it,  is  an  offence  savouring  of  the  nature  of 
this  does  not  apply  to  tlie  reasonable  recoup 
lowed  to  jurors  for  their  expenses  in  travelliB|^  (c) 
How  far  'The  law  will  not  suffer  a  mere  stranger  se  wmdk  M  to  la- 
jutufiabie.  bour  a  juror  to  appear,  and  act  according  to  Ida  eaaatieaoei 
but  it  seems  clear  that  a  person  who  may  justify  aayethar  act 
of  maintenance,  (d)  Qiay  safely  labour  a  juror  te 
give  a  verdict  acconlijig  to  his  conscience ;  but 
person  can  justify  intrnueddling  so  far.  And  ae 
ever  can  justify  the  labouring  a  juror  not  to  appeaiw  («) 
Punitb-  Offences  of  this  kind  subject  the  offender  to  be  *-^Mf*  aal 

^*  ^      punished  by  fine  and  imprisonment  in  the  same  maaMr  ae  all 
embracery.  ^^^^  kinds  of  Unlawful  maintenance  do  bv  the  CQBUMNilaw.(jO 
They  are  also  restrained  by  statute,  the  5  Edw«  DL  C.  lOL 
enacting  that  any  juror  taking  of  the  one  party  or  tta 


and  being  duly  attaintetl,  sliall  not  be  put  in  any  aMiBe%ja* 


ries,  or  inquests ;  and  shall  be  commanded  to  lll^iaei^ 
ther  ransomed  at  the  king^s  will :  and  the  34  Edw.  DL  C;  !• 
enacting  tliat  a  juror  attainted  of  such  offience  shall  be  imfri- 
soned  for  a  year.  A  subsequent  statute  38  Edw.  lUU  c»  lit 
enacts  that  if  any  jurors,  sworn  in  assizes  aid  other  iaipMBlib 
take  any  thing,  and  be  thereof  attainted,  every  each  Janr 
shall  pay  ten  times  as  much  as  he  hath  taken.  ^  And  ttataB 
the  embraceors  to  bring  or  procure  such  inquest  in  the 
try,  to  take  gain  or  profit,  shall  be  punished  in  tiM 
ner  and  form  as  the  jurors;  and  if  the  jura*  or 


m  1  Htwk.  P.  C.  c.  85.  8. 1.  5.     4  Blac.  c  1  Hawk.  P.  C.  c.  15.  ■•  3. 

Com.  140.  d  Antt^  968,  cl  <ira. 

6  1  Hawk.  P.  C.  c.  85.  i.  4.     The  Kins  r.  e  1  Hawk.  P.  C.  c  U.  f.  «. 

Op'ie  and  other*.  I  SaimH.  301.  /  14.  t.  7.    4  BL  Ooa*  t4t. 
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attainted  have  not  whereof  to  make  gree  in  Hie  manner  afore* 

said,  he  shall  have  the  imprisonment  of  one  year."  {g)    The 

statute  *3£  Hen.  VIIL  c.  9.  also  enacts  that  no  person  shall  [*  279] 

embrace  any  freeholders  or  jurors  upon  pain  of  forfeiting  \OLf 

half  to  the  king,  and  half  to  him  that  shall  sue  within  a  year. 

All  who  endeavour  to  stifle  the  truth,  and  prevent  the  due  Dissuading 
execution  of  justice,  are  highly  punisiiable ;  and  therefore  the  frJJil*  gj^ng 
dissuading  or  endeavouring  to  dissuade  a  witness  from  giving  evidence. 
evidence  against  a  person  indicted  is  an  offence  at  common 
law^  though  the  persuasion  should  not  succeed.  (A) 


♦CHAPTER  THE  TWENTY-THIRD. 

Of  Barratry 9  and  of  Suing  in  tJie  name  of  a'  Fictitious 

Plaintiff.  (1) 


[*  280] 


A  BARRATOR  is  defined  to  be  a  common  mover,  exciter,  or  Definition 
maintainor,  of  suits  or  quarrels  in  courts  of  i*ecord,  or  other  of  barratry. 
courts,  as  the  county  court,  and  the  like ;  or  in  the  country, 
by  taking  and  keeping  possession  of  lands  in  controversy,  by 
all  kinds  of  disturbance  of  the  peace,  or  by  spreading  false  ru- 
mours and  calumnies  whereby  discord  and  disquiet  may  grow 
among  neighbours,  (a)     But  one  act  of  this  description  will  What  per- 
not  make  any  one  a  barrator,  as  it  is  necessary  in  an  indict-  ^°"®  °}^y 
ment  for  this  offence  to  charge  the  defendant  with  being  acorn-  oflfenlce. 
man  barrator,  which  is  a  term  of  art  appropriated  by  law  to 


g  Upon  the  construction  of  these  statutes, 
and  respecting  the  action  of  decies  taiUnitif 
see  1  Hawk.  P.  C.  c.  85.  s,  11.  et  tequ  And 
see  also  32  Hen.  VIII.  c.  9.  which  enacts  that 
all  statutes  theretofore  made  concerning  main- 
tenance, champerty,  and  embracery,  or  any 
of  them,  then  standing  and  being  in  their  full 
strrofth  and  force,  shall  be  put  in  due  execu-  • 
tion. 

h  1  Hawk.  P.  C.  c.  51.  s.  15.  Rex  r.  Law- 
ley,  i  Str.  904.  See  as  to  mere  attempts  to 
commit  crimes,  ante^  p.  61,  62.  And  see  an 
iDdictment  for  dissuading  a  witness  from  giv- 


ing evidence  against  a  person  indicted,  2  Chit. 
Crim.  L.  235 :  and  an  indictment  for  a  con- 
spiracy to  prevent  a  witness  from  giving  evi- 
dence. Rex  r.  Steventon  and  others,  2  East. 
R.  362. 

a  Rex  r.  Urlyn,  2  Saund.  308,  note  (1).  1 
Hawk.  P.  C.  c.  81.  s.  1,  2.  Co.  Lit.  368.  8 
Rep.  36.  Barrator  is  said  to  be  a  forensic 
term  taken  from  the  Normans.  The  Islandic 
and  Scandinavian  baralla,  the  Anglo-Norman 
baret,  and  the  Italian  barattcu,  are  all  words 
signifying  a  quarrel  or  contention.  See  the 
notes  to  1  Bac.  Abr.  508,  Barratry  (A). 


(1)  Massachusetts. — The  books  are  not  perfectly  explicit,  whether  three 
acts  of  barratry  are  absolutely,  and  in  all  cases,  necessary  to  constitute  the 
peq[»etrator  of  them  a  common  barrator.  The  commencing  of  three  suits, 
where  one  may  serve  every  justifiable  purpose,  may  be  evidence  of  three 
acts  of  barratry,  if  particular  directions  were  given  to  the  attorney,  with  a  ma- 
licious design  to  harass  and  oppress  the  debtor.  But  if  there  is  no  evidence 
of  such  direction,  from  which  an  inference  may  be  drawn  of  an  intention  to 
oppress,  the  indictment  cannot  be  supported,  for  without  such  evidence  there 
is  no  barratry.    Commonwealth  v.  M'Cullocb,  15  Mass.  Rep.  227. 
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Trial  mty 
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jufticcs  of 
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runish- 


ment. 


this  crime,  (b)    It  has  been  holdest  Ast  a 
adjadnd  ft  bftirfttor  in  respect  of  ftny  uudiei  ef  tUw 
brought  by  him  in  his  own  right :  (c)  b«t  this  is 
esse  such  ftctions  be  merely  groundless  ftod  ¥Hi:stiftMj 
out  sny  manner  of  colour*  and  brought  only  wUh  a 
oppress  the  defendants,  (d) 

An  attorney  cannot  be  deemed  a  barrator  in 
his  maintaining  another  in  a  groundless  acthwy  to 
roencing  ^whereof  he  was  no  way  privy,  (c)    Aad  it 
to  have  been  holden  that  a  feme  covert  canmit  bo  *^*irlBi  as 
a  common  barrator :  (/ )  but  this  opinion  is 
questionable,  (g) 

In  an  indictment  for  this  offence  it  seems  to  bo 
to  allege  it  to  have  been  committed  at  any  certain  olaoO| 
cause  from  the  nature  of  the  crime,  consisting  in  vm  msfr 
tion  of  several  acts*  it  must  be  intended  to  have  happfiii  in 
several  places ;  wherefore  it  is  said  that  too  trial  o«|AI  to  be 
by  a  jury  from  the  body  of  the  county.  (A)  As  the  iailctiialt 
may  be  in  a  general  form,  stating  the  defendant  to  be  a  osm- 
mon  barrator,  without  shewing  any  particular  factor  it  is 
dearly  settled  that  the  prosecutor  must»  before  the  trial*  give 
the  defendant  a  note  of  the  particular  ocfs  of  barratrj'  vfich 
he  intends  to  prove  against  him ;  and  that  if  he  oadt  todo  as^ 
the  court  will  not  suffer  him  to  proceed  in  tlie  trial  of  Hw  ia- 
dictment  (i)  And  the  prosecutor  will  be  confined  to  Us  aoto 
of  particulars ;  and  will  not  be  at  liberty  to  give  ofMsaoe  of 
any  other  acts  of  barratry  than  those  which 
stoted.  (ft) 

It  has  been  adjudged  that  justices  of  peace,  us 
by  virtue  of  the  commission  of  the  peace,  authority  to 
and  hear  tliis  offence,  without  any  special  commiashNi  of  ^jer 
and  terminer.  (/) 

*Thc  punishment  for  this  offence  in  common  pcnMi  is 
by  fine  and  imprisonment,  and  binding  them  to  ttieir  gsoi 
behaviour;  and  in  persons  of  any  profession  relating  to  tta 
law,  a  further  punishment  by  being  disabled  to  practioB.  Jmt 
the  future,  (m)  And  it  ma^  be  obsenvd  that  by  la  Goob  L  & 
539.  s.  4.  if  any  person  convicted  of  common  barratrj 
practice  as  an  attorney,  solicitor,  or  agent,  in  any  salt 


b  8  Co.  36.  Rex  r.  Hardwickc,  1  Sid.  282. 
Reg.  V.  Hannoiif  6  Mod.  SIK 

e  Roll.  Abr.  355. 

d  1  Hawk.  P.  C.c.  81.1.3. 

e  1  Hawk.  P.  C.  c.  81.  *.  4. 

/  1  Bac.  Abr.  Baron  and  Feme  (C>)  in  tlic 
notet,  citing  Roll.  Rep.  39. 

r  I  Hawk.  P.  C.  c.  ftl.  ii.6. 

A  Parcel's  cRfc,  Cro.  Elix.  195.  1  Hnwk. 
P.  C.  c.  81,  f.  11.  1  Bac.  Abr.  509,  Barra- 
tnt  (B). 

t  Rex  r.  Grove,  5  Mud.  18.  J*Anion  r.  Stu- 


art, 1  T.  R.  per  Biiller,  J.    Ami  par  IIhiUi  J.' 
in  Rex  r.  Wyl.r  and  Amithar,  1  N.  R.  SB.      * 

k  (ioddard  r.  Smith,  6  Mod.  SSt. 

/  Barnes  r.  Conuantioe,  Yelr.  48.  Ci*. 
Jar.  '^i,  S.  C.  recogniied  in  Buiby  t.  WaM% 
2  Blar.  R.  1050.  Sec  Rex  r.  Ui^ya^  t 
Satinil.  308  note  (1).  In  Hawk.  P.  C  c  Sl« 
s.  8  there  it  a  Ciurrc  to  this  point,  aa  liftf  i^f 
been  ruled  differcutly  in  RoUe'ti  RaportlL 

m  34  Edw.  HI.  c.  1.  1  Hawk.  P.  G.  c  SI. 
1. 14.  1  Bac.  Abr.  509,  Barrmlry  (C)  4  BUc 
Com.  134. 


chaf.xxiii.]  (y  juin^iii  thtjtame  of  a  Jtctitious  jAainHff. 

artton  ill  Bngtanil,  the  judgp  «r  judges  of  Uic  court  where 
fiiirh  suit  or  actiun  sli^l  ha  tirouglit*  shall  upon  complaint  or 
Information  eniimnin  the  matter  in  a  summar;  way  in  open 
court ;  and  if  it  shall  a|>p<!ar  that  tlic  person  complHincd  of 
item  offfendrtl,  shall  cause  such  offender  to  bu  trauHiHtrted  for 
spvrn  years,  (n) 

In  this  place  may  he  mentioned  another  oITcncc  of  equal  of  luiei  in  ' 
malignity  and  audaciousness;  that  of  suing  anotlicr  in  the  ihomintor 
aame  of  a  fictitious  plaintilTj  either  one  not  in  being  at  all.  pi^^niiir.'" 
or  one  who  is  ignorant  of  the  suit     Thin  offence,  if  com- 
mitted in  any  of  the  king's  superior  courts,  is  left,  as  a  high 
contempt,  to  be  punished  at  their  discretion :  but  in  courti) 
of  a  lower  degree,  where  the  crimw  is  equally  pcniiciotts. 
but  the  authority  of  the  jndgc  is  not  equally  extensive,  it  is 
directed  by  the  statute  8  Ellz.  c,  £.8.  4.  to  be  punished  by 
six  months  imprisonment,  and  treble  damages  to  the  party 
injured.  (r>) 


•CHAPTER  THE  TWENTY-FODRTH. 

Of  Bigamtf. 

TuE  offence  of  having  a  plurality  of  wives  at  tlie  same 
(bne,  is  more  correctly  denominated  polygamy :  but  the  name 
bigamy  having  been  more  frequently  given  to  it  in  legal  pro* 
ceetlings,  it  may  perhaps  be  a  means  of  more  ready  reference 
to  treat  of  the  offence  under  the  latter  title,  (a)  Originally 
Uiia  offeace  was  tmisidcred  as  of  ecclesiastical  cognizance  nns 
ly ;  and  tliough  the  statiitu  4  Ed.  I.  stat  S.  <..  5.  treated  it  a- 
a  capital  crime,  [h)  it  appears  still  to  have  been  left  of  doubt* 


n  Tbli  BU  Wat  nrlred  tnd  mftdn  peipelutl 
b;  31  Qes.  n.  c.  3. 

•  4Blac.  Con.  ISJ. 

■  Blgkmy,  in  lu  proper  tignificslioa,  it  c*id 
to  naan  only  Iic)d|  twice  niarried,  mil  not 
iMiVlMg  ■  plur^ltjr  ei  wlvei  ai  once.  Aecotd- 
LiS  to  ttie  Mnouiau,  bigamy  contined  in 
aivnlna  two  virgins  luccstiivalri  *""  ^^*' 
lbs  diBlli  nf  Iha  other  ;  or  in  once  marrying  s 
•Maw.  4  Blac.  Com,  163.  noM  b.  And  He 
t  Bac  Abi.  Bts.  Biramy  in  tho  noui. 

b  Thli  lUlule  adopleil  and  explained  a 
(ftpon  at  Ih*  council  of  Lj/mt  in  1ST4,  in  ibe 
time  of  Pope  Gregory  X.  by  which  perionB 
piilty  of  bigamy  vera  tnmuirirnkgia  deritali 
miiati  tl  nc>n*m  ^i  ueiharit  atiitH.  But 
the  cognUasce  of  tbe  plea  of  bigamy  wa;  de- 
rOI.  I.  18 


B  Edw.  III.  i 


.  3.  «.  !.  W 
1  me  couri  i.niieiian,  nke  ihal  of  bai- 
And  by  I  Edw,  VI.  «,  IS.  «,  IB.  biga- 
decloied  lo  be  no  impediment  to  th> 
taken  la  be  ia 


»of  tb 


,   1G3.  o 


l.3.< 


--  -  -..,...  .  -.  <  Blac.  Com. 
(I3(A  Ei,)  Bui  Me  &  Eraot'aCol.  Stat.  34T, 
where  il  it  laiil  thai  ihe  enactiaeot  in  4  Ed.  I. 
c.  5.  did  not  relate  to  manlage  during  the  Ufa 
of  a  (bimer  faueband  or  wife,  ai  b«lng  a  aub- 
Etantire  fsloay,  but  to  the  excluding  from  tho 
privilege  of  clergy  perwni  conikied  of  aay 
other  felony,  irha  had  been  twico  married,  a; 
irho  bad  married  a  widow  oi  widowi 
bytbe  later _ilatute,  1  Edw.  TI.  c.  I 
wet  abrogated. 
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fill  temporal  rognizancc,  until  the  statate  1  Jac  L  c  1I«  da- 
dared  tliat  fuicli  offenre  should  be  felony.  (1) 
2(vui(ioi)       The  finit  sec^tion  of  IhiH  Htatute,  after  recitiBg  Hm 

jftc.  I. r.     chiefs  of  the  uBriue,  enartii,  "that  if  any  perron  or  pe 

niadeilir  ^Hhiii  hiM  Majrstv*H  doininionfl ot Englamd  and  Wmkt^  bdmg 

ny.  married,  (ir  ^^lli^h  hcn*after  shall  marr}'»  do  many  *aBy  pm^ 

[*  284]  S4)ii  (ir  iiersoiis,  tho  foniuT  husband  or  wife  being  alive; 

then  rvi*r>  such  oflenre  shall  be  felony,  and  the  peraoii 

liersoiis  s<\  ofrendiii};  shall  sufTcT  death,  aa  in  cafloa  of  felony; 

and  the  pai-t\   and  |iarties  so  offending  shall  receive  auch     ' 

the  like  piiKWdiiig.  trial,  and  execution,  in  such  conntgr 

such  |ierson  or  |icrsons  shall  be  apprehended,  as  if  tbe 

had  been  coniniitte<l  in  such  county  iihere  such  penmnorpm^ 

sons  shall  be  taken  or  apprehended.'* 

s.  2.  makes     By  the  sccond  section  it  is  provided,  *<tliat  thia  met,  Mr 


(1)  The  Htatute  provisions  in  most  of  the  United  Stated,  against  Ugnqr  ir 
polvgamy,  are  similar  to,  and  copied  from  the  statute  of  1  Jac.  1.  c.  II,  az- 
cepting  as  to  the  punishment.  Tho  several  ciceptions  in  this  itatnte  are 
also  nearly  tbe  same  in  the  American  statutes,  but  the  punbhment  of  die  ot 
fence,  is  different  in  many  of  the  stiitc;*. 

New  York. — The  statute  o(  bigamy  doej*  not  render  a  lecond  maniafB 
legal,  notwithstanding  the  former  husband  or  wife  may  have  been  ahaentfife 
years  and  never  heard  of.  It  merely  purges  the  felony.  Fenton  «•  Reed,  4 
Johns.  Reports,  42.  Hi^amv  is  declared  to  be  a  felony  by  the  itatote  of  New 
York.     Laws  of  N.  York,  Vol.  1.  p.  124-3. 

Except  in  prosecutions  for  lugamy,  and  inactions  for  criminal  coavenatieo^ 
a  marriage  mny  be  proved  from  cnhabitation,  reputation,  acknowle^pMntoC 
parties,  reception  in  tbe  tumily,  and  other  circumstances. — Ibid. 

No  formal  solemniziition  of  marriage  is  requisite  ;  and  a  cootract  of  maiv 
riage  made  per  verba  de  pnnenti^  amounts  to  an  actual  marriage,  and  ii  ar 
valid  as  if  made  \\\  facie  ecclesia. — Ibid. 

PcNNSYLTAKiA. — Marriage  is  a  civil  contract  that  may  be  completed  hyaaj 
words  in  the  present  teuse  without  regard  to  form.  Hantry  v.  Seorly,  6  San. 
405. 

Where  the  husband  is  in  full  11  fe^  though  he  has  been  absent  eight  or  nine 
years,  a  second  marriage  is  ipso  facto^  null  and  void.  Kenby  «.  KenbjyS 
Yeates,  207. 

Massachusetts. — The  statute  of  178(s  tor  the  solemnization  of  marrfaMi 
would  be  substantially  conformed  to,  if  the  parties  were  to  make  a  nratou 
engagement  to  take  each  other  for  hutiband  and  wife,  in  the  pretence  ef  a 
minister  or  justice,  with  his  assent,  he  undertaking  on  that  occasion  to  act  in 
his  official  character.  The  Inhabitants  of  Miltbrd  v.  the  Inhabitants  of  Woi^ 
cester,  7  Mass.  Rep.  48.  But  if  the  justice  or  minister  refuse  to  assent  tO| 
or  solemnize  tbe  marriage,  it  is  not  a  lawful  marriage  within  the  statute^ 
Ibid. 

As  to  tbe  lex  loci^  by  which  contracts  are  to  be  governed,  see  the  caoe  ef 
Barber  v.  Root,  10  Mass.  Kep.  2G0. 

As  to  what  marriages  are  valid,  and  what  are  not.  And  by  what  OTldence 
a  marriage  may  be  proved,  see  the  cases  of  the  Inhabitants  of  Milibrd  a.  the 
Inhabitants  of  Worcester,  7  Mass.  Rep  48.  The  Inhabitants  of  Medway  v. 
the  Inhabitants  of  Natick,  7  Mass.  Rep.  88.  And  the  Inhabitants  of  Bfiddle- 
borough  V.  the  inhabitants  of  Rochester,  12  Mass.  Rep.  369- 
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any  thing  therein  contained,  shall  extend  to  any  person  or  an  excep- 
persons  whose  hushand  or  wife  shall  be  continually  remaining  {j°"hu^*'* 
beyond  the  seas  by  the  space  of  seven  years  together;  or  band  or 
whose  husband  or  wife  thall  absent  him  or  herself,  the  one  ^^>^*  «**»" 
from  the  other,  by  the  space  of  seven  years  together,  in  any  for*Mv<m 
parts  within  his  Majesty's  dominions,  the  one  of  them  not  years. 
knowing  the  other  to  be  living  within  that  time«" 

And  the  third  section  provides,  **  that  this  act,  nor  any  J^«  3.  ex- 
thing  herein  contained,  shall  extend  to  any  person  or  persons  tbrstatuuj 
that'are  or  shall  be  at  the  time  of  such  marriage  divorced  by  persons  di- 
any  sentence  in  the  ecclesiastical  court ;  or  to  any  person  or  forced, 
persons  where  the  former  marriage  shall  be  by  sentence  in  fonmermMw 
the  ecclesiastical  court  declared  to  be  void  and  of  no  effect;  riage  hat 
nor  to  any  person  or  persons  for  or  by  reason  of  any  former  **ia*rcd  *oid 
marriage  had  or  made  within  age  of  consent**  (c)  and^those  ' 

In  the  construction  of  this  statute  it  has  been  holdcn,  that  married 
if  a  woman  marries  a  husband  in  Ireland,  and  afterwards,  of  ctllienu 
such  husband  still  living,  marries  another  husband  in  Eng-  construe-' 
land,  it  is  within  the  act.     But  that  if  she  marries  a  Imsband  tion  of  the 
in  England,  and  afterwards,  such  husband  still  living,  mar-  «^a*"*«- 
ries  ^another  husband  in  Ireland,  it  Is  not  w^itliin  the  act :  on 
the  ground  that  the  second  marriage,  which  alone  constitutes 
the  offence,  is  a  fact  done  within  another  jurisdiction ;  and 
though  inquirable  here  for  some  pui-poses,  like  all  transitory 
acts,  is  not  cognizable  as  a  crime  by  the  rule  of  the  common 
law.  (d)    In  another  case  it  was  ruled,  that  if  A.  takes  B.  to 
husband  in  Holland,  and  then,  in  Holland,  takes  C.  to  husband 
living  B.  and  then  B.  dies,  and  then  A.  living  C.  marries  D. 
this  is  not  marrying  a  second  husband  the  former  being  alive; 
the  marriage  to  C.  living  B.  being  simply  void.     But  if  B. 
had  been  living,  it  would  have  been  felony  to  have  married  D. 
in  England,  (e) 

The  provisoes  in  the  second  and  third  sections  of  the  sta-  Construc- 
tutc  contain  exceptions  in  respect  of  five  cases  in  which  a  se-  ex"epUons 
cond  marriage  is  no  felony  within  the  statute.    The^rs^  ex-  in  the  st» 
cepiion  is  that  the  statute  shall  not  extend  **to  any  person  or  ^^}^' 
persons  whose  husband  or  wife  shall  be  continually  remaining  ^*"*  •*' 
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e  There  is  a  fourth  section,  providing  that 
attainder  shall  not  make  corruption  of  blood, 
loss  of  dower,  or  disinherison  of  heirs. 

d  1  Hale  692,  693.  1  East.  P.  C.  c.  12.  s. 
S.  p.  465.  Hawkins  (B.  I.  c.  44.  s.  7.)  doubts 
as  to  the  last  point,  and  refers  to  the  words  in 
the  latter  part  of  section  1.  of  the  statute 
*'  that  the  parties  so  offending  shall  receive 
8uch  or  the  like  proceeding,  &c.  in  such  coun- 
ty where  such  person  or  persons  shall  be  ap- 
prehended, as  if  the  ojfenet  had  been,  commit- 
ted in  such  county  where  such  person  or  per- 
sons shall  be  taJLen  or  apprehended.''  But 
upon  this  Mr.  East  says,  <<  I  cannot  think 
that  this  provision,  which  is  to  be  found  in 
Other  statutes,  (vide  the  Black  Art,  apd  10 


and  11  W.  III.  c.  25.  for  trial  in  any  county 
here  of  murder,  Slc»  committed  in  Newfound- 
land) is  sufficient  to  take  this  case  out  of  the 
general  rule.  The  question  must  stiU  be, 
whether,  without  a  positive  enactment  for 
that  purpose,  any  act  be  cognizable  as  an  of- 
fence against  the  law  of  England,  which  was 
committed  out  of  the  jurisdiction  of  that  law. 
Besides  that  the  very  words  of  the  enacting 
clause  in  grammatical  construction  confine 
the  operation  of  it  to  persons  who  being  mar- 
ried, shall,  within  England  and  fValu,  mar- 
ry any  other."  The  same  doubt,  however, 
appears  in  Kel.  80. 
e  Lady  Madison's  case,  1  Hale  693. 
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Of  Bigamy^-^ExetfUmu  m  tkt  Milplcw 


Third  ei- 
ccption— 
DWorcr. 


<  eption       beyond  the  ueas  by  die  spare  of  wenm  *jMn 

whcrt  hut-  ^^1^1^  u^  construGtion  bu  been  that  it  will  mImIIj  <MA 

wife  shall    the  paHy  in  England  have  notice  that  the  other  ia  iMm^  (/) 

he  bcyoud    The  ucand  excepiiom  w  that  it  shall  not  extend  to 

l^^nyeV^/.  ''  ^  ^"^  husband  or  wife  shall  absent  him  or ' 

Second  cs-  ^^^  ^^  Other,  by  the  space  of  seven  years  togsttert  fa  anf 

cepctoD       parts  witliin  bis  Miyesty^s  dominions,  the  OM  of  tkss  Ml 

r^  ^'"'^  knowing  tlie  other  to  be  living  within  that  tioMi*'    BsM  tf 

wife  •h?!!    the  express  words  of  the  clansc,  the  narty  maffyfam^  Mam 

he  ahwni    must  hsve  no  knowledge  ot  the  former  hnsband  or  wflb  mtm 

'"IfanVna    ^"^  ^*    ^"^  ^^  obligation  of  a  parly  to  use  reaMNuUe  dDh 

Mt  Inown  gence  to  inform  himself  of  tlie  fact,  and  tiie  qoeotioB  whslkr 

to  he  livins.  if  he  neglect  or  refuse  to  avail  himself  of  palpable  maana  sf 

HC(|uiring  such  information,  he  will  stand  excusedy  are  paials 

which  do  not  ap|iear  to  be  settled,  {g)    With  report  to  Hm 

words  in  thisseconddause  ^'withinhisMiyesty'a  ^ 

Lord  Hale  says  that  they  must,  infopoorem  viim,  he  i 

to  mean  witliin  England^  Walu^  or  Scottand,  ia  order  to 

both  clauses  consistent  (A)    The  thiri  emption  profMas  ttsA 

the  act  shall  not  extend  *^  to  any  person  or  peraona  that  ai% 

or  shall  be  at  the  time  of  such  marriage,  divorced  hj  nay  asn* 

tence  in  the  ecclesiastical  court  ;*'  upon  which  it  haabesB  haH|| 

in  respect  of  the  generality  of  the  words,  that  tte  cfamaa  af« 

plies  as  well  to  a  divorce  a  mensa  et  thoro,  aa  to  a  diveiva  I 

vinculo  matrimonii :  and,  though  in  one  caae  msaA  daehto^  (i) 

the  point  appears  to  be  so  settled,  {k)    And  if  tten  ha  n  u* 

[*  287]  vorce  a  vinculo  ^matrimonii  and  an  afqieal  by  one 

ties,  though  tliis  suspends  the  sentence,  and  may  vaaMf 

]ieal  it,  yet  a  marriage  pending  that  appeal  wiU  he  aiiea  hy 

this  exceptioib  (/)    In  a  late  case  the  question 

a  divorce  by  the  commissary  or  consistorial  court  of 

would  operate  so  as  to  excuse  a  person  who,  having  ~ 

ried  in  England,  had  been  divorced  by  that  ooiiilp 

then  married  again  in  England,  from  the  penalties  dTbiaHS^. 

On  the  part  of  the  prosecution,  it  was  jproved  that  tte  |nMMr 

was  an  Englishman,  that  the  first  and  second  manriam  wa 

solemnized  at  Liverpool,  and  that  the  first  wife  waa  tt¥ii|g  aft 

the  time  of  the  second  maiTiage :  the  ^isoner's  defenoe 

/  1  Hale  693.  3  Intt.  88.  4  Blar.  Com. 
164.  Thi^  18  remarked  upon  as  an  exuaordi* 
nary  provision  in  1  East.  V,  C.  c.  12.  s.  3.  p. 
466. 

^'Set  1  East.  P.  C.  c.  12.  s.  4.  p.  467. 
where  Mr.  East  says  that  they  are  questions 
which  he  does  not  find  any  where  touched  up- 
on ;  hut  which  seem  worthy  of  nature  consi- 
deration. 

h  1  Hale  693.  where  he  says  also  "  how- 
ever the  isle  of  Wight  is  not  beyond  the  sea 
within  the  first  clausr,  because  infra  evrjnis 
tomitahu  Southampton :  so  for  •^n//y,  Lun* 
ify,    QiMsre  of  Guernsey,  and  Jersey. 

t  Porter^s  case.  Cro.  Car.  461.  where  the 


divorce  was  tmum  MniHm. 

ftlUale6S4.  3Insu89.  IHs«k.l^C 
c.  43.  s.  5.  4  nine.  Com.  164.  MUdktm^ 
rase,  Old  Bailey,  14  Car.  U.  K«U  t9.  Alii 
see  1  East.  P.  C.  c  It.  t.  5.  fi.  4S?.  wbHi  h 
is  said  that  this  constrvcticw  pcwidlai  Ihomfl 
it  must  be  admitted  to  be  enUrriy  beiMe  Iki 
reason  and  Justke  of  the  ezcepdoa ;  iMtiMta 
the  very  miichief  inteaded  to  be  pnwMil 
again»t  bj  the  itatote* 

/  3  Inst.  BS.  1  Hale  694,  dting  Co.  P.  C 
cap.  27.  p.  tS.  end  stating  further  tbai  if  iki 
sentence  of  divorce  be  repealedi  «  nanliS* 
afterwards  it  not  aided  by  the  eacepliBii 
though  there  was  once  a  divorce. 


jBHiJP.  XSJW.]    Bigamti.F^Exe^tumi  in  tke  Statute.  287 

that  before  the  time  of  his  second  marriage  a  divorce  had  been 
sued  for  and  obtained  in  Scotland  by  his  first  wife  on  the 
ground  of  adultery*    The  point  was  resei'ved  for  the  conside- 
ration of  the  judges,  who  decided  that  tlie  divorce  in  question 
did  not  protect  the  prisoner ;  and  they  were  unanimously  of 
opinion^  that  a  marriage  solemnized  ui  England  was  in^so- 
luble  by  any  thing  except  an  act  of  the  legislature,  (m)    The  fjJJIiin— *' 
fourth  exception  is  that  the  act  shall  not  extend  *^  to  any  per-  Sentence  in 
son  or  persons  where  the  former  marriage  ^shall  be,  by  sen-  [*  288] 
tence  in  the  ecclesiastical  court,  declared  to  be  void  and  of  no  the  ecciesi- 
effect"    But  it  was  resolved  by  all  the  judges  that  a  sentence  "Jjj^j*^ 
of  the  spiritual  court  against  a  marriage  in  a  suit  of  jactitation 
pf  maniage,  is  not  conclusive  evidence,  so  as  to  stop  the  coun- 
sel for  the  crown  from  proving  the  marriage ;  the  sentence 
having  decided  on  the  invalidity  of  the  marriag|e  only  collate- 
rally and  not  directly.    And  further,  admitting  such  sentence 
to  be  conclusive,  yet  that  the  counsel  for  the  ci*own  may  avoid 
the  effect  of  such  sentence,  by  proving  it  to  have  been  obtain- 
ed by  fraud  or  collusion,  (n)  Thejifth  exception  provides  that  Fifih  ex-^ 
the  act  shall  not  extend  ^*  to  any  jierson  or  persons  for  or  by  cepUon 
reason  of  any  former  marriage  had  or  made  within  the  age  of  „,«*  mar-" 
consent."  This  age  of  consent  is  fourteen  years  in  a  man,  and  ria^e  was 
twelve  years  in  a  woman ;  (o)  and  the  construction  upon  the  *»*^  within 
clause  has  been,  that  if  either  of  the  parties  were  within  such  consem.  ^ 
age  at  the  time  of  the  first  marriage,  not  only  the  one  within 
the  age,  but  the  other  also  who  was  above  it,  is  entitled  to  the 
benefit  of  the  exception,  (jp)    But  in  a  case  of  this  kind,  it 
seems  that  if  the  parties  uterwards,  when  at  the  age  of  con- 
sent, agree  to  the  marriage,  as  such  agreement  would  com- 
plete the  contract,  and  would  indeed  be  the  real  marriage,  a 
second  marriage  would  be  within  the  reason  and  penalties  of 
the  act  {q) 

^It  may  be  observed  that  if  a  person  marrying  again  come  [*  289] 


m  LoUy'i  case,  cor.  Wood,  B.  Lanea^Ur 
Sum.  Am.  181S.  The  jury,  under  his  Lord- 
6hip*8  direction,  found  the  prisoner  guilty ;  but 
the  question  was  reaervod  for  the  opinion  of 
the  twelve  iudces,  and  was  argued  before 
them  in  the  Michaelmas  term  following.  Their 
opinion  hat  not  been  formally  declared  ;  but  it 
it  reforred  to  by  the  Lord  Chancellor,  and  al- 
so by  Mr*  Brou^am,  in  Tovey  o,  Lindsay,  1 
Dew's  Rep.  117.  In  5  Evans's  Col.  Stat.  34a, 
note  (4),  it  is  said  that  Thompson,  B.,  stated 
the  opinion  of  Judges  to  be — 1.  That  a  mar- 
risife  lawfully  contracted  in  England  cannot 
bo  dissolved  in  a  different  country,  by  any  au- 
thority whatever ;  and~2.  That  the  proviso 
relates  only  to  the  sentences  of  courts  in  Eng- 
land. The  prisoner  was  sentenced  at  the 
iMUnetui^r  Spr.  Ass.  1813  to  be  transported 
fbt  seven  years ;  and  be  was  sent  on  board 
the  Portland  huU  at  Langtone  harbour,  where 
ka  continued  some  tfane ;  but  it  is  understood 
h%  ftceived  a  pardon  before  any  considerahlf 


portion  of  his  sentence  was  expired.  Upon  the 
important  subject  of  the  dissolution  of  mar- 
riages, celebrated  under  the  English  law,  by 
the  consistorial  court  of  Scotland,  see  a  pub- 
lication of  Reports  of  some  recent  Decisions 
of  that  Court,  by  James  Ferguson,  Esq.  Ad- 
vocate, one  of  the  judges. 

n  Duchess  of  Kingston's  case,  Dom,  Proc. 
16  Geo.  III.  11  St.  Tri.  2S2.  1  Leach  146.  1 
Hawk.  P.  C.  c.  42.  s.  11. 

o  1  Blac.  Com.  436. 

p  3  Inst.  89.  1  Hale  694.  1  Hawk.  P.  C. 
c.  42.  s.  6.  The  reason  given  is  that  the  pow- 
er of  disagreeing  to  such  marriage  is  equal  on 
both  sides.  But  in  a  civil  light  a  promise  of 
marriage  by  an  adult  to  one  under  age  will 
subject  the  adult  to  an  action  for  a  breach  of 
such  promise.  Holt  r.  Ward,  Tr.  5  Geo.  U. 
cited  1  East.  P.  C.  c.  12.  s.  6.  p.  468. 

9  4  Blac.  Com.  164.  1  Eai^t.  P.  C.  c.  12. 
s.  6.  p.  468. 


9B9  Of  Bjf  y.    Writ  JUbrrJajn.        '[m«k 

wlthfai  aaj  of  tbe  three  Int  of  ttcie  r\j-r|»ttorH,  tbongh  tlK~ 
second  nutfriRge  i«  sot  fehmjr,  jet,  m  brroir  the  Rtatatr-.  it  b 
null  and  void,  and  the  partki  will  he  -vuliji-rt  in  ih«^  crnsiins 
and  iwnuhtiirnt  of  tbr  erckaiaatlcal  courts,  (r) 
Froecrd-  It  U  directed  by  tbr  statnte  thai  partln  iiBrndinf;  anliut 
tepopoa  it  Uflhall  rrreivcBuch  and  the  like  pnconlinf;.  trial,  and  fw- 
"**"**'  cntmn,  in  such  rounty  where  svch  perton  ur  |i)?r^iit«  Mhall  ht 
^iprehended,  an  If  the  oRVnce  hid  brrn  rommittrtl  In  mdr 
rounty  where  such  pnm>n  or  peraoM  ftli.-ill  Ik-  tnkrn  f>r  upprr- 
hended."  This  rlaiue  has  been  hcM  tn  inrati  the  plarc  vberr 
the  party  is  imprifloned ;  (j)  and  as  it  a)>i>fiirs  from  thr  nirnn) 
itarirtbat  he  in  brought  to  tbebarintlirTiiMiHly  iiFthr  «hrfiC 
it  is  doubted  whether  it  in  nemsary  to  nvrr  in  ihr  indirtmnit 
that  the  par^  wan  apprchendt^  in  thecnunly  whrrr  the  vmur 
is  laid.  (I)  But  the  provision  of  the  atatnte  b  mly  riiiiiul«< 
tive,aiid  the  partynaybeindirtedwherethesecond  rauTJafiF 
[*  290]  wa^  *though  he  be  netfr  apprehended,  and  so  nay  br  nut- 
lawed ;  fitr  in  general  where  a  statute  nraling  a  nrw  Many 
directs  that  the  offender  may  be  tried  in  the  rnuntir  in  whtrli 
be  is  ap^hended,  but  contuns  no  negnlitt-  nnnlfi,  hr  nuv  be 
tried  in  that  county  in  which  the  ollbiii-«  won  Dunmittrd.  (m) 
Of  tlwiri-  A  first  marriage  dtfaeto,  nabsistlng  in  farl  at  the  time  sT 
d"<*|T**  the  second  marriage,  u  sufHrient  to  hrin^  a  case  witldn  thr 
J^,^  "'  act,  though  such  first  marriage  be  VMilulilr  by  rraiMui  of  nun 
sanguinity,  afBni^,  or  the  lilio ;  for  It  U  n  marriage  in  jw^ 
ment  of  law  until  it  is  avoided,  (w)  Hut  it  hat  be«i  ruled 
that  though  a, lawful  ranoDical  marriage  imtA  not  br  prand. 
yet  a  marriage  in  fact  (whether  regular  tir  ttot)  mut  he 
shewn ;  {jc)  which  it  seems  must  be  uniNrsinnil  when'  thcie  Is 
prim&  facie  evidence  of  alawfulmarriiiz'  .'n)  In  a  rasewbtrs 
tlte  first  marriage,  which  was  with  all  ruiin  ralholk  wnmsB, 
was  by  a  Romisti  priest  in  England,  n<<;  .u  i  unling  tii  tbr  ri< 
tual  of  the  church  of  England,  and  the  1 1  i-<'iii>>iiv  mu  prrrornt- 
ed  in  Latin,  which  the  witnesses  dii)  not  imiliTntiuii),  and 
could  not  therefore  swear  that  the  cenii>iiri.\  uT  niamagr  ac- 

t  4  BlM.  Cosi.  IS4  nM*  (3). 

t  Loid  Ditbr'a  cue,  Hull.  131. 

t  BtuUc  Crim.  PI.  411  nola  (ft)  3  Chil. 
Crin.  L.  H9.  Mitel.  But  In  1  Kan.  P.  C.  t. 
U.  ■.  t.  p.  489.  it  la  mid  Ihat  whira  tbi  iria] 
ii  ta  dw  couDij  whin  the  party  wu  appra- 
bradsd  iban  i*  an  aTanncnt  in  tfu  indictnwpt 
oflhaifaEl.  AndinBCBB  ai  ihcOlilBai- 
h7,  in  IT9(,  ttw  couit  ii  (tatrd  la  hate  held, 
(npoD  ID  objection  laken  by  ihe  pniunFT'i 
counaat,)  Ihai  ■>  Ihe  learmiU  for  lAe  priMn- 
eHl  ippraheniioii  bad  noi  breo  produHd,  aod 

«■!  appiehanded  In  Ihe 

tbaj  had  no  jsriidictlon 

ca»,SUachSn.    Its        . 

'nllMtabliiludlbal  wbeia  the  juTlHtictionof     Btac.  R.  631. 

•b*  canrl  depend!  upoD  particular  ciieuniMaQ-         jr  Bix  ~  "' 

«»>  culaatve  of  Ihe  offenrc  it**lf.  ii  it  (Ve- 


that  Ihe   pciaoDcr 

tt  1  Hale  S»4. 

intj  of  Middleeei, 

K  SIdiUU. 

117  bim.  ronylb'i 

I  Bf  DaaiMM  J 

M,  howeier,  to  be 

(erred  to  by  tht  < 

QSAV.  xziT.]    Marriage  Jid,  26  Geo.  IL  c.  tOi.  290 

cording  to  the  church  of  Rome  was  read ;  it  was  directed  that 
the  defendant  should  he  acquitted.  {%)  Willes,  C.  J*  who  tried 
him  seemed  to  he  of  opinion  that  a  marriage  by  a  priest  of  the 
church  of  Rome  was  a  good  marriage^  (a)  if  the  ceremony  ac- 
cording to  that  church  could  be  proved,  namely^  the  words  of 
the  contracting  part  of  it. 

The  general  provision  of  the  marriage  acU   26  Greo.  II.  Marriage 
*c.  33.  requires  all  marriages  to  be  by  banns  or  licence ;  and  n.^c.^. 
by  the  eighth  section  it  is  declared  that  all  mamages  solemn-  r#  2911 
ized  in  any  other  place  than  a  church  or  public  chapel  (unless  "^ 

by  special  licence)  or  that  shall  be  solemnized  without  publi- 
cation of  banns  or  licence  first  had  and  obtained,  shall  be 
null  and  void  to  all  intents  and  purposes  whatsoever.  But 
the  act  does  not  extend  to  Scotland,  nor  to  marriages  amongst 
Quakers  or  Jews  where  both  parties  are  Quakers  or  Jews ; 
nor  to  marriages  solemnized  beyond  the  seas,  {b) 

The  first  section  of  that  act  provides  that  all  banns  of  ma-  s.  i.  As  to 
trimony  shall  be  published  in  the  paiish  church,  or  in  some  J.^"£^*'of 
pubUc  chapel,  in  which  banns  of  matrimony  have  been  usually  banns. 
published,  of  or  belonging  to  such  parish  or  chapelry  wherein 
the  persons  to  be  married  shall  dwell  upon  three  Sundays 
preceding  the  solemnization  of  marriage ;  and  if  the  persons 
to  be  married  dwell  in  different  parishes  the  banns  are  to  be 
published  in  the  church  or  chapel  of  the  parish  or  chapelry 
in  which  each  shall  dwell ;  and  wliere  both  or  either  dwell 
in  an  extra-parochial  place  (having  no  church  or  chapel 
wherein  banns  have  been  usually  published),  then  the  banns 
are  to  be  published  in  the  parish  church  or  chapel  adjoining  ; 
and  also  that  in  all  cases  where  banns  shall  have  been  pub- 
lished the  marriage  shall  be  solemnized  in  one  of  the  parish 
churches  or  chapels  where  such  banns  have  been  published^ 
and  in  no  otiier  place  whatsoever. 

The  eleventh  section  of  tlic  act  provides  that  all  marriages  s.  ii.   As 
solemnized  by  licence,  where  either  of  the  parties,  not  being  agg^^y ^j, 
a  widower  or  widow,  shall  be  under  the  age  of  twenty -one  cence,  and 
years,  which  shall  be  had  without  the  consent  of  the  father  con»nt  of 
of  such  of  the  parties  so  under  age  (if  then  living)  first  had  guardians' 
and  obtained ;  or  if  dead,  of  tiic  guardian  or  guardians  of 
the  person  of  the  party  so  under  age,  lawfully  appointed,  or 
one  of  them ;  and  in  case  there  shall  be  no  such  ^guardian  ^  292] 
or  guardians,  then  of  the  mother ;  (if  living  and  unmarried) 
or  u  there  shall  be  no  mother  living  and  unmarried,  then  of 
a  guardian  or  guardians  of  the  person  appointed  by  the  court 
of  Chancery ;  shall  be  absolutely  null  and  void  to  all  intents 
and  purposes  whatsoever.    By  the  twelfth  section,  in  case  s.  12.   of 

M  Lyon^s  case,  Old   Bailey,  1738.    1  East,  qusrc,  and  says  that  it  must  at  least  be  ud- 

P.  C,  c.  12,  s.  10.  p.  469.  citing  Serjeant  Fors-  derstoofl  of  the  marringo  of  persons  of  that 

ter's  MS,  coinuiunion. 

a  Tothit  Mr.  East  (irf.  t6«f.)  subjoins  a  6  S.  1«. 


^92  ComtnKtiMn  of  ike  Marriagt  JkU      [bom  ix. 

petitioning  siich  gMrdlaiis  or  motlwr  shali  be  wm  eomp§$  mtnHs^  or  1r 
the  chancel-  partB  beyond  the  seas»  or  shall  refuse  or  witiihold  ^Mr  cei- 
wheJf  the  ■•■^  ^^  person  desirovs  of  marrying  may  apply  by  petiliapi 
guardians  to  the  lonl  chancoUor,  lord  keepw,  or  lords  commissioMiB 
or  mother  ^  ^be  great  seaU  who  may  proceed  npon  soch  petition  in  a 
^ation°to  summary  way,  and  in  case  ttte  marriage  proposed  shaD  ap- 
coaMm  or  pear  to  be  proper  they  are  judicially  to  declare  it  to  be  so  by 
^^^^  %  9B  order  of  court,  and  such  order  is  to  be  deemed  to  be  as 
eflhctoal  as  if  the  guardians  or  mother  had  consented  to  satsk 
a.  4.  Li-  marriage.  By  the  fourth  section  oi  the  act  no  licence  Is  to 
^  b«r^  ^^  ^  granted  to  solemnize  any  marriage  in  any  other  chnrdi 
edtoTO-°^*  mr  chapel  than  those  belonging  to  the  parish  w  chapehry 
lemnise  Within  which  the  usual  place  of  abode  of  one  ef  tiie  persons 
r^thcT^"^  to  be  married  shall  have  been  for  the  space  of  four  weeks  kn« 
church  or  mediately  before  Hie  granting  of  such  Ucence ;  or  where  both 
chapel  <>(  or  either  of  the  par&a  dwell  in  an  extra-parochial  places 
oiD^  i^ra  baling  no  church  or  chapel  wherein  banns  have  been  usual- 
one  of  the  ly  published,  then  in  the  parish  church  or  chapel  bdongingts 
IJ^I^^^    amne  parish  or  chapelry  adjoining  to  such  extra-paroehial 

rendedTfor    pl^Ce.  (c) 

four  weeks  WiA  rospoct,  howeTor,  to  this  last  provision,  and  also  to 
before.  ^j^^  contained  in  the  first  section,  concerning  the  banns  be- 
8:10.  Proof  ing  published  in  the  place  where  the  parties  dwell ;  the  tenfli 
UesdweU-'  Section  of  the  act  provides,  that  after  the  solemnization  of  a 
ing  in  the  OMuniage  by  banns  it  shall  not  be  necessary  to  give  any  prorf 
J^^^"^^^  of  tiie  actual  dwelling  of  the  parties  in  the  {daces  where  the 
marria^r  banns  woTo  published ;  and  fliat  where  the  marriage  is  ky 
,  shau  have  Uoence  it  shall  not  be  necessary  to  prove  that  the  usual  plaee 
[^  293]  of  abode  of  one  of  the  parties  for  the  space  of  *four  wedu 
been  so-  ^ng  In  fj^^  parish  or  chapelry  where  the  marriage  was  so- 
not  neces-  l^mnized.  And  it  enacts  also,  that  evidence  shall  not  be  re- 
sary  to  the  ceived  in  either  of  these  cases  to  prove  the  contrary  in  any 
▼^ity  of  giii^  touching  tiie  validity  of  such  marriage. 
riage.™  ^'  The  marriage  act  does  not  specify  what  shall  be  necessary 
A  marriage  ^  ^  observed  in  tiie  publication  of  banns ;  or  that  the  banns 
u  good  by  shall  be  published  in  the  true  names  of  the  parties ;  but  it 
banns  or  mogt  be  understood  as  the  clear  intention  of  the  legislature 
when  the  that  the  banns  shall  be  published  in  the  true  names,  because 
party  is  it  requires  tiiat  notice  in  writing  ^all  be  delivered  to  the 
l^nmned  ^^'^^  ^^  ^®  ^1^^  Christian  and  surnames  of  ihe  parlkiB 
n%me»  if  he  seven  days  before  the  publication ;  and  unless  such  notice  be 
be  known  given,  he  is  not  obliged  to  publish  the  banns.  But  a  pubB- 
whera  ^be^is  ^^^tiou  in  the  name  which  the  party  has  assumed,  and  by 
married  by  whlch  he  is  known  in  the  parish,  appears  to  be  sufllcient; 
*^^  ***  and  would,  indeed,  be  the  proper  publication  where  the  parij 
name.  ^^  ^^^  known  by  his  real  name.  Thus,  where  a  person  whose 
baptismal  and  surname  was  Abraham  Langlcy,  was  mar- 

e  But  by  s.  6.  the  archbishop  of  Canterbu-     any  coDvenient  time  or  place  is  reserved. 
ry*s  right  to  grant  special  licences  to  marry  at 


oiup.  utiv.]     CoBSlruclian  of  the  Marriage  ^ct,  ^£4H 

lictl  b;  baiiiiH  by  the  name  of  ticut^o  Smithy  biiving  born  ■ 

known  in  iUe  parbb  wbcre  he  resided  uid  was  mai'rieil  by  H 

Uiat  namn  only  from  hiH  flrst  romirig  intii  tlie  parish  til)  Ms  H 

marriage,  nhicli  wa»  about  three  years,  the  couK  of  King's  S 

Bench  held,  that  the  marriage  was  valid.  (J)     And   in  the  ■ 

sonic  court  it  was  subsoc|UGntly  held,  tbat  ii  marnago  by  li-  H 

cenco,  not  in  the  party's  real  name,  but  in  tlie  name  which  he  H 

bad  assumed,  because  he  had  deserted,  he  being  known  by  ■ 

that  name  only  in  the  place  where  Un  lodged  and  wax  mai'ii-  H 

ed,  and  where  he  hud  resided  sixteen  weeks,  wuh  valid.    Lvrd  H 

£llenhonnigh  (J.J.  said,  "If  tliis  name  had  been  assumed  ^ 

for  tlie  [niq>OH0  of  fraud  in  order  to  enable  the  party  to  con-  1 

tract  marriage,  and  to  conceal  bitnself  •from  the  party  to  [•  2941  1 
whom  be  was  about  to  be  married,  that  would  have  been  a  Jl 

Iniud  on  the  marriage  act  and  tlie  rights  of  marriage)  and  the  *■ 

COtirt  would  not  have  given  effect  to  any  such  corrupt  pur-  S 

poae.     But  where  a  name  has  been  previously  assumed,  so  as  ■ 

to  bare  become  the  name  which  the  party  has  acquired  by  m 

reputation,  that  is,  witliin  tlio  meaning  of  the  marriage  ac^  % 

the  party's  ti'ue  name."  (a)  I 

It  has  been  seen  that  tbc  elcvcntti  section  of  the  marriage  TIk  pr(iN>.J 
act  makes  Uie  ccnisent  of  the  father,  giiardtans,  or  mutlu'r,  nc-  "■"'  ,7"^ 
cessary  to  the  validity  of  a  marriage  by  licence,  where  the  propoi  'a^| 
party  is  a  minor.  And  it  apjicars  to  have  been  held  that  it  is  "ot  of  p^H 
incumbent  on  the  party  prosecuting  to  shew  such  consent.        "hiro^rl 

The  prisoner,  who  was  indicted  for  bigamy,  proved  tbat  marriigB  tr^ 
Ua  first  mariiagc  took  place  when  he  was  a  minor;  and  it  by  licenM.  t 
was  tlien  contended  on  his  behalf  that  tliis  was  no  matriagc  Bddgnwk-  J 
imlesa  a  projier  consent  to  it  were  proved.  On  the  part  of  *" '  *"•■■  ■ 
tbc  proBecutioli  it  was  said,  that  it  lay  on  the  pri.soner  to  iii<  ■ 

validftte  his  own  act,  by  proving  that  there  was  no  such  con-  A 

sent.    The  prisoner  was  convicted ;  hut  Le  Blanc.  J.  re«ci-v-  'M 

ed  the  point,  taking  the  prisoner's  own  recognizance  to  ap-  ^| 

sear  at  Uio  next  assizes :  and  the  judges,  without  determining  ^M 

the  point,  agreed  that  he  should  not  be  called  upon  for  judg-  H 

meat  (c)  ^ 

Id  a  subsequent  case  it  was,  lion'evcr,  determined  that  if  ButUi'i  1 
the  priMner  prove  (as  it  is  competent  for  iiim  to  do)  tliat  his  ""•-  I 

first  marriage  took  place  while  he  viaa  a  minor,  it  must  be  j 

diewn.  on  the  part  of  the  prosecution,  that  such  marriage.  .  J 

if  by  licence,  was  with  the  proper  consent     The  prisoner  I 

was  indicted  at  tlie  Old  Bailey  July  Sessions  1803,  for  bi-  i 

SEUny   in  marrying    Elizabeth   Field,   his  first  wife  Lydiii  J 

ilackwcll  being  still  living  :  and  it  was  proved  that  on  the  fl 

13th  Feb.  1791,  he  was  mairied  to  Lydia  Blackwell  by  li-  fl 

a  R»t<  Bunon-upon-Trenf,  n  M,  indBi 

IT. 

f  Biidgewitcr'ican,  ear.  L«  Blnnc,  J.  IW|. 


^  Rex  V.  BllllnghursI,  ISIS,  3  M.  and  S,  150 
Thti  «*■  A  lenleiMni  ctM  t  but  ibe  pnint  wti 
tiillj  atfiMcl,  and  man;  ciiiei  from  ikt  Can- 
■iitaij  couil  were  cilnl,  tiole)  of  whirli  u« 
tjifn  in  lh>  Kepiitl,  S59  Id  SGT. 
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cencCf  •and  tkat  she  was  living  on  the  8<li  of 

fliat  on  the  t4th  December  1800  he  nanred  ~ 

On  behalf  of  the  priwiner  it  was  proved  that  he  wu 

the  find  of  January  1771,  and  that  his  father  was  thcB  aHve: 

^ind  it  was  tlien  nnitended  that  the  first  marriage  was  veM  as 

it  was  not  proved  to  have  been  by  the  consent  of  Us  bttn 

Lawrence,  J.  told  the  jury  that  he  thoaght  the  narrinape  was 

to  be  presumed  valid,  unless  the  prisoner  proved  that  Ea  Inl 

not  that  consent,  and  under  his  direction  the 

found  guilty.    But  the  point  being  saved  for  the 

of  the  judges,  they  held  the  conviction  bad.  (/) 

CoMtnt  to      Though  illegitimate  children  are  regarded  bj  tte  laew  m 

fiM  Mr-      not  having  any  father,  yet  they  have  been  hcM  to  ha  wMUa 

'^H*  1^  1   ^^®  marriage  act;  and  a  marriage  by  licence  between  twn I* 

togStiaiate  *  legitimate  children,  who  were  minorsy  wHhoat  mumMtdTan' 

chUdrtn.     rents  or  guardians,  has  been  therefore  held  to  be  ifoIL  hA 

And  formeriy  it  was  the  opinion  of  the  coart  of  KiMpa  Bmig 

that  the  power  of  consent  given  by  the  art  to  the^^lftir 

mother,  was  intended  to  include  reputed  parentBp  aa  ' 


terested  in  their  children^  welfare,  and  bound  to  piwfifc 
them  by  the  laws  of  nature ;  (A)  but  in  a  case  whkii  caan 
fore  the  consistorial  court  in  London  in  1799,  a 
trine  was  held  by  the  very  learned  jadge  of  that 
was  of  opinion  that  the  reputed  parents  wera  not 
consent,  and  that  the  consent  could  be  lawfiiUy  fAtwmmift/f 
a  guardian  appointed  by  the  court  of  chancery,  (f)  jLadia  ac 
more  recent  case  three  of  the  judges  of  the  conrt-af  Kfai|^ 
Bench  adopte<i  the  latter  opinion,  and  after  mock  sgM— t 
and  consideration  certified  to  the  master  of  the  rolls  *^ttstdl 
marriages,  whether  of  legitimate  or  illegitimate  penaw^  an 
[*  296]  within  the  pneral  provision  •of  the  statute  26  Gcou  D.  r*  91. 
which  requires  all  inamages  to  be  by  banns  or  lieaaoei  aai 
that  the  consent  of  the  natiii-al  mother  to  the  maniafe  Iqr  K- 
cence,  of  an  illegitimate  minor,  is  not  a  sufideal  canaeBt 
witliin  the  eleventh  section  of  that  act :  and  that  caaaafNai^ 
ly  the  marriage  in  question  was  void  by  the  said  atatateP  QQ 
ilftrriaget  One  point  upon  the  construction  of  the  marriage  act 
celebrated    determined  by  the  court  of  King's  Bench,  with  mn 


l^tS''^  tance ;  the  able  judge  who  then  presided  in  that  amrU 
iiBct  the  ing  to  discourage  an  attempt  to  try  a  question  of  anch 
■^^'^^  ^  consequence  in  a  collateral  way,  on  a  settlement  caaei  htL 
be^ld.  '^  i^P  consideration,  it  was  decided  that  a  marriage  CfleiiiiJ 
by  banns,  in  a  chapel  erected  since  that  statute  was  naaae4 
and  not  upon  the  site  of  any  ancient  church  or  chqie^wv 

/  Butler^s  cem,  Old  Bailey,  July  IftOf),  con>         k  PiifMlcy  r.  Hughei,  II  East.  I. 

■dared  by  the  judges  on  the  31tt  of  October  J.  differed  and  sent  a  saparato  ei.. 

1803.    MS.  The  question  was  afiarwards  bra«||hl   ..,_. 

{Rex  r.  Hadnett,  1  T.  R.  96.  the  House  of  Loids  in  an  appeal  ftosi  As  dt» 

Rex  V.  Eldmonton,  Cald.  435.  cree  in  tiiif  case. 
t  Horner  r.  Uddiard,  Rep.  hy  Dr.  Croke. 


W|U'<  XXIV.]      Mirringes  in  other  Counlrm.  ^dtf-i 

void,  altliougli  maniagca  had  been  dv  Jacln  Irequently  cciv-  ■ 

brftted  then- :  tliv  wiirtlts  of  tlic  statute  ■■  in  which  chapel  hauna  I 

havir  hern  iiNually  iiiiblLsheil"  being  hchl  tlcwrly  to  mean  cha-  9 

pt-ls  exiHtiMg  at  the  time  it  w«h  passed.  {Ij     But  an  floon  us  the  V 

(k'trmiiii.'Ltion  of  the  court  in  this  case  was  known,  a  bill  waa*  ^ 

inti-odurcd  into  parliamvnti  which  puHued  into  ii  law,  making  ' 

viilid  till  marriages  which  had  been  celebrated  in  an>'  parish  ■ 

cburcli  or  puhlir  chapt'l,  crw'ted  xincc  the  passing  of  the  86  j 

Oeo.  II,  c.  33.  and  conscerate'il,  and  pratiding  that  the  ivgis-  I 

tei-8  (it  such  marriages  shall  be  received  as  evidence  (nt)  The  I 

fourth  section  enaclvil,  tliut  the  iitgistei-s  of  mai-riage«  there-  I 

by  made  valid,  should  within  tweuty   dayti  after  the  first  of  I 

August  1781.  be  removed  to  tie  church  of  the  parish  in  which  M 

Bucn  chapel  should  he  situated,  ur,  if  it  should  be  situated  in  1 

an  extra  parochial  place,  to  the  parisli  clmrcli  next  adjoining  j  1 

to  be  kept  with  tlie  regislf-Ts  of  such  parish.     And  the.se  pro-  I 

visions  were  extended  by  the  44  Geo.  IK.  *c.  77.  and  the  48  [^  297]  J 
Geo.  III.  c.  127.  to  marriages  celebrated  in  such  chapels  be-  I 

fope  the  £3d  August  1808  ;  and  the  registers  of  such  murria-  J 

ges  are  in  like  maimer  to  be  removed  to  parish  churches  and  I 

transmitted  to  the  bishop.  "' 

It  has  been  stated  that  the  marriage  act  does  not  extend  to  Minliiu 
Scotland,  nor  to  mai'riages  solemnized  beyond  the  seas;(n}  I,"n,i'^,"„ 
and  though  the  point  was  formerly  much  doubted)  (o)  it  seems  beyoud  iba 
now  to  be  settled  that  if  miMor»  domiciled  in  England  witli-  ""•  1"^ 
draw  themselves  into  Scotland,  or  places  beyond  Uic  seas,  for  usupd  «• 
tlie  puiimse  of  evading  this  act^  tlieu- marriage  under  such  cariiiug  ta 
circumiftanccs  will  be  valid,  (p)     And  in  the  case  of  a  mar-  J,''Y'"' 
riage  in  such  distant  pliU-C,  it  will  be  sufficient  to  shew  it  to  lamear'tba 
have  been  i>erfoi-med  according  to  the  rites  and  custom  of  the  coumiy  in 
country  in  which  it  is  celebraU-il.     In  a  late  case  respecting  ^^J^""  ^^_ 
the  settlenumt  of  a  paupei-,  the  facts  were  that  a  t^oluier  on  bnied. 
Bcaricc  with  tlie  British  ai-my  in  St.  Domingo  in  1 796,  being  Murr'nM 
desirous  of  maiTying  the  widow  of  anotlier  soldier  who  had  diea  '"  *•  •**■ 
th«re in lheservice,thepaPties went toachapclin tlie  town,  and  ""''  ' 
the  ceremony  was  there  performed  by  a  person  appearing  and 
officiating  as  a  priest ;  tiie  service  being  in  French,  but  inter- 
preted into  English  by  a  person  who  officiated  as  clerk,  and  ' 
underHtood  at  the  time  by  the  paupei'  to  he  tlie  marriage  ser> 
vice  of  the  church  of  England.     This  was  held  sufficient  evi-  ' 
dence,  after  eleven  years'  coliabitation,  that  tlie  marriage  waa 
properly  celebrated  ;  althougli  the  pauper  (who  Mas  the  wo-  ' 
man)  statiul  Uiat  she  did  not  know  tliat  the  person  otHciating 
was  a  priest.  Lord  Ellcnborough,  C.  J.  in  delivering  his  opi- 

I  R*«  f.  NorlhfieH,  DougI.eiH.  Jind  H*  lh»  opimnn  orEjte,  C.  J.  la  naion- 

—  •"  '"-D.  III.  c.  S3.  ing  iipon  Uu  em*  of  Phillijii  r.  HunUr,  1  B, 

IS,  Jn/f,  p.  391.  BJ>c.  411,    And  in  IMcdon  r.  ildeiisn.ta. 


ge,  cglabiaoij   in   Scotland,  h 

,  , n  «i  woiiW  aaiiUe  Ui««otB»i 

b  Cnropicin  r.  Beufrofr,  Bull.  N.  F.  113.      dowti 


■nHnitgei  cglibiiKviJ  in  Scotland,  h  ndi  • 
MtoiiUe  UMWomuto  te 
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mkm,  coHMorcf)  •the  rxw,  flml.  u  a  murrian  cflrtirlri  k 
a  place  irhen  ilir  Uw  of  Ktigliud  preval|i>^  (mMMaing;  it 
the  abarace  tii  any  fvMfwe  lc>  tbr  rnittrarj-,  that  toe  law  of 
Enriand,  ecclr>iiii>ili<<il  ui<t  riti!,  wiw  n-rngitiT*-d  hr  tnihjrcti 
ofEnghuMl  in  n  plnr*-  nniipird  b]'  Uir  km^d  trnonM,  win 
would  tinpli«II.>  rurni  that  Ihw  «itli  tlicm.)  and  Mil  that  h 
woald  be  a  no'l  innrnB);*-  b;«  that  Inn  :  fur  it  noahl  liarv  ba 
a  good  mamaf;!-  in  tliin  niunlr;  b^rurr  ihr  narriagK  mt%  lad 
conaeqiiently  nould  be  ho  now  in  a  (orrign  rokinjr,  ba  wUeh 
tbat  act  does  nut  r\lriid.  In  llii-  scrond  plarr,  Wr  comidfRri 
it  apon  the  rap)K>ti(iim  that  tin-  law  tit  Kngland  had  not  brea 
earned  to  8t>  l)i>mingn  by  iIm'  kinj|;'!i  forrpH.  nor  wa.«  itbllca- 
tory  upon  tben  in  ibiH  partirular :  aiiiI  held  thai  tltr  Tarts  nlalrd 
woald  Meridenfr  iif  u  k<hkI  mnrriagr  iircording  t»  thr  law  of  thai 
coiilita7,  wliatever  it  miglit  be ;  ami  Ibat  upon  mirh  fartu  n*- 
ry  pnmmptioii  was  in  be  madr  In  favour nl  llir  validity  iiTtbR 
JJ'Jj^*  marriage  If)  In  a  nnjii-  rt'cat  rHw  at  the  Old  Bailrv.  a 
nntliw  qvMlioB  waa  DiHilt-  whether  a  marriiii^e  n(  »  duMcalcr  in  In- 
Muharin  land  when  pcrfiii'inrfl  by  a  diswntiiig  ministttr  in  «  nrivit* 
IXnTiT  '^■o  waa  valid.  II  wan  cantrndrd  on  brhalf  of  the  prlMKr, 
Inluid.  wbo  was  indictiil  t'vr  bi{;amy,  that  Uic  marriage  waa  tUngil 
fVom  the  clandi  ■>tiiie  manner  In  which  it  wan  relebratr«l ;  and 
several  Irish  Bt^iiiitett  were  rited,  from  wliirb  it  waH  argwd 
that  the  marriii};>-  uf  (UHMenierx  in  trelami  ought  nl  Irasl  to  be 
Id  the  face  of  I  lie  rongrrgation,  and  not  in  a  jirivalr  room. 
But  the  Reconb'r  i^  hiu<)  to  have  been  ctearir  of  opinion  that 
tbifl  marriage  Mai  valid,  on  ihe  gntumi  that  as.  befnnt  iho 
marriage  act,  n  marriage  miglit  Iiuve  been  eelehratrd  in  Eng> 
land  in  a  bouai-.  anO  it  was  only  made  neceMary,  by  the  fa- 
actment  of  poailivr  law,  t«  celebnite  it  in  a  rhiirrh,  mnie  law 
Bhould  be  snewn  n-quiringdi^M-ntent  to  be  married  in  achurrh, 
or  in  the  face  oi'  tike  rangregation  in  Irelnml,  befnrr  thin  mar^ 
riage  could  be  (irunounced  (u  be  illegal :  Vi  herras  one  of  the 
^  290]  Irish  statutes  ( 1 1  Geo.  II.]  rnarted  tlial  all  marriasn  *nlo- 
brated  by  a  dihscntiiig  teacher  should  be  go<id,  wiihoat  Mying 
at  what  place  Ibry  iibould  be  celebrated,  (r)  , 
Tb*  Mu-  It  was  fomuTi}  lielil  tliat  if  an  i(l«-o(  contracted  nutHnony, 
lUn  of  lu-  it  was  good  and  xbould  bind  him ;  but  modem  reAolattana  a|K 
Ml*,  pg^  to  have  pi-"(pwleiil  uimn  tlie  moi-e  reaMitialili-  durtrine  flf 
the  civil  law,  liy  determining  that  the  marriage  of  a  Imatk, 
not  being  in  a  luitd  interval,  iit  abwnlutely  void.  And  aa  K 
might  l>e  difficult  to  prove  the  exact  slate  of  the  mind  of  tb« 
party  at  the  ai  liial  celebration  of  the  nuptials,  the  statute  15 
Oeo.  II.  c  SO.  buK  provided  tliat  if  itersonH  found  lunaticn  wh 
der  a  commission,  or  commilteil  to  the  rare  of  trustees  by  aajr 

a  Retr.  BramptoD,  lOEut. '^n:.  la.Mil,  mnk  plac*   in  ITS' 

;  Rei   «.  ,   Olrl   BBilty   J.B.   ?••«.  Th.  Hcoiirt  mMnmgf  »•>  aUbcmtMl  In 

ltl5,rar.  Sit  J.  SilnftBi  RMonlrt.  MS.  The  <1oii,>c<.Dtilinctott>(ctr»aiaatc«  oTtlM 

{NilniniirM  id   otfrai  in  tba  aimy  ;  (nd  hW  of  Engl  ami. 

6i«  DuirikEt,  upon  which  tb'n  queitioo  *■> 
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art  of  parliament,  marry  before  Uicy  orr  dnrlared  of  i^oiind 
miiiil  bv  llii-  Itiril  clmrnTllor  or  the  majority  of  such  triiMtees, 
thi-  marriiigo  iliall  lie  totally  voUI.  (s) 

L'jMHi  iinlit  tmciilft  for  big;at)iy  it  lias  liirii  IipW  not  Ui  be  snf-  Mnmige    , 
fititnl  to  jirovf  a  marriage  by  i-vpntatiori.  hut  that  i-itbcr  some  jj'onX'i'" 
piTson  present  at  the  marriage  mwnt  Iw  rall*^,  or  tliP  original  lufficunt. 
ri-gister,  or  an  examined  copy  of  it,  lie  produrwl.  {()     The 
marriage  uct,  conccniing  whicli  so  much  has  hcen  already 
saiil.  ref|uireH  tiiat  mai-riageH  tiball  be  solemnizt^  in  Ibe  pre- 
sence of  two  or  more  rreilible  witne^sra.  be»l<li'8  the  minii^-  i 
ter  who  i^hall  relebnitt^  tlie  same,  aiiri  that  it  Hltall  be  entered  i 
in  the  registfr ;  in  which  entry  it  Hliall  be  cxprcsseil,  tliBt  the                ' 
iiiarriagi^  wan  celebrated  by  bannn  or  licence,  and  with  con- 
Hent.  as  the  case  may  be.  and  be  yigiied  by  the  minister  and 
parties  married,  and  attested  l»y  two  witiiesHes.  (ii)     It  is  not, 
however,  necessary  to  call  one  of  the  subscribing  witnesses  to 
the  register  in  order  *to  prove  the  identity  of  tlic  pi'rHonsmar'  [•  3001 
ricd  !  but  the  register,  or  the  copy  of  it.  being  pi-oduced,  any 
evidence  which  satisfies  the  jury  as  to  the  ideittity  of  the  par- 
ties is  sutlicient ;  as  if  their  handwriting  to  the  register  be 
proved  ;  or  that  bell  ringers  were  paid  by  them  for  ringing 
for  the  wedding,  or  the  like.  (ic)  How  far  the  acknowlftlgmeHl  Howfoiib*! 
of  the  defendant  uihhi  (be  subject  of  his  niai'riage  is  sufficient  j"'"!""- 
evidence  of  the  fart  may  admit  of  some  doubt.     In  one  case  it  'f  ,he"de. 
was  held,  that  proof  of  the  prisoner's  cohabiting  with  and  ac-  («iid«niia  I 
knowledging  himself  married  to  a  former  wife  then  living, '"''*"• 
such  assertion  being  backed  by  his  pnMluring  to  the  witness 
a  copy  oi'  a  pi-occeding  in  a  Scotch  court  against  liim  and  his 
wife  for-bavittgrontrartrd  the  marriage  ini pro] lerly,  (Die  mar- 
riage, however,  being  still  good  accfirdiiig  to  that  law)  was 
sulficicrit  evidence  of  tiie  fii-st  marriage ;  and  upon  sucti  evi- 
dence, together  with  due  proof  of  the  second  marriage,  the 
prisoner  was  convicted.     The  point  being  reserved  for  tlie 
opinion  of  the  judges,  all  of  tlicm  (with  the  excejition  of  Per- 
ryn  U.  and  Buller  J.  who  were  absent)  held  the  conviction 
proper.     Two  of  them  observed  that  this  did  not  rest  upon 
cohabitation  and  bare  arknowleilgnieiit;  fortlie  defendant  had 
backed  his  asseriion  by  tlie  production  of  the  copy  of  the  pro- 
reeding:  but  some  of  the  judges  thought  that  the  acknowledg- 
ment alone  would  have  been  siifBcient,  and  that  (he  paper  pro- 
dured  in  evidence  was  tmly  a  contirmatiou  of  such  acknow- 
ledgment, (x) 


»  I  Bl«c.  Com.  43»,  «9. 

(lcn»  io  &  c*«e  of  ihU  Bxture.    That  li  tMr 

1  Mofii.  r.  Milli!.,  4  Iturr.  SOST.    Birl  t. 

br  Jifficull  10  »y  that  ii  it  nol  >vld«Dca  M  go 

Billow,  Doajl.  I6t 

la  •  jurr  :  bul  thai  ll  miiil  be  I'tmllted  (bat 

»  M  a™,  11.  c.  33.  ..  IS. 

11  iiirty  uml«t  cl)cum>lai.c»  bt  entftlari  to  Hi- 

"  I  E»«.P.C.c,B,t  lI.p.4Tl.    Bull. 

«.  P.  IT. 

1795,  .tici.[>d  upon  by  the  Judgei  in  EhbI.  T, 
ItSS.  MS.  JuH.     I  Br„i.  p.  C.  (.  It.  ..  10.  p. 

cti,  unci  paliMbl}  (or   ulhet    purpuc*  •(  ihW 
liow,  *»  MorrDl;  >l<Hr>inft  of  thai  nam*  » 

4T0,  411.  whetB  9»  KIM  lemacki  ■•  to   the 

ccitecl  Bi  ci  idrnco  ;  moio  eei>er'«llr  'f  «>^** 

•dm   tjonarkbani  ■cknowlcdginant  in  r^- 
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«9»1  Of 

Tteint        ♦Afar fWif  rf tt> irt  ■■ff iip  Hm 
wiii  ca»ot  a  wtaaM  I  tat  it  b  cImu- ttal  4ta  im  aid 
J^""^''     be  adouttod  to  give  erideMC  agaiMt  tar 
,._^  Ttaai^  tta  statute  1  JicLc  lU 

j^;;;r'      tediag  against  it  ataU  sulbr  drath  aa  ta 
clergy  is  aot  thereby  takes  awaj  |  aad  tta 
biffuny  by  tta  18th  Eliz.  c  r.  s.  St  3. 
haad  and  iaiprisoiinient  aot  exceeding  a  jeaiv  («)  Itat  lb 
statute  35  Geo.  III.  c  67.  s.  1.  redtiag 
ot  persons  convicted  ander  tta  act  of  1  Jac.  L  c  ll» 
proved  eflectiial»  enacts,  ^  that  jf  anj 
in  ids  Migestj's  dominions  of 
riedf  or  which  tareafter  shall  Marty,  da^  al  any 
and  after  tta  passing  of  this  act,  marry  am  pc 
sons,  tiie  former  hasaaad  or  wife  beiMt  aHv^ 
in  due  manner  convicted  ttareof  nndcr  &a  onii 
snlyect  and  liable  Is  tta  same  penalties^  fiiMb 
meats,  as,  by  tiie  laws  now  in  ibrce^  persona  are 
liable  to,  wta  are  convicted  of  grand  or  petit  IwnmffJ^ 


\^  302]  •CHAPTER  THE  TWENTT-FIFIIIr 

0/ liM  and  AdtctoUe  ^naadir.(l> 

■  y  . 

Wbftt  pub-  It  appears  to  ta  well  settled  ttat  publicatkma  blBl|dhnln§ 
22^;|2^^[^  God  or  turning  tta  doctrines  of  the  Christina  nUmits 
fitwitous.*"  contempt  and  ridicule  may  ta  made  tta  saljinet  aflMUBt- 

btfore  the  Mcond  marriage,  or  upooocca^as  even  an  aiidavit  to  poatpOM  fii'  Irfll  maim 
when  In  truth  they  cannot  be  said  to  be  to  the     by  the  first  wifc  hat  be«B  f^inSd^  sniOli 


Krty*B  own  prejudice,  nor  to  eooetived  by  BaUty,  Feh.  Seat.  ITtS  ia 

n  at  a>e  time.  a  Aad  by  19  Om.  IU.  c  M^aA% 

«  1  Hale  693.     I  Eatt.  P.  C.  c.  19.  t,  9.  p.  rate  fine  or  whipping  la  th*  WSisnt  I 

469.  and  1  HawlL.  c.  42.  t.  8.  where  it  it  taid  tpecified  may  be  mbttittifiid  ^ 
that  thit  rule  hat  been  to  ttrictly  taken  that 


(1)  Since  the  publicatioa  of  this  work,  the  foUowiDgcaiei  of  Hbel  ^ 
cnrred  and  been  decided  in  the  English  coarti,  Tiz.    Bott  v.  Comnti  t 
erip  and  Bingham^s  Rep.  548,  in  which  it  was  decided  ttat  s  jmlka 
peace  lias  authority  to  issae  his  warrant  to  arrest  a  party  charged  wMbtaMf 
published  a  libel,  and  upon  the  neglect  of  the  party  so  arretted  to  find  i 
tiet,  may  commit  him  to  prison,  there  to  remain  till  ta  ta  del!? orad  \f 
course  of  law. 

Tta  King  v.  Richard  Carlisle,  3  Bamewall  and  Aldersoo^  Rep.  1%%^  is 
which  case  it  was  decided  that  the  statute  of  9  and  10  W.  S.  c  &,  has  nst 
altered  the  common  law,  as  to  the  offence  of  blasptamy,  tat  onty  fffon  a 
rmnulnflve  punishment ;  and  therefore,  ttat  it  ii  sail  sn^oSenoe  si 
law  to  pubUflh  a  l»laipbemous  litai. 


V  XXT.]     Qj  V^  And  liodktailt  fifuder. 

«M»t:  (uifl  it  is  now  fully  t-stablislifxl,  tlimigli  some  ilonbt 
seems  formei-ly  fi  Iikvk  been  (^iiti'i-tMuied  upon  tbc  subject, 
tbat  such  imiDodest  uiid  immoral   publicatinnH  as  tend    to 

The  King  i>.  Sir  Francis  Biirdelt,  3  B«mewall  iincl  Al<lewon"«  Rep.  717,  la 
which  ca»e  there  is  h  long  iinti  leurn<tii  iliscuininD  upon  ihe  ijnrslion  whetber 
the  mere  wriiinfr  ofa  lihel,  with  iDleol  to  excite  hatred  and  cuniempt  of  th* 
king'!i  govertimeni.  lie  an  indictable  ofi'ence;  and,  iii»iuning  ttiiit  ibe  offeucv 
isnot  complete  until  pulitication,  whether  it  run  be  Iried  mntiy  county,  ejeceot 
in  [bat  where  the  piihliration  took  phice.  Tlieae  quei>tion»  were  aiwrwaMl 
(see  4  fiamewait  and  Alderson'g  Reports  95,)  obly  and  lenrnedly  argued,  and 
the  roUowing  points  decided.  I.  Tfaut  n  delivery  at  the  pott  office  in  L  «f 
a  sealed  letter  inclosing  a  lihel,  is  a  pnhlicntlon  of  the  lihel  in  L.  And  tbat 
where  a  defendant  writes  and  composes  a  libel  in  L.  with  the  intent  to  pub- 
lish, and  aftenvarda  publishes  it  in  M.  Itiat  be  may  be  indicted  for  a  mud«> 
meanor  in  either  county.  S.  That  where  a  libel  impalen  lo  ntbers  the  co» 
mission  of  a  triable  crime,  evidence  of  the  Iriilh  of  it  \s  inadmisBible.  And 
where  in  summing  up,  the  judge  told  the  jury  that  the  intention  was  to  be 
collected  from  the  paper  itself,  unless  esplnined  by  the  mode  ol  pablicatlOR 
or  other  circumstances ;  that  if  its  contents  were  likely  to  excite  sedition, 
&C.  defendant  must  be  presumed  to  intend  that  which  his  act  was  likely  t* 
produce ;  tl<at,  if  they  found  such  to  he  the  intent,  he  whs  of  opinion  tbat 
it  was  n  libc) ;  nnd  that  they  wer«  (n  tnVa  the  luiv  from  him,  nnlesn  th«J 
were  satisfied  thai  he  was  wrong :  held  ibat  lhi»  was  a  correct  mode  of  leav. 
tng  the  question  to  the  jury,  under  the  32  G,   3.  c.  60.  s.  1. 

The  King  i>.  Mary  Carlisle  'S  Barnewall  and  Alderaon's  Rep.  167,  ts  anntbar 
ca«e  decided  since  the  publication  of  Ku$«ell  on  Crimes  and  .Misdemeanon,  is 
wliicb  it  is  fettled,  that  it  ia  not  lawful  to  publish  e?en  a  correct  account  of 
the  proceedings  in  a  court  of  justice,  if  such  an  account  contain  matter  of  a 
scandalous,  blasphemous  or  indecent  nature.  If  in  the  course  of  a  trial  it 
becomes  necessarj  for  the  purposes  of  justice,  that  matters  of  a  defamatory 
nature,  should  be  publicly  rend,  it  does  not  therefore  follow,  that  it  ts  comp«> 
tent  Ibr  any  person,  under  the  pretence  of  publishing  that  trial,  to  re-ntter  tfae 
defamatory  matter.     Ibid.  168.  per  Abbott  C.  J. 

And  in  the  kiiig  v.  fleet,  I  Barnewall  and  Alderson'i  Rep.  379,  it  ia  decided 
that  the  court  will  grant  an  infonnation,  for  publiahing  in  a  newspaper,  a 
statement  of  the  evidence  given  before  a  coroner's  jury,  accompanied  with 
comments,  although  the  statement  be  correct,  and  the  party  has  no  maticlout 
motive  in  the  poblicniion. 

MASSACHUSETTS. — The  only  cane  in  which  the  law  of  libel  has  been  discuw- 
ed  and  settled  in  tliis  stale,  by  tlie  whole  court  is  that  of  The  Commonwealth 
T.  Clapp,  A  Mass.  Kep.  lt>3.  The  law  of  libel,  as  it  is  laid  down  in  thai  case 
u  \Kt  Uts  nj  Afattaehuirttt  ufion  that  aubject  ;  and  until  the  principles  ifaere 
settled  are  reversed,  or  the  law  changed  by  the  legislature,  they  cannot  b« 
dispensed  with,  or  departed  from,  so  long  as  we  have  "  a  government  of  law^ 
and  not  of  men."  The  Chief  Justice  alVergivmg  Ihedetinitionof  a  bbel,  and 
atating  its  pernicious  tendeiicy,  lays  down  the  law  upon  the  subject  of  the  mo- 
tion liefore  the  court  (which  was,  to  be  permitted  lo  give  the  truth  in  evidence) 
in  the  following  clear  and  cunclu'ive  Inn^uage.  "  The  essence  of  the  oflence 
consists  in  ihc  malice  of  the  publication,  or  the  intent  to  defame  Ibe  reputa- 
tion of  another.  In  the  delinition  uf  a  libel  as  an  uffeaco  against  law,  it  is 
nst  considered  wbetlier  the  publication  be  (rue  or  false ;  because  a  man  mof 
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tQ2  qfUkdamd  HilUMU 

oovnipt  tiM  miMl  ud  to  dcitroj  tiM  hfv  if 
lity,  uid  good  order,  ore  olso  offmooo  at 
It  is  obo  a  miademMuior  woatooly  to 
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Bolidoqilj  pobliib  the  troth  agaiost  another  with  the  Inleot  to  ifiliiMa  Hi 
character,  aod  if  the  poblication  be  troe,  the  teodeocj  of  It  to  infla»ti  thi 
p^Mlnni  and  excite  re?eofe,  ii  not  dimioiahed,  iMt  m^  ooawtloMa  la 
llrongtIieDed. 

The  inference  tlierefore  ii  rerj  ciear  that  tlie  defendant 
Unaeif  for  poblialiinip  a  libel  merely  by  proTing  tiie  troth  of  tho 
and  tliat  tlie  dlrectioo  of  the  jodn^  was  right 

If  the  law  admitted  the  truth  of  the  words  in  this  caao  to  bo  a 
tloa  tlie  eftct  would  be  a  greater  injury  to  the  party  lihellad.  Ho  ia  not  a 
forty  to  tlie  proaecotioo,  nor  is  he  put  on  his  defence  ;  and  tho  ovMaBoa  al 
Hm  trial  might  more  cruelly  de&me  his  character  tlian  tlie  original  UlL 

Ahhoiigh  the  troth  of  the  words,  is  no  justification  In  a  ciiaalBal  proaaca 
Hon  fer  k  libel,  yet  the  defendant  may  repel  the  chane  by  proving  tlml  the 
poblication  was  for  a  justifiable  purpose,  and  not  maficloaai  nor  with  the  k- 
tant  to  defeme  any  man.  And  there  may  be  cases,  where  tho  defeadrnd 
hoTii^  pro? ed  the  purpose  jufltltiable,  may  giro  In  eTidenca  tho  tff«lh  of  the 
imds,  when  such  evidence  will  tend  to  negative  the  malico  mA  Inlnlte 
defeme. 

Upon  this  principle,  a  man  may  apply  by  complaint  to  tho  k|iilBlan  lo 
lomoTO  an  unworthy  officer ;  and  if  the  complaint  be  true  and  mala  a^  the 
honest  intention  of  giving  useful  information,  and  not  inailUoo^y  ar  with 
Intent  to  defame,  the  complamt  will  not  be  a  libel. 

And  when  any  man  shall  consent  to  be  a  candidate  for  a  poblic  afioai  con- 
ferred by  the  election  of  the  people,  he  must  be  considered  as  patthig  Wa  char 
racter  in  issue,  so  far  as  it  may  respect  his  titness  and  qualificatfeaa  fer  Iha 
office ;  and  the  publication  of  the  truth  on  this  subject,  idth  tlio 
tioa  of  informing  the  people,  will  not  be  a  libel ;  for  it  would  ha 
able  to  conclude  that  the  publication  of  truths  which  it  is  the  iaiinaCof  tho 
people  to  know,  should  be  an  offence  against  their  laws. 

And  every  man  holding  a  public  elective  office  may  be  consijaaad  ai.  witk* 
In  this  principle ;  for  as  a  re-election  is  the  only  way  his  coaattlOHlla  ami 
manifest  their  approbation  of  his  conduct  it  is  to  be  presamod  tMt  ha  Ii 
consenting  to  a  re-election  If  he  does  not  disclaim  it.  For  eraiy 
would  wish  the  approbation  of  his  constituents  for  meritorioos 

For  the  same  reason  the  publication  of  falsehood  and  calunmy 
lie  officers,  or  candidates  for  public  ofiices,  is  an  offence  moat  daagoiodi  to 
tibe  people  and  deserves  punishment,  because  the  people  may  bo  dacatfod^ 
aad  reject  the  best  citizens,  to  their  Injury,  and  it  may  be,  to  tlie  losiof  tWr 
liberties. 

But  the  publication  of  a  libel  maliciously  and  with  intent  to  defemoy  wha- 
ihar  it  be  true  or  not,  is  clearly  an  offence  against  law,  on  sound  princlpiaii 
which  most  be  adhered  to,  so  far  as  the  restraint  of  all  tendenciaa  to  Iha 
breach  of  the  public  peace,  and  to  private  animosity  and  revenge,  la 
to  the  Commonwealth.^^ 

In  Commonwealth  v.  Holmes,  17  M.  R.  336,  it  was  decided  tiiat  la  ao 
meat  for  publishing  an  obscene  book  or  print,  it  li  sufficient  to  give  a 
ral  description  thereof,  and  to  aver  their  evil  tendency,  without  copyiBC  the 
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Vousljr^  calumniate  that  o&conomj,  order,  and  constitution 
of  tilings  which  make  up  the  general  system  of  the  law  and 
govemmcnt  of  the  country,  {b)     And  it  is  especially  cri- 

h  Holt  on  Lib.  82. 

hook,  or  miautely  describiag  the  print.  And  per  Parker  C.  J.  '^  It  can  nerer 
be  required  that  an  obscene  book  or  picture  should  be  displayed  upon  the  re- 
cords of  the  court.  This  would  be  to  require  that  the  public  itself  should 
give  permanency  and  notoriety  to  indecency  in  order  to  punish  it.^' 

New  York.  In  this  state,  the  following  cases  hare  occurred,  and  poioti  of 
law  been  decided.  To  charge  a  counsellor  at  law,  with  offering  himself  as  a 
witness,  in  order  to  divulge  the  secrets  of  his  client  is  libellous.  lUggs  «• 
DennistoU)  3  Johns.  Cases,  198. 

.  Charging  a  commissioner  of  Bankrupts,  with  being  a  misanthropist,  and 
violent  partizan,  stripping  unfortunate  debtors  of  every  cent,  and  then  de- 
priving them  of  the  benefit  of  the  act,  is  libellous.     Ibid. 

No  action  will  lie  for  charges  against  a  public  officer,  contained  in  a  peti- 
tion to  the  council  of  appointment,  praying  his  removal  from  office,  althoi^h 
the  words  used  are  false  and  actionable  in  themselves,  without  provii^  ex- 
press malice,  or  that  the  petition  was  actually  malicious  and  groundless,  and 
presented,  merely  to  injure  the  plaintiff's  character.  Thorn  v,  Blanchard,  5 
Johns.  Rep.  508. 

And  it  seems  that  where  a  person  addresses  a  complaint  to  persons  com- 
petent to  redress  the  grievance  complained  of,  no  action  will  lie  against  him, 
whether  his  statement  be  true  or  false,  or  his  motives  innocent  or  malicious. 
Ibid. 

To  publish  of  a  member  of  congress  that  he  is  a  fawning  sycophant^  or  a 
misrtprcsentative  in  eongrtiSy  and  a  groveling  office  seeker^  that  he  has  abandoned 
his  post  in  congress^  to  seek  an  office^  is  libellous.  Thomas  v.  Croswell,  7  Johns. 
Rep.  264. 

And  whether  the  person  so  libelled,  did  leave  his  post  for  the  purpose,  im- 
puted to  him,  or  had  violated  his  duty  as  a  representative  in  congress,  are 
^estions  for  the  jury  to  decide.     Ibid. 

Though  a  person  may  publish  a  correct  account  of  the  proceedings  in  a 
court  of  justice,  yet,  if  he  discolours  or  garbles  the  proceedings,  or  adds  com- 
ments or  insinuations  of  his  own,  in  order  to  asperse  the  character  of  the 
parties  concerned,  it  is  libellous.    Ibid. 

Words  published  in  writing  of  a  witness,  which  did  not  import  a  charge 
of  perjury  in  the  legal  sense,  were  deemed  libellous,  as  they  held  him  up  to 
contempt  and  ridicule,  as  being  so  thoughtless,  or  so  criminal,  as  to  be  re- 
gardless of  the  obligations  of  a  witness,  and  therefore  unworthy  of  credit 
Steele  v.  Southack,  9  Johns.  Rep.  214. 

Where  a  person  published  a  direct  and  positive  contradiction  of  what  a 
witness  had  sworn  on  a  trial,  this  was  held  not  to  be  a  libel,  as  it  was  not 
accompanied  with  any  imputation  of  crime  in  the  witness.     Ibid. 

A  publlcatioil  charging  a  man  with  insanity,  is  libellous.  Southwick  v» 
Stevens,  10  Johns.  Rep.  443. 

A$  to  the  publication, — Sending  a  sealed  letter  to  the  plaintiff  himself,  is  no 

fmblication.    And  a  letter  is  always  to  be  understood  as  being  sealed  up,  un- 
ess  otherwise  expressed,  Lyle  v.  Clason,  1  Caines  Rep.  581.     No  action 
will  lie  without  a  publication,  but  an  indictment  may.     Ibid. 
VOL.  !•  f20 


ty  IM<M  AAMii 


■faultoAagmitar 

UBoAcan  sad  BiBista*  of 

«  Ra  V.  LMAnt  aad  hnr.  I  CMipk.Hlu 

WlwtlMr  tba  Ubel  w«  piibUdMd»if  mI  cawmiiv  tb*  ptelnlUE,'*  tf 
wlwtber  bj  tba  penoo  BwntioiMd  In  ib«  Ubcl,  tks  |>lnioiJS  wu  inteodrd,  b 
« maitlnn  nf  fart  fnr  Ihii  jarj.    Van  VecbIM*.  Hapkliu,  6  Jobtn.  R«p.  <]l 

Tb«  defeadHit  had  bMD  cbslnMB  oT  ■  prtHc  MtfUnR  ii  wbicb  Um  Hbel 
!■  aMMloD  bad  barn  ligDad  bj  bin,  md  ordaiW  Iw  Ibc  mcaUnc  to  bt  m^ 
hbadi  ni  affidavit  ol  tba  dafaateit,  aad  of  dm  i.  wUcb  tba  •ifm  fcm  b 
y$  own  affidavit  bad  refamd  («  as  correct,  sIMhf  tfart  the  iJ^mi  «w  oi> 
lorad  10  ba  pobttibad,  a»d  adoiltllDff  and  joMIMm  Um  poUealiM,  tagvlbv 
fritb  a  emj  of  tba  addraw  amoKca  to  tba  aAank  and  rafarrad  io,hi  tb«% 
««c*baUBaaclaDtaTtdaac«ofMbiicatlaB.    Lawk  v.  Paw,  6  Jokv.  R«p.b 

WbanI  a  witBeat  twora  that  La  waa  a  pvMar,  km)  IumI  boon  in  Ifaa  awf- 
•r  tlw  daftadant,  where  a  certain  paper  wai  priataJ,  and  ba  aaw  it  pttaM 
flkHV,  and  that  ha  bellarad  the  paper  prodoeed  by  ibe  plalntlC  wm  prtaMl 
tj  tlw  tjpet  DMd  in  the  defendant'!  office,  lUa  ms  bcU  to  be  priBM  Ml 
•fftlaBce  of  the  pebUcatlon  bjr  the  defeedat  Soalhwick  •.  SureM,  It  • 
JobM  Rep.  Ut. 

Jvit^ieatiom. — It  u  oo  jaatiBcatloo  that  Ibe  defeo^ot  ilgned   the  BbellMI 
paper,  m  chalman  of  a  pnblk  meetiiw  of  dUtcM. cod v  coed  for  tbc  pwpaa 
ef  dccldias  on  a  proper  candtdate  tor  tbe  office  of  Uo*en»Dr  at  aa  if^ 
■tQMhtnt  elecdoo,  and  that  It  wm  pnbUabed  hj  Ibe  order  of  wuek  neetiMh     < 
Lewla  V.  Few,  5  Jobnt.  Rep.  l.  ^ 

Chargiiig  a  public  miniater  with  havlag  traltoroaalj'  betrayed  tba  tecratt 
•f  Ua  gOTemmeDl,  la  not  jntlfied  bjr  proof  tbat  be  bad  pubUshed  hdi  h^ 
atroctlotwi  for  a  pablicminiiter  maj,  If  be  deeoN  It  ncce»ar]r,pabiUibblil»- 
fltncUODi.  Geoet  v.  Mitchell,  7  Jobu.  Rep.  IM.  And  xbelber  I' 
iMtd  tnitoraoalj  made  public  bii  iMinicUoDi,  ia  a  iinefiion  to  be  i 
<•  tbe  jarj  voder  the  dlrectkni  of  Ibe  conrt.     lUd. 

b  an  actioD  for  i  libel  tbe  defendant  may  give  in  evidence  a  A 
Heatton  bj  tbe  plaintiff,  to  which  the  Ubcl  waa  en  u 


nbject-matter,  occatioa,  and  extent  of  ttia  defeadtni'i  publicatiaD,  «td  tai 
dttgatioD  ofdaau^et.  HolcbklMs.  LAthrop,  1  Jobnu.  Kep.  886.  BMaack 
prior  pobllcatioo  will  not  be  receiTed  In  erMience  as  u  ju*ti£catraa.  IbU. 

liie  qaeitioD,  whether  (before  the  act.  Sob.  n.  c.  !K),)  ihe  defeodMU  «• 
m  ladlctinent  for  a  Ubel  would  (ive  llie  troth  In  enilcuce,  auU  whether  tba 
jmry  were  to  decide  both  tbe  law  and  tbe  fact,  wai  argntMl  and  decided  in  lb* 
«■§  of  tl»  People  «.  Croawell,  at  p«at  length  and  wilb  great  ablli^  ;  igp 
Aa  aifOineDla  of  couniei,ai>d  the  opinion  of  thececn  In  ililt  celebrated  mi 
UgUr  important  caae,  lee  tlte  appendix  to  3d  Voi.  uf  JoIiqsod'*  Cpaes.  Scc 
■iao  ibe  act  of  April  6,  A.  D.  1606.  Seaiion  28,  cb.  90,  wbkk  ailklk*' 
foUlabed  at  the  end  of  that  appendix. 

hmatLTAHU. — To  print  aoid  pobUih  of  a  penon  **  ttet  bt  kM  I 


prived  of  a  pHrticipatlon  of  the  chief  ordbuoce  of  tba  chwob  !•  wMt^lN 
Belonga,  by  reaaoo  of  hia  infiunow  and  groosdleBi  aMerttoa  ~  '        '~  ' 
MK^orfcia  e.  Binna,  6  BIdb.  349.    But  it  if  no  breach  af  tbe  I 
lawperate  ioTettlgationi  of  the  nature  and  forma  of  gor«MMat 
Damiie  4  Yeatea,  967. 
AccoMliou  preierred  to  the  Goremor  o{  the  itate  ifaiHt  the  d 
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of  jofltice  by  Iuh  judges,  {d)     And    [he  same  policy  which 

prohibits  se^litiuuH   cominunts  un   tho   king's    cnnduct  and 

government,  extends  on  tJie  sanw"  grounds  to  similar  i-eUcc- 

tuns  on  the  proceedings  of  the  two  houses  of  parUunient.  (e) 

~  Kh  publications  also  as  tend  to  cause  aniroonties  between 

is  country  and  any  foreign  state,  by  the  personal  abuse  of 

I  Hovereign  of  nuch  statc^  his  ambassadors,  or  otlier  public 

Lnistcrs,  may  be  treated  as  libels,  ffj     With  respect  to 


■  •  Siaikie  on  Lib.  53£. 


m 


madi 


ilic  officers,  are  so  far  of  the  nature  of  juilicinl  proceeduigs,  tbat  the  accn- 
b  noi  held  to  prove  Ihe  truth  of  them.  If  be  can  shew  that  they  did 
orig'iQale  in  malice  and  without  probable  cause,  he  is  nol  hable  to  an  ac- 
Gray  «.  Peullandj  2  Serg.  and  Rawlc,  23. 

n  action  for  a  Ubel,  under  Ihe  pleas  of  Dot  guilty  and  a  jiiatificalion,  the 
tendant  caouot  give  evidence  of  iLe  authority  from  which  he  received  it, 
order  to  support  his  justiticalion  ;  but  he  mny  give  it  evidence  in  mitl^- 
tion  of  damagei.     Romaync  v.  Duane,  C,  C.  April  1S14,  M.  S.  Reports. 

In  an  action  for  a  tihel  ngainst  the  printer  of  a  newspaper,  it  is  not  a  jn»- 
tificalion  in  law,  that  the  publication  was  made  at  the  instance  of  a  person 


lose  n 


»  given  at  the  time,  and  who  uu 


id  for  it  in  the   usual  course 


business,  though  it  may  go  in  mitigation  ol  damages.     Runkle  v.  Meyer, 

a1.     3  Veates,  518. 

In  the  case  of  a  libel,  if  the  re-pubticalion  Is  made  with  malice,  evidence  of 
the  Ubel  having  been  originally  published  by  another  person,  is  admisaibis 
oaly  in  mitigation  of  damages;  but  if  it  appears  thai  the  jspobllcation  iraa 
made  innocently,  and  without  malice,  the  re-publisher  will  be  excused,  if  at 
lime  of  the  republication,  he  gave  the  true  source  of  his  information,  so 

to  aii'ord  the  injured  party  an  opportunity  of  bringing  an  action  against  the 

ti  Ubeller.     Binns  v.  M'Corkle,  2  Browne  90. 

In  an  action  for  a  tihel,  published  in  a  newspaper,  of  which  the  defendant 
or,  evidence  of  a  writing  purporting  In  be  the  copy  of  an  anonymous 
letter  sent  to  the  preceding  editor,  was  ruled  to  be  admissible  in  mltiga* 
lion  of  damages,  to  shew  that  defendant  was  not  the  inventor  of  the  charge. 
Morris  t.  Duane,  I  Binn.  90,  in  note. 

In  an  action  for  a  libel  on  the  plaintiff,  conlained  in  an  affidavit  sent  to  the 
governor  relative  to  the  plainlid's  official  conduct  in  an  office  held  at  the  go- 
vernor's will,  the  want  of  probable  cause  may  be  leA  to  the  jury  as  evidence 
of  malice.  Tiie  proof  of  Ihe  fact  Irom  which  malice  is  to  be  inferred,  ties 
on  the  plaintiff.     Gray  v.  Pentland,  4  Serg.  and  Rawle,  420. 

It  is  snfficienl  proof  of  a  person  being  the  printer  of  a  newspaper  In 
which  a  Ubel  was  published,  for  such  paper  to  go  to  the  jury,  that  the  papeti 
were  deposited  in  a  hole  behind  the  door  of  a  public  library,  and  that  Ihe 
person's  clerk  received  payment  therefor.  Respublica  v.  I>avis,  3  Yeates, 
ISfi. 

Upon  an  indictment  for  writing  and  publishing  a  libel,  Ihe  jury  found  the 
defendant  "  guilty  of  writing  and  publishing  a  biil  of  tcandal,  against  the 
prosecutors."  Judgment  was  reversed  because  the  defendant  was  not  found 
guilty  of  the  offence  charged  in  the  indictment.  Sharff  i.'.  Commonwealth,  t 
^n.  SI4. 

SovTH  CuMUSA. — A  handbill  issued  by  the  plaintiff,  and  elluded  to  in  the 
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•libels  mm  indhMuds,  tbej  luvc  bwn  drfinnl  to  be  BtlP 
cioos  deowatioM,  axpre—ed  eiAv  in  printiuft  or  writi*;,  or    . 
by  rigns  or  pictitRS,  tendlag  dtber  In  blAiki-ii  tlic  munory  «f 
uM  who  is  orad,  or  the  rf putatton  tir  unc  whn  m  olitP,  and    , 
thereby  exposing  him  to  pablic  hnml,  contrmpt,  mhI  riiH- 
cnle.<ij  .  ■*■•   ■        ■' 

Of  >lai>dt>-      Upon  some  of  thrne  subjectB  a  paUlcatlMl  hj  ihMHr  V 
OM  wordf.  wonts  HpolLen  oiilj',  though  not  properiy  f  B>t^  (4)  WK^^ 
the  subjf  ct  of  criminal  proceeding,  M  will  be  Anm  la  tte 

Ofthfrnndr  A  liln'l  iH'iv  >i''  ''~  ^^  H  by  ilcMTipUoDS  ant]  ciiviitiilorutifiM 
«f>(ipi»t.  jyi  in  cxprcs),  u-niiJt  J  tltrrriorr  scandal  n>uvc)cd  by  utay  rf 
allegory  or  irony  amountM  lu  a  libel.  An  wlwre  a  writin^ll 
«  taunting  inannpr,  rrrkoniiig  up  wmral  act^  of  pahlir  cbirt* 
ty  dour  by  a  pcrmn.  said  "  IW  will  not  plaj  Ihe  Jnr,  norflf 
bmocritc,"  and  llirn  pror<>eiW.  in  a  Mrain  nf  ndiral*-.  to  b- 
Hinuate  Uiat  wlial  the  person  did  van  owinf;  to  hi)*  vain  ghrr. 
Or  where  a  publicatiun.  prrteading  to  nranimmd  to  a  prrami 
the  charactrni  of  M-vrral  givat  nirn  for  hi.i  imitation,  inxtrad 
vf  taking  iiotirt-  of  »  hat  gi'cat  mm  aix;  generally  ealrcnird  fa- 
Diouit  for,  Hclectcd  mich  qualities  as  their  enemies  acruAe  tbria 
of  not  po4f(eM»ing ;  [mt  by  propuniug  H<ich  a  one  to  be  iaiiUled 
for  hiH  cnurage  who  wan  knuwti  to  be  a  Kreat  statCMaan  bat 
P*  SO'lj  no  »otdirr,  and  umitUfr  to  be  *imitaU-d  for  his  leanuag  wbo 
wan  linown  to  be  a  great  general  but  no  m-huJHr)  aadi  a  Bab- 
licatioa  being  aa  well  undmtnnd  to  mean  only  tu  nabrain  the 
parties  witii  tlie  want  of  these  qiialitira  aa  if  it  had  oiae  so  di- 
rectly and  cxprwwly.  (i)  And  ujmn  the  Namr  groond  aot  only 
iin  allegory  but  a  publication  in  hteroglypliicM,  nr  a  rriwa  or 
anagram,  which  an-  still  more  djilicult  to  be  uDderstuod,  may 
be  a  libel;  and  a  court,  notwithHtnniling  its  obscurity  am  ^ 
perplexity,  shall  be  allowed  to  Judge  of  i\s  meaning  an  well 

I  lI]iiwk.r.C.c.  13.1.  t,3,3,f.  4Bic.  ini  rttbtr  fio^i  in   use   tbn  IM  mMolGGf 

Abi.  Ubd,  p.  449.  anil  u«  ■*  to  Ub«l   by    ■  "Tbnit  >i  nootlut  namr  bMlhMBfiWtlf- 

eiun,  ■   1M<   ^^''t  O"  Boll  t.  Bvntlbid,  t  pllnbl*  M  Om  oHmkii   of  BliiniHI  •■•'  *■ 

mpb.  Gil.  kuairUMoaBDMipMltcaJljbr  IkMaMMiM 

K  A  libel  Itlernuri  Liitllvt/anuttui  wu  tn-  »«  know  Um  daoiire*  of  hnrtt-«lalla|,  (Hy* 

famaltfim  leriplura,  bjkI  hut  bfon  uiuall;  rj,  Jcc.  bj  Um  narMi  vbkli  ifer  taw  liu  n- 

tnatcd  of  at  Kandal  itrilttii  or  cipniKd  bf  nnad  to  Unbl.'     B7  Lvtd  CamdoL  k  R«a 

rnnbDli.    Umb.  Sat.  Uw,  64.    Bnct.  lib.  t.  VfUkn,  t  Wll*.  lit. 

X.t.M.     3tt»i.  114.     ICd.  lU.     ILord  t  1  Kavk.  P.  C.  c  73.  t.  4.    4  BwAte. 

t^jm.4\9.    tS*lk.4l},  411.    Ubtl  mij  tw  I^ic^  (A)  3.  p.  4S3. 
•aid  to  be  a  techoic*!  itoni,  deriving  iu  niaan- 


ttbel,  may  be  admitted  in  evldeoce,  to  explain  the  occadon  iBdjMMMr-|f 
puUUhiog  the  libel,  and  as  ^oing  to  show  the  quo  ammo.  Oae  tt^et  a«Hlt 
be  pleaded  or  set  off  as  a  jastificalloD  for  another,  but  whataTor  Um^tdd 
to  the  issae  mast  be  admitted  in  evIdeDce.  Thompson  v.  Boyd,  SoaftiCUt 
Una  Rep.  Cooslilutional  C.  80.  :  .  ^M 

In  ConsccTicvT,  Vermont,  New  Yoax,  and  some  other  of  Iba  iW*^^ 
tnth  of  the  supposed  libellous  matter  may  be  glfeo  in  niJfra  la  frntt 
prosecutioDs,  by  Tirtue  of  statutes  gaade  for  that  pufpose. 
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as  other  persons,  (fe)  And  it  is  now  well  established  that  slan- 
derous words  must  be  undei*stood  by  the  court  in  the  same 
sense  as  the  rest  of  mankind  would  ordinarily  understand 
them.  [I)  Formerly  it  was  tlie  practice  to  say  that  words  were 
to  be  taken  in  tlie  most  lenient  sense :  but  that  doctrine  is 
now  exploded ;  they  are  not  to  be  taken  in  the  more  lenient  or 
more  severe  sense ;  but  in  tlie  sense  which  fairly  belongs  to 
them,  and  which  they  wc;re  intended  to  convey,  (m) 

Upon  the  same  principles  it  has  been  resolved  that  a  defa-  Name  of 
raatory  writing,  expi'essing  only  one  or  two  letters  of  a  name,  {|jj,|y^^^** 
in  such  a  manner  that  from  what  goes  befoi-e,  and  follows  af-  blanks. 
ter,  it  must  needs  be  understood  to  signify  a  particular  per-r 
son,  in  the  plain,  obvious,  and  natural  construction  of  the 
whole,  and  would  be  nonsense  if  strained  to  any  *other  mean-  r#  3051 
ing,  is  as  properly  a  libel  as  if  it  had  expressed  the  whole  ■ 

name  at  large ;  for  it  brings  tlie  utmost  contempt  upon  the  law 
to  suffer  its  justice  to  be  eluded  by  such  trifling  evasions ;  and 
it  is  a  ridiculous  absurdity  to  say  that  a  writing  which  is  un- 
derstood by  every  one  of  the  meanest  capacity  cannot  possi- 
bly be  understood  by  a  judge  or  jury,  {n) 

An  indictm'^nt  lies  for  general  imputations  on  a  body  of  indictment 
men,  though  no  individuals  be  pointed  out,  because  such  Avrit-  ^^'^.^  i*«  ^or 
ings  have  a  tendency  to  inflame  and  disorder  society,  and  ai-e  body'of  **  * 
therefore  within  the  cognizance  of  the  law.  (o)    And  scandal  men. 
published  of  three  or  four  persons  is  punishable  at  the  com- 
plaint of  one  or  more,  or  all  of  tliem.  (p)  Actions  ana 

It  appears  to  have  been  considered  that  the  I'emedies  by  ac-  indictments 
tion  and  indictment  for  libels  are  co-extensivo,  and  may  be  ^°'l^i|j®^^ 
jaegarded  as  upon  the  same  footing,  {q)  t,vc.  ^"  ^ 

k  Holt  on  Libel,  235,  23G«  party.    In  a  late  cisc  Lord  EUenborough,  C. 

/  Woolnoth  V.  Meado^vs,  5  East.  463,     In  J.  held,  upon  argument,  that  the  declarations 

this  case  the  defendant  bad  said  of  the  plain-  of  spectators,  while  they  looked  at  a  libellous 

til^  <<tbat  his  character  was  infamous — that  picture  in  an  exhibition  room,  were  evidence 

lie  would  be  disgraceful  to  any  society — that  to  shew  that  the  figures  pourtrayed  were  meant 

dtUcacy  forbad  him  from  bringing  a  direct  to  represent  the  parties  stated  to  be  libelled, 

charge — but  it  was  a  maU  child  who  com-  Du  Bost  r.  Beresford,  2  Campb.  512. 
plained  to  him ;"  and  these  words  were   un-         o  Holt  on  Lib,  237. 

derstoodi  to  mean  a  charge  of  unnatural  prac-         p  Id,  Ibid,    In  Rex  r.  Benfield  and  San- 

tices.  ders,  2  Burr.  980.  it  was  held,  that  an   infor- 

m  By  Lord   EUenborough,  C.  J.  in  Rex  r.  ination  lay  against  two  for  singing  a  libellous 

Lambert  and  Perry,  2  Campb.  403.    And  in  song  on  A.  and  B.  which  first  abused  A.  and 

a  case  of  libel,  Rex  v.  Watson  and  others,  2  then  B.    And  it  was  said  that  if  the  defend- 

T,  R.  206.  Buller  J. said,  "Upon  occasions ot  ants  had  sung   separate  stanzas,  the  one   re- 

this  sort  I  have  never  adopted  any  other  rule  fleeting  on  A.  and  the  other  on  B.  the  offence 

than  that  which  has  been  frequently  repeated  would  still  have  been  entire.  A  libel  upon  one 

by  Lord  Mansfield  to  juries,  desiring  them  to  of  a  body  of  persons  without  naming  him  is  a 

read  the  paper  stated  to  be  a  libel  as  men  of  libel  upon  the  wiiole,  and  may  be  so  describ« 

common  understanding,  and  say   whether   in  ed  ;  and  where  a  paper  is  published  equally 

their  minds  it  conveys  the  idea  imputed."  reflecting  upon  a  number  of  people,  it  reflects 

n  1  Hawk.  P.  C.  c,  73.  s.  5.    4  Bac.  Abr.  upon  all,  and  readers  according  to  their  diffcr- 

lAbd  (A)  3.  p.  463.  where  it  is  said  in  the  ent  opinions  may  apply  it  so.     Rex  r.  Jenoui:) 

■aarginal  note  that  if  an  application  is  made  7  Mod.  400. 

fot  an  information  in  a  case  of  this  kind,  some  q  Starkie  on  Lib.  150.  165.  550.     Holt  o)s 

Inend  to  the  party  complaining  should,  by  af-  Lib.  215,  216.    Bradley  r.  Mcthuen,  2  Ford's 

fidavit,  state  the  having  read  the  libel,   and  MS.  78.    This  must  be  understood,  howeve;, 

uaderttanding  and  believing  it  to  mean  the  of  cases  where  the  libel  from  its  nature  and 


-^ 


•306 


Of  Ukdh  fo^Tmth  m  Jm^mMM. 


f 


Tte  partj       ^It  it  quite  clear  tliat  in  ea  Indictaesk  or 
^^j^  cvtion  for  a  libel  the  party  cannot  jwt^  thttt  Hi 
ite  COS-      trne,  or  that  the  peraon  ujion  whoai  it  ia  — -"^  '^' 
2<»^of»    patation.    The  ground  of  the  crindnal  i 
cm!  *"*      ^  miMchUf  which  libelM  are  calculated  to 

the  minds  of  the  neople  from  religion  and  good 

dering  them  hostile  to  the  government  and  magi 

country,  and  where  particular  indiridnali  aro 

causing  such  irritation  in  their  minds 

commit  a  hreach  of  the  public  peace.  The  law* 

not  permit  the  defendant  to  give  tim  truth  of  tha 

ter  in  justification ;  any  attempt  at  which  in  tiba 

libels  against  religion,  moralityt  or  tim 

be  attended  with  consequences  of  the  greatest 

in  the  case  of  libels  upon  individualst  might  be « 

just,  and  could  never  afford  a  substantial  dafinoe 

A  libel  against  an  individual  may  consist  In  the 

some  personal  deformity,   tiie  actual 

would  only  shew  the  greater  malice  in  the 

even  if  it  contain  charges  of  misconduct  lb— dad  ia 

publication  will  not  be  tiie  less  likely  to  prodnca  a 

of  the  public  tranquillity.  It  has  been  observed  that  tfmoHk 

er  appearance  of  truth  there  may  be  in  any  BMAdaai  Eisa^ 

live,  it  is  so  much  the  more  provoking  $  and  thai^  ia  a 

state  of  ^vemment,  the  party  grieved  ou^t  to 

every  iigury  done  to  him,  in  the  ordinary  oonr 

not  by  any  means  to  revenge  himself  by  the  odioaa 

of  a  UbeL  (r) 

*Bat  there  are  some  circumstances  which  wID 
^..  (..w-      publication  from  being  deemed  libellous.  It  has  _. 

eMMitagp  in  that  no  false  or  scandalous  matter  contaimpd  la  a  ^ 

jvgSeTwiU  ^  <^D>n^ttee  of  parliament,  or  in  articles  of  the  psaoe  odUhlt* 
"^^^        ed  to  justices  or  peace,  or  in  any  other  prooeadh^  la  a  re- 

Klar  course  of  justice,  will  make  the  complaint  amanat  to  a 
el ;  for  it  would  be  a  great  discouragement  to 
subject  them  to  public  prosecution  in  respect  of 
tions  to  a  court  of  justice.  {$)  Thus  where  a  cl 

satinet  inflictt  ft  prWate  injury,  tnd  not  of 
thOM  cmMt  in  wblcb  the  public  only  can  be 
nid  to  be  effocted  by  tbe  libel. 

r  1  Hawk.  P.  C.  c.  73.  t.  S.  4  Bac.  Abr. 
JUW  (A)  5.  p.  455.  4  Blac.  Com.  150»  151. 
Scarkfte  on  Ubel  556  d  tequ.  Holt  on  Lib.275. 
ef Mfik  B«t  tboogh  the  truth  is  no  joitification 
in  a  criminal  prosecution,  yet  in  many  initan- 
Cf  f  it  is  considered  as  an  eatenuation  of  the 
ofleoct ;  and  tbe  court  of  King*s  Bench  has 
laid  down  this  general  role,  that  it  will  not 
grant  an  information  for  a  libel,  unless  the 
flfooeentor  who  applies  for  it,  makes  an  aA- 
davit  asserting  directly  and  pointedly  that  he 
is  laaocoat  of  the  charge  imputed  to  him.  This 
rale  however  may  be  dispensed  with  if  the 
person  libelled  resides  abroady'^r  if  the  impu- 
tations of  the  libel  are  general  and  indefinite, 
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or  if  it  is  a  charge  against  tlw 
language  widch  be  has  held  fas 
Blac.  Com.  151,  note  (•).    Da 

t  1  Hawk.  P.  C.  c.  TS.  ■•  t.  4 
Lf5e/ (A)  4.  p  454.  Itbholtekj 
no  want  of  jurisdiction  In  tkt  coort 
the  complaint  shall  be  axUbttad. 
a  libel;  because  the  misuktoa  Ula 
not  impotable  to  the  party,  bnt  in  Ui  OMih 
sel :  but  Hawkins  says  (1  Hnrk.  c  yaia.Si) 
that  if  It  manifestly  appeals  tlini  a 
tion  is  entirely  false,  srialicioas^  aad 
less,  and  conmwneiHl,  not  with  a  dosifi  M  • 
through  with  it,  but  only  tn  aapoea  tka  m^ 
fcodant*8  ciMracter  nndar  tkt  skew  of  a  hapl 
proceeding,  he  cannot  9m  m  nans  mjf 
such  a  roockeiy  of  pablic  joMea  ilmrii  wM 
rather  aggrattte  tba  dtaoa  tlMui  aafci  a 
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ttifi  dcfptiditnt.,  in  a  rertain  affiilavit  bcfitrr  the  rourt*  had  said  M 

that  tlie  {iliiiiittff,  in  a  former  alllilavit  againnt  the  defcnilaiit>  <H 

hail  awwm  ralarly,  the  court  held  that  this  was  not  libdlnus;  I 

for  in  every  dispute  in  a  court  of  justice,  where  one  bjr  aflida-  ■ 

vit  chai'ges  a  thing  and  the  other  detiteH  it,  the  charges  must  ■ 

be  contradictory,  and  tliere  must  he  af&rmation  of  falsehood.  (()  M 
It  *i8  also  held,  that  no  presentment  of  a  grand  jury  can  be  a  r*  3081b 

libel)  not  only  because  persons  who  are  supposed  to  be  return-  M 

od  without  their  own  seeking,  and  are  sworn  to  act  impartial-  I 

ly,  Bhalt  be  presumed  to  have  pi-opcr  evidence  for  what  they  M 

dO(  but  also  because  it  would  he  of  the  utmost  ill  c<in3ei[Uence  ■ 

in  any  way  to  discourage  thi-iii  from  making  their  entjuiries  fl 

wit!)  that  freedom  and   readiness  wliirli  the  public  good  re-  H 

quires,  (tt)     And  where  a  court-martial,  stttKr  stating  in  Uieir  ^| 

sentence  the  acquittal  of  an  ofticer  against  whom  a  charge  hod  ■ 

b«cn  preferred,  subjoined  thereto  a  declaration  of  tiieir  opi-  H 

nion,  that  the  charge  was  malicious  and  groundless,  and  that  V 

the  conduct  uf  the  prosecutor,  in  falsely  calumniating  the  ac-  ^ 

cuscd,  was  highly  injurious  to  the  service,  it  was  held  that  the  \ 

riretiidcnt  of  the  court- martial  was  not  liable  In  an  action  for  a  J 

ibel  for  having  delivered  such  sentence  and  declaration  tnthe  J 

judge  advocate;  and  Mansfield  C  J.  in  delivering  his  opinion  H 

naid,  "  If  it  appear  that  the  charges  are  absolutely  witliout  H 

foundation,  is  the  president  of  the  court-martial  to  remain  per-  **  V 

fectly  silent  on  the  conduct  of  the  prosecutor ;  or  can  it  he  any  ^ 

oRcnce  for  him  to  state  that  the  charge  is  groundless  and  ma-  < 

licious?"  (w)  'i 

The  meinliers  of  the  two  houses  of  parliament,  by  reason  of  ^nJ 
tiieir  privilege,  are  not  answerable  at  law  for  any  personal  re-  ^,"|^,' ^ 
Sections  on  individuals  contained  in  speeches  in  their  resjiec-  paiiianwnt 
tive  liouses  j  for  |Kdioy  reijuii-es  that  those  who  arc  by  the  con-  *'•  P'"'' 
stitution  apiwinted  to  iin>vitlc  for  the  safety  and  welfare  of  the  "**  ' 
public  should,   in  the  execution  of  their  high  functions,  be 
wholly  uninfluenced  by  private  considerations,  (x) 

•Thus  the  actual  proceedings  in  courts  of  justice  and  in  [*  309*1] 
parliament  arc  exempti^d  from  being  deemed  libellous :   it  be- 
comes  impoi-tant  tfi  inquire  in  the  next  place  how  far  the  same 
privilege  will  be  extended  to  communications  of  those  pro- 
ceedings to  Uie  public,  made  with  ijupartiaiity  and  correct- 

DCKS. 

It  has  always  been  held  that  a  publication  of  the  pi-occed-  How  Ut 

c*aMtabD(>n>.     Upouth.ipoiui  Mr.SiBikie,  u  1  Hunk.  P.  C.  c.  73.  c.  S.    4  Bu.  Ahr. 

>/Mr  nffltting  lo  lh«  •ovetil  aulhoHiItt,  »yi.  Ltbtl  (A)  4,  p.  4SS. 

that  il  maj  be  r<>ll'M;lril  generatif  that  no  nc-  u  Jekjrll  *.  Sit  Jobn  Moore,  t  Htw.  Sa 

lion  ciQ  b*  mKiiilaiiicd  for  any  ihlni  faiil  or  341. 

otheiwtM  publiiheil,  ill  ihi  courw  at  n  ,u<M-  i  Holl  on  Lib.  IM.     Slarkic  Ob  Lib.  111. 

cM  jiiocMdiag,  wheibir  ciimitiBl  or  civil  i  Ren  f.  Lord  AbingilciD,  I  En.  B.  fM-    Bj4 

ihoutb  (at  a  mallcioui  and  gtoundlDM  pmM-  Kan.Vltl,  r.  8.  m«Diba»  ol  paiKamMl  an 

-"•'—  -J)  action,  and  ptrh^  ao  ini^ictmrnt,  prodctgd  from  iJI  chaigca  againit  liitm  tit 

lugporMd,  IbDndcd  on  ihs  whetc  pio-  «n]p  thing  raid  in  tithei  bouM :  tnd  Ata  li 
riaeiared  in  Iha  Bit]  of  R<ghl»,  ~ 
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Publication 


ings  in  a  court  of  juRtirr  will  nol  be  pnitoctod  waiam  H  %•  a 
true  and  hmutt  Htatrment  of  tliow  prorrcdiiigH.  (f )  ■■!  p»* 
vided  it  wrrr  or  that  cliarartcr*  the  dortrine  aecMM  it  MUBOBi 
to  have  bft*ii  tliat  it  might  be  made  to  the  full  eztratflf  .^iHliiif 
what  had  actually  takni  plare.  (x)  More  recently*  kuipmw ^ 
it  has  bircii  said  that  it  must  not  be  taken  for  fgnaitA^  4(Mt1hi 
publication  of  every  matter  which  pasnes  in  a  ami  «f  jMlkl^ 
however  tnil  v  n'preMMiteiU  ih  uniler  all  ctrcuBBlaBoaiy  afi 
with  whatever  motive  published,  justifiable;  wmk  tlMf 
doctrine  must  be  taken  with  grains  of  aUowaaoa.  (•) 
Lord  Ellenborough,  C.  J.  said  **  it  often  hqipeoa  tlnft, 
stances  necessary,  for  the  sake  of  public  jnstioet  to  be 
ed  bv  a  witness  in  a  judicial  enquiry,  are  very  dlstmstacti 
the  feelings  of  individuals  on  whom  thev  relect:  aai  tt 
circumstances  were  afterwards  wantonly  puUiahodt  I 
hesitate  to  say  tliat  such  unnecessary  publicatiQA  waa 
bell<Nui,  merely  because  the  matter  bad  been  glTca  fai 
in  a  court  of  justice.**  (ft)    In  a  subsequent  can 

directly  to  this  point,  but  to  tbe.publicatioB  of  .^ 

parliament*  Bay  ley,  J.  said  *\It  has  been  argwl 
proceedings  of  courts  of  justice  are  open  to 
Against  that,  as  an  unqualified  proposition,  1  eator  vy  pi 
Suppose  an  indictment  fur  blasphemy,  or  a  trial  wfcpps 
cent  evidence  was  necessarily  introduced ;  would 
be  at  liberty  to  poiscm  the  minds  of  the  public,  by  _ 
that  which  for  the  purposes  of  justice  the  court  li 
hear?  I  should  think  not:  and  it  is  not  true  theniMa  thai  to 
all  instances  tlie  proceedings  of  a  court  of  justice  May  tofrii* 
lished.  Again  it  may  be  said  that  counsel  have  a  l||^  ia 
pursuance  of  tlieir  instnictions,  and  whilst  the  caan  bi  ■■■K 
on,  to  endeavour  to  produce  an  effect  by  makiaKaacbMaflr* 
^  ations  on  the  credit  and  character  of  parties  UM  their  wit- 
nesses, as  sometimes,  when  tlie  cause  is  over,  peibsps  tfaqr*"* 
sorry  for.  But  have  they  therefore,  or  any  other  fsaea  laba 
hears  them,  a  right  afterwanis  to  publish  those  ohavfattBaaf 
I  have  no  hesitation  in  saying  tliat  when  the  o« 
the  right  also  would  cease,  and  that  it  would  be  ao 
tion  to  plead  that  such  a  publication  was  a  transcrbtof  tbs 
counsePs  speech."  (r) 

It  should  be  observed  also,  that  the  publication  of  |Im|Ibu- 


jf  Waterfield  r.  the  Rithop  ofCluclirstrr,  2 
Bfod.  118.  Rex  r.  Wright,  8  T.  R.  297,  29A. 
par  Lawrence,  J.  Stiles  r.  S'nkef,  7  East. 493. 

9  Curry  r.  Walter,  1  Hot.  ^  Pul.  523.  re- 
larrad  to  by  Lawrence,  J.  in  Rex  r.  Wr(ght,  8 
T.  R.  »8. 

a  By  Lord  Ellenborough,  O.  J,  and  Grose, 
J.  in  Stilei  r.  Nokei,  7  East.  503. 

6  /it.  Ibid,  And  see  Res  r.  Salisbury,  1 
Lord  Raym.  341.  that  it  is  indictable  to  pub« 
lish  a  scandalous  petition   to  the   House  of 


Lord!,  or  a  scaadldous  affidrnvh  nadi  Ib  * 
court  of  justice. 

€  Rex  r.  Creevey,  1  M.  fc  S.  SI.  b  *■ 
same  case  Lord  Elienborough,  C.  J.  mM,  *A8 
to  Curry  v.  Walter  (ante,  nota  •)  it  la 
cessary  for  the  present  purpoae  to  dii 
case ;  whenever  it  becomet  niowaiy  I 
say  that  the  doctrine  there  laid  dowa  ■«!  fea 
understood  with  very  great  liantatioaa;  aai 
shall  never  fully  assent  to  tlie  uaqoaiMii 
terms  attribuud  in  the  report  of  that  ciM  M 
Eyre,  C.  3^ 
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nary  examinations  before  a  magistrate  taken  ex  parte,  will  not  ofExparte 
come  within  tlie  principle  by  which  the  fair  repoiis  of  pro-  *i^n™jj^fo 
ceedings  in  courts  of  justice  have  been  held  to  be  privileged*  a  magis- 
Such  publications  have  a  tendency  to  cause  gi'eat  mischief  by,  tr^^f  may 
perverting  tiie  public  mind,  and  disturbing  the  course  of  jus-  ^^  i^beUous 
tice ;  and  if  they  contain  libellous  matter,  will  be  considered 
as  highly  criminal,  (d)    And  the  Court  of  King's  Bench  has 
gone  to  the  extent  of  granting  a  criminal  information,  for  pub- 
lishing in  a  newspaper  a  statement  of  the  evidence  given  be- 
fore a  coroner's  jury,  accompanied  with  comments,  although 
the  statement  was  correct,  and  the  party  had  no  malicious  mo- 
tive in  the  publication,  (a) 

^Though  the  publication  of  a  proceeding  in  parliament  will,  [*  311] 
in  general,  be  considered  as  privileged  and  protected  from  be-  How  far  the 
ing  deemed  libeHous ;  (e)  and  the  printing  and  delivering  a  ^7**l'Sceed" 

Ctition  to  members  of  a  committee  of  the  House  of  Commons,  fngs'in  par- 
ing according  to  the  order  of  proceedings  of  pai*liament  ana  liametit  is 
their  committees,  has  been  helcl  to  be  justifiable ;(/)  yet  it  '^"°''**'^«^- 
may  be  doi^ted  how  far  the  circulation  of  a  copy  of  a  ^\Titing 
containing^ matter  of  an  injurious  tendency  to  the  character  of 
an  individual,  tliough  published  for  the  use  of  the  members,  is 
legitimate  and  exempted  from  prosecution,  {g)  And  it  is  clear, 
that  the  publication  of  the  speech  of  a  member  of  parliament, 
if  it  contain  matter  of  libel,  is  not  protected,  even  though  such 
publication  be  made  by  the  member  himself.    In  a  case  upon 
this  subject.  Lord  Kenyon,  C.  J.  observed  tliat  if  the  words  in 
question  had  been  spoken  in  the  House  of  Lords,  and  confin- 
ed to  its  walls,  tlie  court  of  King's  Bench  would  have  )iad  no 
jurisdiction  to  call  a  member  of  that  house  before  them,  to  an- 
swer for  such  words  as  an  offence ;  but  that  the  offence  was 
the  publication  of  them  in  the  public  papers,  under  the  autho- 
rity of  the  member,  with  his  sanction,  and  at  his  expense:  that 
a  member  of  parliament  had  certainly  a  right  to  publish  his 
speech,  but  that  his  speech  should  not  be  made  the  vehicle  jof 
slander  against  any  individual  ^  if  it  were,  it  would  be  a  li- 
bel. (A)     And  in  a  more  recent  case  it  was  held  by  the  court 
of  King's  Bench,  that  a  member  of  the  House  of  Commons 
may  be  convicted  upon  an  indictment  for  a  libel,  in  publishing 
in  a  newspaper  the  report  of  a  speech  delivered  by  him  in  that 
house,  if  it  contain  libellous  matter,  although  the  publication 
be  a  correct  report  of  such  speech,  and  be  made  in  consequence 
of  an  incorrect  ^publication  having  appeared  in  that  and  oth-  T*  312] 
er  newspapers,  (i) 
Having  treated  generally  of  the  publications  which  may  be 

if  Rex  V,  Lee  and  another,  5  Esp.  123.  Rex  Lord  Kenyon,  C.  J.  and  Grose,  J.  as  having 

r.  Fisher  and  others,  3  Campb.  563.  happened  in  the  worst  of  times. 

a  Rex  V.  Fleet,  1  Barnw.  &  Aid.  379.  /  Lake  r.  King,  1  Saund.  131.                        ^ 

e  Rex  c.  Wright,  8  T.  R.  293.    In  this  case  g  Sec  the  judgment  of  Lord  EUenborough, 

a  former  case  of  Rex  v,  Williams,  2  Show.  C.  J.  in  Rex  r.  Creevey,  1  M.  &  S.  278. 

471.    Comb.  18.  was  animadverted  upon  by  h  Rex  r.  Lord  Abingdon,  1  Esp.  226* 

t  Rex  r.  Creevey,  1  M.  k,  S.  273. 
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f  iiiiHiilrn'ii  as  librlliHis,  it  may  be  uflcfal  to  ivfer  to 

till*  paiiirulnr  jMiiiits  wliirli  luvo  hffn  holdniy 

tl  ;itifiiis:  I.  A};uiiist  tin*  Chri^aii  religion:  II.     ^ 

niiit\  :  111.  Ai^iiiiM  tliiMniistitution:    iV.  AgainsTtlK  Uag: 

\ .  V^iiirisi  till*  tu(»  Imiiscs  nf  iiarliiunent :  VI.  AgoiaBl  thega- 

wrnmiiit  :  VII.  .\}?ainst  ilir  magistrates  and  the  admfautlnh 

tiiiri  of  Jiix.ti(-i-:    ^111.  agaiiwt  private  individuals:  aiidf  QL 

Again-*!  furrigiiers  ot'distiiii'tiun. 

orpu!iiir3.      I.  1 1  has  liccii  lirftin*  olisiTved,  (fc)  tliat  blasphcBU^g  Gol^ 
\mn%  (ir  tiiniiiig  ilir  ilfM-iriiirs  ofilie  Christian  religion  to  ouuluut 

CbriftiViiM'^  ami  riilit  iih%  is  an  iiidirtubli*  oflence.  At  conunon  IsVp  al 
vtiiginn.  bhis|ih«'mirs  against  (;«mI.  as  denying  His  being  or  firandcnoe; 
and  all  fontunirlinns  iT|)rourhes  of  Jesus  Christ;  all  praftun 
srofliiig  at  llir  holy  Krriplun\  or  exposing  anv  part  ttovof  to 
ronlempl  or  ridicule :  and  also  Mc*ditious  words  in  derugidua 
orthr  estahlishi'd  irligion  ;  an'  considered  as  oflbncc8»  tnritag 
to  subvert  all  irligion  and  morality,  and  panishabk  by  thi 
tcm|N>ral  courts  with  Phh*  and  imprisonment,  a^A  also  iidhr 
iiious  corporal  punishment  in  the  dis<*n*tion  of  tMxou^(() 
huiiiiri  Sonit-  prn«  isjdiis  \\\\\i  also  hern  made  upon  this  nbJMt  bj 

u|H•nlli•^  statutes.  Thr  i  Kdw.  >  1.  r.  l.(m)  enacts  that  penons  i«- 
■uiijc'i.  ^iii,,^  t)„.  K;orann-nt  id'  the  l^onPs  supper  by  contaBptaoai 
wot'fis  f»r  oiherwise,  shall  siiflfer  imprisonment.  TkestaMa 
I  Kli/.  c.  ':.  enacts  that  if  any  minister  shall  speak  a^y  tU^ 
in  derogation  of  the  h«Nik  of  common  prayer  lie  th^llf  if  not 
I*  .'ll.'IJ  heiieliced,  he  imprisoned  one  \ear  tor  the  first  *ofltaiee^  tad  filT . 
lite  the  secmid  :  and  if  lie  \w  henericcd«  shall  for  Aolnt  of- 
lent  I*  he  imprisoned  six  nunitlis,  and  forfeit  a  year'a  Tilaa  of 
his  henetice :  for  tlie  second,  sliall  he  deprived  and  aaflhr 
\ear*H  imprisonment ;  and  tor  the  thini  shall  in  Uko 
tie  dr|ii-l\ed  and  sutler  imprisonment  for  life.  Andfliat  if  any 
per-^oii  \\h;it  <.>ie\er  shall  in  |)la}s,  songs,  or  other  onca  wonb^ 
s|N*aU  iiii,\  thin;;  in  dei*o£r;itiinN  deppiiving.  or  despiafaigof  tke 
said  tiook.  or  shall  torciid}  piv\ent  the  reading  of  it^  orcaaao 
an\  other  sri'\ice  to  he  ivad  in  its  stead,  he  sliall  forlldt  filT 
the  fiiNi  ntreni  e  100  marks  ;  for  the  second  400 ;  and  tat  tto 
tliird,  shall  I'm-trit  all  his  ^oods  and  chattels,  and  auflh*  in- 
prisonnient  lor  life.  l\y  the  ^  Jac.  1.  c.  :2U  a  persoa  naiiig 
the  name  id' the  ||olv  *rVinit\  profanely,  or  jestingly,  ia  any 
Ntage.pla\.  interlude,  or  shu\\.  shall  he  liable  to  a  firifaw pe- 
nalty often  iNMinds.  The  t  \V.  111.  c.  18.  s.  17.  enacted  ttiat 
whm^ver  should  den\  in  his  pivaching  or  writing  the  doctrine 
of  the  hiesseil  Trinity,  should  h»si*  all  benefit  of  the  act  for 
granting  toleration.  This  siMtion  is  now  i-epealetl  by  53 Geo. 
111.  c.  iGt).  hut  >\liile  it  was  in  existence  it  was  considered  as 
o|)erating  t«i  depri\e  the  ollVnder  of  the  benefit  therein  men- 

fc  Wn/f,  p,  302.  ,,,  niiH^ale.lhy  l.Miry,  c.  i   and   n^ini 

I  8ce  tUe  raus  co'.lectc.'   m  I  Ma'H.  V.  C.      Iv  I  Lliz.  c.  I. 
«  5. 
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tioned,  leavuig  the  punishment  of  the  offence  as  for  a  misde- 
meanor at  common  law.  (n)  By  the  9  &  10  W.  III.  c.  32.  if 
any  person  educated  in  or  having  made  pi*ofession  of  the  Chris- 
tian religion,  shall  by  writing,  printing,  teaching,  or  advised 
speaking,  deny  the  Ciiristian  i*eligiou  to  be  true,  or  the  Holy 
Scriptures  to  be  of  Divine  authority,  he  shali,  upon  the  fii*st 
offence,  be  rendered  incapable  to  hold  any  office  or  place  of 
trust;  and  for  the  second,  be  rendered  incapable  of  bringing 
any  action,  being  guardian,  executor,  legatee,  or  purchaser  of 
lands,  and  shall  suffer  three  years'  imprisonment  without 
baiL  (o)  A  pei-son  ^offending  under  this  statute  is  also  still  \^  614] 
indictable  at  common  law.  (p) 

Upon  the  ti*ial  of  an  information  against  the  defendant  for  To  re- 
uttenng  expressions  grossly  blasphemous.  Hale  C.  J.  obseiT-  pJJ^**^^  ^^ 
ed,  that  such  kind  of  wicked  blasphemous  words  were  not  on-  religion  u 
ly  an  offence  to  God  and  religion,  but  a  crime  against  the  to  speak  iu 
lawsy  statei  and  government,  and  thei'efoi'e  punishable  in  the  '"^'t^^faw 
court  of  King's  Bench.    That  to  say  i*eligion  is  a  cheat  is  to 
dissolve  alMaose  obligations  whereby  civil  society  is  preserv- 
ed ;  that  C^^stianity  is  part  of  the  laws  of  England,  and 
therefore  to  reproach  the  Clu'istian  i*eligion  is  to  speak  in  sub- 
version of  tlie  law.  {q) 

In  a  case  where  the  defendant  had  been  convicted  for  pub-  The  chris« 
lishing  several  blasphemous  libels,  in  which  the  miracles  of  <>.»"  f^^i- 
4mr  Saviour  were  turned  into  ridicule  and  contempt,  and  his  ofthe^iaw" 
life  and  conversation  calumniated,  it  was  moved  in  arrest  of  of  the  land. 
judgment  that  this  was  not  an  offence  within  the  cognizance 
oi  £e  temporal  courts  at  common  law ;  but  the  couH;  would 
not  suffer  the  point  to  be  argued,  saying  that  tlie  Chi*istian  re- 
ligion, as  established  in  this  kingdom,  is  part  of  the  law ; 
and  therefore,  that  whatever  derided    Christianity  derided 
the  law,  and  consequently  must  be  an  offence  against  the 
law*  (r)    It  was  also  moved  in  arrest  of  judgment,  that  as  the 
intent  of  the  book  was  only  to  shew  that  the  miracles  of  Jesus^ 
CSuist  were  not  to  be  taken  ui  their  literal  sense,  it  could  not 
be  considered  as  attacking  Christianity  in  general,  but  only  as  3^,^  thouch 
striking  against  one  received  proof  of  his  being  the  Messiah ;  to  write 
to  whicn  the  court  said,  that  the  attacking  Christianity  in  the  ^^^!"^.^  . 
vay  in*whichitwas  attacked  in  this  publication  was  destix>y-  r#"Q'|^*i 
img  the  very  foundation  of  it ;  and  that,  though  there  were  j-  ^^      i^ 
vofessions    in  the  book  that  its  design  was  to  establish  m/isfr^' 
Christianity  upon  a  true  bottom  by  considering  these  narra-  offence  at 
tions  in  Scripture  as  emblematical  and  prophetical,  yet  that  ^aw"the 
such  professions  were  not  to  be  credited,  and  tliat  the  rule  is  court  win 

n  By  Lord  Kenyon  io   Rex  v.  Williaini,  This  statute  also  related  to  persons  denyipE, 

1797,  Holt  on  Lib.  66.  as  therein  mentioned,  reapecting  the  Ilofjf 

o  fiat  the  delinquent  publicly  renouncing  Trinity ;  but  such  provUlAit  are  repealed  by 

hii  error  in  open  court  within  four  months  af-  53  Geo.  III.  c.  160. 

ter  the  first  conviction,  is  to  be  discharged  for  q  Rex  r.  Taylor,  Vent.  299.    3  Keb.  607. 

that  once  from  all  disabilities.  r  Rex  r.  Woolston,  Barnard.   162.    2  8(f« 

p  Barnard.  162.    2  Str.  834.     Fitzgib.  64.  834.    Fitzgib.  64. 
Rfxr.  Williaros,  1797.    Rex  r,  Caton,  1812. 


31  ;i  Oj  Lihehf  ^v.  agninnt  the  Christian  JkUgmtu  [l 

I...I  inr.i.iiv  aUrzatio  cuutra  factum  mm  tMt  admUiemdam    B«t  Ike 

Hit!  i\  'T..    so  siiid.  t)i:i1  (lioiigli  to  ^ritr  agaiiiHt  Christiftnttj  m 

!-'imu.i"r...  i"^  <l(*ai'lv  ail  nflTriirr  at  roiniuoii  law.  they  laid  a  Btrev  mn 

III  c.'iii.!.-    tlir  wDi'i'l  ,i(«ii:raL  aii«)  did  not  intrnd  to  include  dimmtes  W 

urt-.i         t\\«H*ii  Irariird  iiii-ii  ii|miii  partirtilar  controverted  pomta;  wd 

'"""'''        ill  drlixmni;  tlif  jiid^MMnt  oftlie  court  Raymoiid,  Lord  C.J. 

saiil,  '*  I  wdiilff  \m\\v  it  taken  notice  of  that  we  do  not  lacd- 

il!r  Willi  an,\  ilid'i  rnirrs  id' opinion,  and  that  we  interpose  Oily 

whrrc  til/  \n'\  itiot  of  Cliristiunity  itseir  is  Ktnick  at.*'(f) 

Tbsdrrn.i       Thr  doiiriiir  of  tlir  (*liristian  religion  constituting  paitflf 

of  fuiuic      fi  .  I  ^^  ,^c  ii^^,  \i\w\.  Mas  irroenizeil  in  a  later  cafle^  whoc 

i»i>iir.iith«'  till*  jud^Micnt  ol  till*  (  onrt  of  King  h  Bench  was  pronouam 
priiiri|i.ii  (,|^|,|  .|  iHTson  (*on% iitcd  of  lia\ ing  iniblished  a  very  inpiotts 
ihrili'w! '''  ""<'  blas|dirinous  lilirl  railed  Paine's  J<e  of  Rauon.{t)  AA- 
litirst  J.  said,  tliut  a)tlioui;h  ttir  Almighty  did  not  reqaire  the 
aid  of  human  trihiinals  to  \  indicate  his  precepts,  it  waanevwr 
tliidcss  lit  to  shrw  our  ahhorirnce  of  such  wicketf  duttfiatt 
as  wen*  n  it  onh  an  oflencr  against  (lOcI,  but  against  all  lav 
and  govrrnnicnU  fnun  their  direct  tendency  tdttasohe  all 
the  bonds  and  (ddi|;ations  id*  civil  riotiety ;  anif^mt  it  wv 
n|NMi  this  giiuind  that  the  Christian  religion  conslitated  pait 
id'  the  law  «d'  ihi-  hind.     That  if  the  name  of  oar  ~ 


r*  QiQi  was  suflrnMl  t«>  hr  traduced,  and  his  holy  ^religion  treatel 

^  ^  witli  ronteinpt.  xUv  s<drninit}  of  an  oath«  on  whick  tke  doe 

administration  of  justice  dr|HMided,  would  be  destroyed,  and 

the  law  he  striiifNMl  of  one  of  its  principal  saadioM^  tte 

dirad  of  fiitniv  |)unishinents. (ii) 

Contmnelv  and  contempt  air  what  no  establiahBMBi  can 

Ratioini      tolerate:  hut,  on  the  other  hand,  it  would  not  be  proper  to 

^onate'irir.  ''^.^  '"0  ri\str.iint  u|>on  rational  and  dispassionate  diiw  mwAvm 

cuHions      of  tlieirctitude  and  pnipriety  of  the  established  BMide  of 

are  iiJow-    worship,  (tc)     A  sensible  w  riter  ujion  the  subject  of  libel  says 

as  to  tliis  |MHnt,  '*  that  it  may  not  be  going  too  fiu*  to  iafrr* 

from  the  principles  and  derisimis,  that  no  author  or  preacher 

who  fairly  and  conscientiously  prmnulgates  the  opiaionB  wHl^ 

whosi*  truth  he  is  impivssedy  for  the  benefit  of  otMra,  ia.  Cm* 

so  doing  amenahh*  as   a  criminal :  that  a  maliciooa  and 

chievous  intention  is  in  such  case  the  broad  boundary 

right  and  wnnig  :  and  that  if  it  can  be  C(dlected  friNB  the 

oH'eiisne  levity  with  whicli  so  serious  a  subject  is  treated,  or 

fifun  other  circumstances,  that  the  act  of  the  party  waa  niali^ 

clous,  then,  since  the  law  has  no  means  of  distinguishing  he- 

twecMi  diffei*eiit  degires  of  evil  tendency,  if  the  matter  pnb- 

$  Rex  r.  Woolston,  FItzaih.  GC.  hi  uUirr  respects  also  it  liiliculcd  and  TiUicd 

t  This  libel  was  of  the  uor^t  kiinl,  attnrk-  the  prtiphrts  our  Saviour,  hit  diiciplti|  aad 

ing  the  truth  of  Iha  Old  and  New  Tc^'tninriits  the  Sacird  ^Scriptures. 

arf;uing  that  there  wif-  no  cenuiiic  rcvrlatiou  u  Kcx  r.  Wil]iam>,  1797.     Holt  on  Ub.€9 

of  the  will  uf  (lorl  exibiinc  in  the  world  ;  and  note  (e). 

that  reason  wa?  the  only  true  faith  uhirh  laid  w  A  Ul.ic.  Com.  31 

any  obligations  on  the  con('nct  i)t  inrtiikiMil 
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lished  contain  any  such  tendency,  the  publisher  becomes  amen- 
able to  justice.''  {x) 

As  to  the  extent  of  this  offence  and  the  nature  and  certain- 
ty of  the  words,  it  appears  to  be  immaterial  whether  the  pub- 
lication is  oral  or  written  ;  tliough  tlie  committing  mischievous 
matter  to  jn-int  or  writing,  and  thereby  affoinling  it  a  wider 
circulation,  would  undoubtedly  bo  considered  as  an  aggravation^ 
and  afiect  the  measure  of  punishment,  {y) 


1C«« 


II.  When  the  star-chamber  had  been  abolished  it  appears  of  pubi 
that  the  court  of  King's  Bench  came  to  be  considered  as  the  t^ons 
eustos  morumf  having  cognizance  of  all  offences  against  the  ^o^]*L 
^public  morals;  {%)  under  which  head  maybe  comprehended  r*  3171 
representations  whether  by  WTiting,  pictui'e,  sign,  or  substi-  ^  -* 
tute,  tending  to  vitiate  and  corrupt  the  minds  and  morals  of 

the  people,  (a)  Formerly,  inde^,  it  appeai*s  to  have  been 
holden  tiiat  publications  of  this  kind  wei*e  not  punishable  in 
tiie  temporal  coui'ts;(6)  but  a  different  doctrine  has  since 
been  establi^ed,  (c)  and  in  late  times  indictments  for  obscene 
writings  aHV  prints  have  frequently  been  preferred  without 
any  objection  having  been  made  to  the  jurisdiction  of  the 
temporal  courts. 

The  principle  of  the  cases  upon  this  subject  seems  to  com-  orai  com^ 
prebend  oral  communications,  when  made  before  a  large  as-  munica-  ^ 
^mbly,  and  when  there  is  a  clear  tendency  to  produce  immo-  ^'°""* 
rality;   as  in  the  case  of  the  performance  of  an  obscene 
play,  (d) 

III.  Libels  against  the  constitution,  abstracted  from  all  Ofpubiica- 
personal  allusions,  do  not  appear  either  in  ancient  or  modem  ^*^".' 
times  to  have  been  often  made  the  subject  of  legal  enquiry,  co^tltu- 
In  general,  publications  upon  the  constitution  avoiding  all  dis-  tion. 
CQSsions  of  personal  rights  and  privileges  are  speculative  in 

their  nature,  and  not  calculated  to  generate  popular  heat.  But 
if  they  should  be  of  a  different  description,  tending  to  degrade 
and  vilify  the  constitution,  to  promote  insurrection,  and  circu- 
late discontent  through  its  members,  they  would,  witiiout 
doobty  be  considered  as  seditious  and  criminal,  (e) 

Thus  it  appears  to  have  been  adjudged,  that  though  no  in- 
dictment lay  for  saying  that  the  laws  of  the  realm  were  not 
^hhe  laws  of  God,  because  true  it  is  that  they  are  not  the  [*  318] 
laws  of  God ;  yet  that  it  would  be  otherwise  to  say  that  the 

9  Scarkie  on  Lib.  496,  497.  d  Stark,  on  Libel  504.    In  Rex  v.  Curl,  2 

jf  Starkie  on  Lib.  493.  Str,  790.  it  was  stated  that  there  had  beeq 

M  Sir  Ch.  Sedley's  cate,  1663.  Keb.  720.    2  many  prosecutions  against  the  players  for  obr 

Str.  790.    Sid.  168.  scene  plays,  but  that  they  had  had  interest 

«  Holt  on  Lib.  73.  enough  to  get  the  proceedings  stayed  before 

b  Read^s  case,  II  Mod.  142. 1  Hawk.  P.  C.  judgment. 

c.  73.  f.  9.  e  Holt  on  Lib.  86. 
c  Rex  9.  Curl.  2  Str.  788.    Rex  r.  Wilkes^ 

4  Burr.  2527. 
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Of  LibtU,  i'c.  agaifui  tki 


or  publi- 
cations 


lawn  of  tlic  realm  arr  contrary  to  tke  laws  of  God.  fjj  hmii 
a  drfeiidant  ^as  riiiniitril  on  an  informatioB  chai^ag  koi 
wilh  having  |iiihHNluMl«  r«inri*niing  the  govrnuest  of  E^> 
land  and  the  traitm-s  \\h(»  adjudged  king  Charloo  tlw  Finlli 
death,  that  the  ^ineriiintMii  at  the  kingaon  conainU  of  thm 
eMtatis«  and  that  if  a  rehellion  Hhould  happen  tai  Ae  kipg> 
donit  iiuleH!4  tliat  iThellioii  was  agaioHt  the  three  eatalH^ 
it  was  no  ivhrlUim.  ]i:)  In  another  rase  a  pmon  was  oa- 
\irtrd  lor  |)iihli*«liiiif;  a  lihrL  in  which  it  was  suraested  thit 
the  ir\idution  wa^  an  unjust  and  uncfiiiHtitutionafjproreedis^ 
and  the  liniitiititni  rstahlished  by  the  act  of  arttiiemft  WW 
repivscntrd  a.s  illtf^aU  and  that  the  iTvolution  and  settlcswit 
ofthe  ci*o^»n  ;ls  h\  hiw  (•>tablis1iod  hati  been  ntteMled  with 
fatal  and  |N'riiic  ions  nins('f|iii*ni*eM  to  the  subjects  of  thiskim* 
duni.  [h, 

IV.  Though  a  diflferrnt  ronstniction  may  have  pnvaihd 
in  moiv  urliitnirv  Ihnrs,  it  i^  now  settled  that  hara 


kSI"*****  not  relative  to  any  act  or  design,  however  wic 


king. 


» 


[•  319] 


Btacuief. 


or  iTpn*!iensibU*  thf)  may  \h\  art*  not  in  themseH^oveHacfci 
of  high  tn*ason :  hul  only  a  ini.spn»ion,  |Niniahable  ai 
l^y^  h\  liiic  and  ini]irisonnient,  or  other  corporal 
nient«  it)  Though  words  may  e\p<Hind  an  overt  mcU  wai 
shew  with  what  intent  it  \\as  done. (ft)  Amit  gemenUj 
speaking*  any  woitls  acts*  or  writing  tending  Is  ^ilil|y  or 
disgrace  the  king,  or  to  lessen  him  in  the  caleeB  of  his  soh- 
jects,  or  any  denial  of  his  right  to  the  crown,  even  in  oosi- 
nion  *and  unadvised  disrourse.  amount  at  comiion  law  to  a 
misprision  punishahh*  hy  tine  and  coriNtral  punishssBflt  (I^ 

Then*  aiv  also  stnne  legislative  pnivisi«ms  upon  this  sdkject. 
The  3  Edw.  i.  c.  34.  enacts  that  none  he  S4i  hardy  to  tell  or 
publish  any  false  news  or  tales«  wheivby  discord  or  occasion 
of  dis<*ortl  or  slander,  may  grow  between  the  kiag  and  his 
people,  and  the  girat  men  of  the  iTalm.  (m)  And  wiiha  view 
to  the  security  of  the  succession  of  the  house  of  HaaoveTt  ac* 
conling  to  the  ati  of  settlennMit,  a  law  was  passed  derlarii^ 
it  to  be  tirason  to  write  or  print  against  it.  (n) 

The  natuiv  of  tiie  offence  of  libel  against  tlie  nonaichper- 
sonalh\  has  been  ably  explaineil  and  illustrated,  arcoidi^;  to 
the  more  mild  and  liberal  doctrines  of  the  present  tisM^  in  ft 
case  of  ivcent  occurrence, 


/  2  Rol.  Abr.  7n. 

g  Rex  r.  Harrison  1C77.  3  Kel>.  ::1I.  Wm. 
SSi.  And  a  ircati&c  ii]>()ii  hLTc-iit.iry  liuhi 
iras  holden  to  be  a  libel,  (IioiikIi  it  coiit:iiiu*il 
no  reflection  upon  niiy  p.irt  ot  tlic  tlif  n  i;n- 
Terninent,  Reg.  r.  Bedl'otd  1711.  2  ^tr.  7»9. 
GUb.  297. 

h  Res  r.  Nuit,  I7.>1.  I)i^.  L.  L.  126.  and 
iee  Dr.  iShebbearo\  c-'im;,  ani'  Rr\  r.  Ciinc, 
Holt  on  Lib.  88,  89.  «inil  Sinrkiu  fii  Lib.  508. 

i  1  East.  P.  C.  c.  2.  s.  'ij.  |».  1 17. 

'■  rrohaRJin's-  raw.  C'ro.  C'ai   'Mi 


I  4  l>lar.  Cnm.  123. 

m  It  i«  '•aiil  to  have  been  retolved  bj  tUthe 
luilcfs  tliat  iill  writers  ni'  false  oewf  Bveia- 
dictahlc  and  puni»hablr ;  (4  Read.  Sc  L> 
Pi^.  I..  I..  23.)  and  probably  at  thii  day  ite 
fiibricatitMi  (ifnewK  likely  to  produce  any  path 
lie  ilGtiii'U'iit  would  be  considered  aa  ciiaiiaal. 
Sturkie  nn  Lib.  54^. 

n  6  Anne  c.  7.  and  bce  other  itatutet  which 
wfir  pab>e«^  for  the  purpofc  of  guarding  ihe 
kiiicV  i-hararter  and  title,  cited  in  Starkie  or 
f.lk  .V2M.  521. 
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The  defendant  ^as  cbarged  >vith  having  published  a  libd  Rex  v. 
to  the  following  tenor  and  eflTect :  **  What  a  crowd  of  blessings  J;^*S'* 
rash  upon  one's  mind,  that  miglit  be  bestowed  upon  tlie  coun-  ifis  not  u- 
try  in  the  event  of  a  total  change  of  system  !  Of  all  monai*chs  beiious  for 
indeed  since  the  revolution,  the  successor  of  George  the  Third  ^ho  aUows 
will  have  the  finest  opportunity'  of  becoming  nobly  popular."  the  sove- 
Lord  Ellenboroughy  C.  J.  in  addressing  the  jury  stated,  that  '«jp.  ^  ^ 
the  first  sentence  of  this  passage  would  easily  ailmit  of  an  in-  f^,  ^^wei* 
nocent  inteqiretation ;  that  the  fair  meaning  of  the  expression  fare  of  hii 
**  change  of  system"  was  a  change  of  political  system — not  a  *  „^*^^A^ 
change  in  the  frame  of  *the  established  government — >but  in  r*  320I 
the  measures  of  policy  which  had  been  for  some  time  pursued ;  ^^  .^^^^^  J 
and  that  by  total  change  of  system  was  certainly  not  meant  tion  of  ca-* 
subversion  or  demolitionf  the  descent  of  the  crown  to  the  sue-  Jumniating 
cessor  of  his  Majesty  being  mentioned  immediately  after.  His  bringinghi9 
kirdsliip  then  pi-oceeded,  <<  If  a  person  who  admits  the  wis-  personal 
iom  and  virtues  of  his  Majesty,  laments  tliat  in  tlie  exercise  go^«"»M«t 
•f  tliese  he  has  taken  an  unfortunate  and  erroneous  view  of  odium,"to 
tiie  interests  #f  his  dominions,  I  »m  not  prepared  to  say  that  express  re- 
this  tends  to*degrade  his  Majesty,  or  to  idienatc  the  affections  haV taken* 
of  his  subjects.     I  am  not  prepared  to  say  that  this  is  libel-  an  errone- 
lous.    But  it  must  be  with  perfect  decency  and  respect,  and  o"*  view  of 
without  any  imputation  of  bad  motives.     Go  one  step  further,  q^eslion  ot 
and  say  or  insinuate  that  his  Majesty  acts  from  any  partial  foreign  or 
or  corrupt  view,  or  with  an  intention  to  favour  or  oppress  any  domestic 
individual,  or  class  of  men,  and  it  would  become  most  libel-  ^  **^^' 
lo«s."     Upon  the  second  sentence,  after  stating  that  it  was 
more  equivocal,  and  telling  the  jury  that  they  must  determine 
what  was  the  fair  import  of  the  words  employed,  not  in  the 
nore  lenient  or  severe  sense,  but  in  the  sense  fairly  belonging 
t%  them,  and  which  they  were  intended  to  convey,  Lord  El - 
leaborough  jH'Oceeded,  **  Now  do  these  words  mean,  that  his 
Myesty  is  actuated  by  improper  moti>  cs,  or  tliat  his  succes- 
fM>r  may  render  himself  nobly  popular  by  taking  a  more  lively 
^interest  in  tlie  welfare  of  his  subjects  ?  Sucli  sentiments,  as  it 
wouM  be  most  mischievous,  so  it  would  be  most  criminal  to 
propagate*     But,  if  the  passage  only  means  that  his  Majesty, 
during  his  reign,  or  any  length  of  time,  may  have  taken  an 
impenect  view  of  the  interests  of  the  countrj;,  either  respect- 
ing our  foreign  relations,  or  tlie  system  of  our  internal  poli- 
a;  if  it  imputes  nothing  but  honest  en*or«  without  moral 
ime,  I  am  not  prepared  to  say  tliat  it  is  a  libel."  And  again 
towards  the  conclusion  of  his  address  his  lonlship  said,  ^*  The 
question  cf  intention  is  for  your  consideration.     You  will  not 
difltort  the  words,  but  give  them  their  application  and  mean- 
ing as  they  impress  your  minds.     What  appeal's  to  me  most 
juaterial  is  the  ^substantive  pai'agraph  itself;  (0)  and  if  you  [*  321  j 

o  The  libel  was  published  in  a  newspaper ;      have   read  in  evidence  an  extract  from  the 
and  it  had  been  allowed  to  the  defendant  to     same  paper  connected  witli  the  subject  of  Uie 
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h  "^,,  ^'■'"^^J/KiiiWHplu  and  In  be  iIohII  villi  an  a  libel.  If 
.''*^' ,.•/"" !'jr»  j»"ii  d<i  iKil  SIT  that  il  ineaiis  ilistiiirtly,  ar- 
'*  r'*' ''*!'••'"'' ''*''''^""''*^*  ^'*  iiii|Hite  any  |Hir|MKU'd  mal-Mi- 
l\a^i'**^ ^liii  t(*  'li^  MaJ4*stv.  or  tlii)S4*  acting  under  kiiii,  bit 
^i'^^'^^iiriy  construed  as  sm  expn'ssion  of  ivfi^reU  that  u 
yf^.*  ^^i4  «ie\v  lias  ht  en  taken  of  publir  aflaii*s,  I  am  nut  pir^ 

^'^h\  "*  '**'.*  ^'''^^  *'  ***  "  libel.     'I'lieir  have  been  errors  in  the 
rylliiiistralion  of  tlir  nmst  enliglilened  men/*  (/i) 

V.  'riiet\\o  lionsesot'  parliament  are  anesHential  part  of  the 
cNr''^ "'  ,<tfnstitnti(iii,  and  entitled  to  n^ven^nre  and  rt*s|N*rt  on  arrouit 
""7^  (hr  (iftlie  ini|Nn*tant  publir  duties,  vliirli  they  have  to  dischargiL 
|Jf^  b*""'*  But  iis  tliev  have  the  |)over  of  tirating  libt^ls  againHt  them  as 
*''||f''*     bivarhes  ot  their  pri\ lieges,  and  vindicating  theni  in  the  na- 
tniv  of  contempts,  more  cases  of  such  libels  are  to  be  met  with 
in  their  journals  than  in  the  procetMlings  of  the  courts  of  law. 
Thr  common  law.  ho\\e\er,  is  fully  cajiahle  nf  taking  rogni- 
zanc«'  ot  aii\  puhlicutimis  rctlecting  in  a  libellous  manner  up- 
on thememh«'rs  or  proceedings  id*  the  hous(*s  of  iiarliament;(f) 
r*  322]  and  it  seems  *rathrr  to  li:i\r  been  the  inclination  of  jiarlianient 
in  modern  times  to  diirct  pros«'cutions  tor  such  offences  in  tho 
ccmrts  of  comnum  law.  and  t(»  waive  the  exeirise  of  their  own 
extensive  privileges.   In  the  case  id* the  King  r.  Stockdale, ( r) 
the  Attorney  (ieiicrat  in  his  s|NTcli  to  the  jury,  after  stating 
the  addre>s  (d*  tlM>  llous4'  u\'  Commons  to  the  king*  prayii|[ 
that  his  Majcstv  would  dii-cct  the  inrormati«>n  to  be  filed,  pn- 
ceeded  thus.  *'  I  state  il  :is  \\  measure  which  they  have  takdt 
thinkiii.u;  it  in  their  wisdom,  as  every  one  must  think  it*  to  be 
the  fittest  tf)  hrint;  hdori'  ajurv  of  their  country  an  offerdrr 
against  themselves,  avoiding  theivhy.  what  sometimeH  iiuleed 
is  unavoidable,  hut  which  lliey  wish  to  ^void  whenever  ic cai 
be  done  with  propriety ,  the  acting  both  as  judges  and  area* 
sers,  which  tliey  must  necessarily  have  dime,  had  they  mort- 
<'d  to  their  (»wii  powers,  whirh  air  great  and  extensive,  lorthe 

)ia^f>jj;c  rihir^cit  a>li:M  IIdii^,  :i]tiin!iL;i  •:io;iim-  \\r\  r.  I\i-i-vi*s,  3li  (jin.  III.  in  coiiMijacnct  of 

rd  from  it  by  cxtranr!);.-^  i:iiit!i  ..  .Hi.i  ;.iii:tc  i  a  rf<tiliiliiiii  nt  (lit-  huiii>r  ot'cninnioitt,  iteclir^ 

in  a  i)i(Tci'cii't  (-h.ii.iriti.  in:;  .i  ]);in:]>lilii,  imblibhocniy   the  defenduiCt 

ji  Hex  r.  I^initjiit    .n.<i    I'ln. .    Z   ('.i:ii|  !•.  in  Ih<  .i  lihii.     In    the    puiiiphlei   which   was 

3<ltt.  •  :iii(  i    ^' 1'hiiiiulits  on   thf    Enciish   GoTem- 

q  As  in    Re\  r.  Knynrr,    J   l>a:i.  n''..   2!'i.  itiriit/*  tm-ip  \\  :i>  ilii>  pa'^siigc  aiiiung»l  oihrrs 

where  the  ilf'frni'.iut  wa*  i  u.n  uMi- I  »>t    prin'-  uhii'h    ihi*    house   «Jeenird    lituMouii — ••Thlt 

ju"  il  scaiiilalont  li!>i'l  on  tin*  h  j    •>   ;iir-!    rom-  \\u-  kin[;*o  iznvcrruiit'iit  inicht  ^r  on  if  ihe  lords 

inons  ;    rmil  in  Hi'N  i.  Owi  ;«.  J.">  tirn.  11.  MS.  iiu.]   ri^iniiiDh'*   wvw    lop|*ei]   off."     Thejury 

Dig.  L.  I-.  t»7.     1«>  f»«'<  '•  **'•  ■  ■•■'■'•'•  -■•  <»«'''.  ri'H-uh  jfil  ihi'  e\prp>>ion»   as:    merely    raeta- 

III.  an  ii.l-jnnnlion  \\t*  r.i«  ;  ■  >   •■•    Xti'im  ,  jii'Miral,  nnd  aciptiitcii  ilic  <!ef(>iulant. 
fleneral  Inr  a    lihfl    np'-'n    i-h-  l  ■■•i .,  i,\    roiu-  .-./«'*.  ii--'*'  (y». 

^mn"".     A  T>rL'^fcution  ve's  ul-'.'  j:  5»."  !».■!    si 


CHAP*  XXV.]  Of  LibelSf  ^c  against  the  OovernmenL  322 

purpose  of  vindicating  thems^ves  against  insult  and  conteinpt, 
but  which  in  the  present  instance  they  have  wisely  forborne 
to  exercise,  thinking  it  better  to  leave  the  offender  to  be  dealt 
with  by  a  fair  and  impartial  jury."  {s) 

VI*  The  extent  to  which  the  measures  of  the  King,  or  the  or  pubiica- 
proceedings  of  his  govemment,  may  be  fairly  and  legally  can-  ^'^°^f  ^^ 
vassed,  has  been  the  subject  of  much  discussion,  as  it  is  un-  govera- 
doubtedly  one  of  the  first  iinportance  ^  but  it  is  not  within  the  mcnt. 
scope  and  design  of  this  treatise  to  enter  further  upon  the  ques- 
tioni  than  by  stating  a  few  of  the  established  principles  and 
decided  cases. 

*It  may  be  observed,  that  the  liberty  of  discussion  which  in  r«  323] 
many  instances  has  been  admitted  on  the  part  of  the  officers 
(tf  the  crown,  would  seem  to  be  sufficient  to  answer  all  the 
purposes  of  tiie  honest  patriot ;— the  man  who  would  condemn 
only  with  a  view  to  genuine  and  constitutional  reformation. 
Upon  a  late  prosecution  for  a  libel  the  attorney  gcneraU  in 
his  opening  to  the  juiy,  thus  expressed  himself:  <^  The  right 
of  every  man  to  represent  what  he  may  conceive  to  bo  an  abuse 
or  grievance  in  the  government  of  the  country,  if  his  intention 
in  so  doing  be  honest,  and  the  statement  made  upon  fail*  and 
open  grounds,  can  never  for  a  moment  be  questioned.  I  shall 
never  think  it  my  duty  to  prosecute  any  person  for  writing, 
printing,  and  publishing,  fair  and  candid  opinions  on  the  sys- 
tem of  the  government  and  constitution  of  this  country,  nor 
for  pointing  out  what  ho  may  hone.stly  conceive  to  be  griev- 
ances, nor  for  proposing  legal  meaiw  of  i^edress."  (t) 

In  many  cases  which  may  oc^cur  the  due  exercise  of  tliis  li« 
berty  and  right  of  discussion  will  involve  considerations  of 
much  difficulty,  and  require  great  nicety  of  discrimination ; 
as  it  may  become  necessaiy  to  ascertain  the  particular  points 
at  which  tbcf  bounds  of  rational  discussion  liavc  been  exceed- 
ed. The  answer  to  the  following  question  has  however  been 
proposed  as  a  test,  by  which  the  intrinsic  illegality  of  such 
publications  may  be  decided :  (u)  *^  Has  the  communication  a 
plain  tendency  to  produce  public  mischief  by  perverting  the 
mind  of  the  subject,  and  ci*eating  a  general  dissatisfaction  to- 
wards government  ?" 

However  innocent  and  allowable  it  may  be  to  canvass  po- 
litical measures  within  these  limits,  it  is  quito  clear  that  their 
discussion  must  not  be  made  a  cloak  for  an  attack  upon  pri- 
vate character.  Libels  on  persons  employed  in  a  public  *ca-  r  ••  ;J24] 
pachy  i*eceive  an  aggravation  as  they  tend  to  scandalize  the 
government  by  reflecting  on  those  who  are  entnisted  with  the 
administration  of  public  affairs ;  for  they  not  only  endanger 
the  public  peace,  as  all  other  libels  do,  by  stirring  up  the  par- 

s  Sec  2  Rii]gway*t  Speeches  of  ihc  Hon.  T.         /  Rex  r.  Perry  and  another,   1793.     Sec  2 
Erekiiie,  p.  203.  Ridgway*s  SpeecheF,  371. 

i"  Starkic  on  I.ib,  '-2' 
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i  til  arte  or  nrvFjigr,  fast  ■ 
r  to  bfHd  in  tltr  pciiplr  s  dtalUie  at  0Mir 
eBm tiMH  to  futittn  uifl  flcditiou.  (w) 
Cum.  a  penoB  dcUrend  a  ticLrt  up  la  the  luiiiuter  after  Mmoik 

wkfliw  he  dednd  Um  to  Ukr  nottrc  UikI  oQiiticta  puned  m* 
wMw t  CTwrtwwJfa)toft»fi»tl  niKKutr»t«,iiiid  toqaiduBtti 
liiil  ■MJitiilii  III  iWi  Uiduty.  Slc:  mai  tbuwas  mM  to  be 
a  liMt  wmA  ma  ma^Mtniea  in  partit-ular  ven  MBntiaiA 
■■<  ttiai^  It  waa  not  anrml  llial  the  miglstratcs  mSoNi 
those  noes  kaowtnglj.  (ar) 
B«.r.TH-  1"  *  '^***  where  tha  dofaiilwit  waa  proMcuted  Npoa  aa  i» 
«Ub.  '  fbmatimi  Cn- a  libel  apon  tlu)  rn^cmmeat.  bn  coonaal  Ma- 
tnded  tiut  thepahlkatiMi  waa  uinoccot  aad  onld  not  hecea- 
■idmd  ae  UheUoaa,  hecaaw  it  did  not  tdect  apm  partkatar 
awaiaa.  Bat  Holt,  C.  J.  laid.  »  Tbey  say  notfalac  ia  aOU 
aat  vhat  rcAada  an  Mtoe  partjcular  persan.  But  Ob  ■  a 
Tfli7  utraase  dacMM  to  ear  that  it  ia  nat  a  librU  iijiirflat 
o«  the  gowHMBt;  eadeavouring  to  poawM  the  peoplt  All 
the  ywenaweit  ia  mal-adaunistrird  by  rurrnpt  irfaiiBt  tltf 
an  enidt^ed  in  aach  itatinns  citlirr  in  tlir  nary  or  aivjr.  T* 
mj  that  eomnt  oBccra  ttv  uppoinKd  in  admintirta  annb 
certalaiy  a  reiectioB  oa  0»  goTimnM-nt.  It  nea  dnvM  art 
be  called  to  accomt  tat  pamcasing  iIk  pcoplp  with  aia  ill  mI- 
■ioa  afthegoTerBBent.  ao  govrmmrnt  can  Mibaiat  j  andMg 
[*  325]  caa  be  vane  to  aaj  ganninent  tJiiui  to  nnilcavoar  *to  pea- 
care  aaliaoaKka  ai  to  the  maiift|;etncnt  oT  it ;  ihia  kas  alwv» 
beta  loaked  i^ob  as  a  aiaae,  and  n»  giivrmmrMcaa  be  a^ 
nnleae  it  be  paaiibed.**  (g) 
■„  ..  This  docUae  waa  rtcofn'ficA  in  n  morr  modcra  c»^ when 

the  dcAadant  waa  cbargeif  witli  {uililixliinK  a  libel  npoa  tte 
'  'atratiOB  of  tin  Imh  got  eninicut.  uid  upoa  tfae  pabHc 
t  and  character  of  the  loni  lirutrnant  uh)  lard  cbna- 
cellar  of  Ireland  Lord  Ellt-nburoiigti,  C.  J.  in  hjaaddmst* 
the  jury  obaemdf  "Ittoim  newdortrint-lbai  irapubUcaltea 
be  calCTlatod  to  aKcoato  tlic  affections  of  the  |>e<(ple,  by  briac- 
ing  the  pmrammX  iato  diH-eetrcm,  whether  the  expediut  M 
by  ridicale  w  obb^ayt  thr  prn«(>n«ocontli:(Tiing  biuadfiaai- 
paeed  totheiaficthnacfthe  law.  It  i»  arrimc)  lihasenr 
Men  ctmsidered  as  a  crime,  whether  urapl  in  one  farm  ar  aa- 
otha-.  The  caae  of  Uk*.  t.  I'uchin.  (l(.Tid<-a  in  the  tiatf  of 
lord  diief  jastice  HoU,  un  mnovod  all  ainhifpiity  fnta  this 
qaeattoa;  and  althoa^  at  tin-  period  when  that  mse  ww  de- 
cided neat  political  conteiitiuns  existed,  tlie  matter  waa  aol 
agaiabroagnt  before  the  judgf«  or  thvcoort  by  any  qpUO' 
tton  for  a  new  trial."  Aiid  afterward))  hii«  lnn)»bipaai&  "1^ 
haa  been  obaemd,  that  K  is  tlie  right  of  tlie  BriUah  wtjact 
toesUbUtheMlytfiiBhccilityortheineoihcnortbefann-  J 

•  lH»k.P.C.c.n.i.r.    4  Bu.Ahr.         x  4Bu.Abr.£iM(A)L^ail. 
W(A)  S.  P.4S0.    B«v.rnAUi^t8t.        y  Rn-*-TacUB,I1f«;    KM&dlfc  V 
'•»•»■  ?i.  Tri,  53S. 
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ment.  But,  gentlemen,  w-e  mnat  confine  otir»elvr8  within  li- 
initK.  Ifin  so  doing  iniUviiliial  feelings  ai-e  violated,  there 
tite  line  nf  Interdiction  begins,  and  the  ofTenre  bccomcH  the 
mibjoct  of  penal  visitation."  (%) 

VII.   As  niitliing  tends  moi'e  to  the  disturbance  of  the  pub-  Qrimi>lica-  | 
lie  weal  than  as)ieniionB  upon  the  administration  of  justice ;  ■'""» 

contempta  against  the  king's  judges,  and  srandalou»  reflw-  "J;"' 

lions  upon  their  proceedings,  have  always  been  considered  *aj»  r*  326] 
highly  criminal  offences ;  and  one  of  the  earliest  r.aRCs  of  libel  ii»d(h«^> 
appears  to  have  been  an  iiidirtment  for  an  oflence  of  this  miniim. 
•^d.  (o)  \'Z^_ 

Generally,  any  contemptuous  or  contumacious  words  spo- 
ken to  the  judges  of  any  courts  in  the  execution  of  their  offices 
arc  indictable;  and  when  reflecting  wonis  are  spoken  of  the 
judges  of  the  superior  courts  at  Wes«iinster,  the  speaker  is 
isdictahle  both  at  common  law  and  under  the  statutes  of  Scaii- 
daluui  Magnatiim,  whether  the  wonIs  relate  to  their  office  or 
Dot  {b) 

Any  publications  reflecting  upon,  and  calumniating,  the  ad-  Caio. 
miatstration  of  justice,  are  witliout  doubt  of  a  libellous  na- 
ture; and  where  a  libel  was  published  in  a  newspaper,  Jn  the 
form  of  an  advertisement,  pcflccting  on  tlic  proceedings  of  a 
court  of  justice,  it  was  characterized  as  a  reproach  to  the  jus- 
tice of  the  nation,  a  thing  insufi'erable,  and  a  contempt  of 
court,  (c)    So  an  order  made  by  a  corporation  and  entered  in  r,,  ,,. 
their  books  stating  that  A.  (against  whom  a  jury  had  found  a  Wavou 
verdict  with  large  damages  in  an  action  for  a  malicious  pro-  ""■*  ""'*" 
secutiun,  and  which  verdict  had  been  confirmed  in  Uie  court  of 
Common  Ploan.)  was  actuated  by  motives  of  public  justice  in 
preferring  the  indictment,  was  held  to  be  a  libel  reflecting  on 
the  administration  of  justice,  for  which  an  information  should 
be  granted  against  the  members  who  had  made  the  order. 
Ashlmrst,  J.  said,  that  the  assertion  tliat  A.  was  actuated  hy  _ 

motives  of  public  justice  ^carried  Willi  it  an  imputation  on  the  {_*  1127]  J 
public  justice  of  the  country ;  for  if  those  were  his  only  mo- 
tives, tJien  the  verdict  must  be  wrong.  Buller,  J.  said,  "No- 
tliing  can  be  of  greater  importance  to  the  welfare  of  the  pub- 
lic tliao  to  put  a  stop  to  the  animadversions  and  censures  which 
so  frequently  made  on  courts  of  justice  in  tliis  country. 
'.y  can  be  of  no  service,  and  may  be  attended  with  the  most 
■iadiievous  consequences.     Cases  may  hf4>p«ni  in  which  the 


raiK 


a  R*«  V.  CobtKti,  liru.  Hall  oa  Lib.  114, 
115.  StarklD  on  Lib,  539,  E30.  whBte  Ben  in 
lb*  now  aihe>  entet  itfurred  to. 

a  Holi  OQ  Lib.  153. 

b  SlatkWoa  Lib.  533.  wtitn  sue  tha  CKSet 
nlleclad.  Anil  im  I  Hawk.  c.  SL  >.  T.  tt 
tifU.  The  ptiKteHot  bf  wilt  of  itandahtm 
-  — -'mupbn  ihcawtnWOlDiIw.l.c.dl. 


Bui  the  civil  piocemling  it  uow  elniai 
lete,  Ihe  nobifily  prelarring  to  wain  t) 


II.  at.  I.e.  C     ItH.  Il.r 

II  well  at  of  «  trimliial  di 


•ir  •tnndei,  e 

iedi««,  u  (h*lt  fellow  st 
<  Vhi.  /■      -  ' 

(bcranl  11 


upon  tin  (Boie  rooline,  w 

— edi««,  u  (h*lt  fellow  subject*, 

Vhi.  Abr.  C«n(n>/>r(A)   44Pbtf«fl 


Of  laatf  fe.  agmkut  Ma^tnOa.  4^-.     [m 


judge  and  J1117BU7  be  Miatikah;  wbentlKiy  bid,  tlieUwlH« 
effMed  a  renedy ;  eBd  the  part)-  injured  »  raUUrd  in  tmnm 
oYrry  method  which  the  law  allowH  tn  mrrcct  the  mmakiw 
But  whrn  a  prrsnn  han  recnum-  i-illier  bjr  a  writing  like  tl» 
prtarnt,  by  puhliratintifi  in  print,  or  hy  nnv  other  nteaaa,  la 
calumniatr  the  promdinp  of  a  rourt  nf  jintic«>  tht  obvidw 
tcndenny  of  it  is  to  wrakra  the  wlmtTiUtraliitn  of  jtwtice.  aai 
in  coiHciiuence  to  sap  the  very  f'luiniaiioii  nf  (l»r  t-onstitatfaa 
itneir."  (J) 
Bm  t.  In  a  late  case  the  aame  docthnf  wa^  artrd  a|Mo ;  bat  it  w» 

WUh  aod  at  the  same  time  clearly  adDittr<l  lb»l  it  woultl  br  Uwral  ft 
«noih«r.  jig(.ugg  the  mrritt  of  the  verdict  <>r  a  jun .  or  tbf  drciitiiaH  rf 
a  jadgf^  prorided  it  be  done  witli  i-authtur  uiid  dncenry.  An 
iWDmation  was  flled  against  Uir  drhiidanlN  the  pra|>riM«i 
andprintenttfaSandayneiM'spapor.  furalibcl  u|iwn  L>r  Bfaur, 
J.  and  a  jni7(  by  whomM  priMOtuT  had  bren  Irii-d  br  nmnlBr 
and  aeqiiitted;  aad  it  was  coniended  on  the  )tart  nf  tbe  df> 
tedaiitB  that  they  had  anly  maitr  n  Tair  mw  of  ilietr  right  ti 
canraaa  the  procecdingn  of  a  ronii  nf  jmlirc.  time.  J.  mH, 
that  "it  certainly  was  lawfnl,  Willi  tlrrcnry  and  camtowv  *<■ 
discuss  tite  propriety  of  the  venlirr  ofa  jory,  iir  Uio  dscfaisiw 
ofajudge;  ana  if  the  dcfendantH  ■Imulil  hr  ihoii|rtitta  ban 
done  no  more  in  this  instance,  ihry  uootd  be  mUtled  to  aa 
acquittal:  but,  on  the  contru).  llirv  h«l  li  iiiii^iinail  the 
la«>  and  ought  to  be  convicted,'!!  tti<''i-\inu-t«  rmm  ike  nrww- 

E per,  set  oat  in  the  infonaatiaii.  (iihi.-itn<'<I  nu  potMmiag  or 
^     J       Kusion,  but  "only  declama'i iml  invriti*^  and  vm 

written  not  with  a  view  to  clai  iil.itr  ibr  truth,  but  to  tajare 
the  charactrn  of  individu&Ii,  nnil   in  liriiiK  lato  batn>d  and 
conteapt  the  administratiun  of  juMtirr  in  dto  cnuntry."  (e) 
Of  wotdt         It  aeems  that  no  indictment  vill  lie  for  ctiiitmi|)tuaaM  words 
ipokcn  of,  gacHum  either  of  or  to  LnCeriw  mnKintralm.  iiiile«a  they  are  at 
ii'ar''lnaeii^  tM  tioM  in  tlw  actual  execution  of  ibcir  tlntv,  or  at  but  an- 
traici.        less  the  words  afl^  them  directlv  in  tbHr  oflim i  thoogh  it 
may  be  good  cause  for  binding  the  uBV-ndor  to  ki«  gaod  hdia^ 
viouK  (/)    Tliis  doctrine  was  rrtvjEiiiizcd  in  a  t     ' 
where  the  defendant  waa  indict>  il  lor  nhji  trig  nf  a  justice  dTH 
peace  for  the  county  of  Middlesi-x.  in  Iiin  uhM«tH-r.  that  he  * 
a  «Gin»wIr0l  and  a /tor.  (;}    Loi-il  Kllmlnrtiu^lt,   C  J.  e 
*^tlie  words  not  being  spoken  ta  tbt-  jihIut,  I  tbiiik  Ihey  ■ 
not  indictable.    Tfaiadoctiuie  in  luii'l  ilown  by  L»nl  Uah  li 
case  in  Salkeld ;  (A)  and  in  Rex  r.  Ponrrk  in  Strange,  (i)  d 
court  of  Ring's  Bench  refused  tticrniil  un  inroniisitian  fbrng^'-^ 
ing  of  a  justice,  in  his  absence,  uiat  be  wa4  a/or 

d  Rh  t.  Watlon   Bnd  oUwn,  !  T.   R. 
1». 

t   Bex  r.  White  and  anoOiar,   ISOt,   I 

Cao^b.  359.     Th«  dcfenduiu  wan  found  -  ,       ...        --.- 

|ailij.    Ad4  Ka  a  doM  of  anolhgr  |iraGa«iui|         h  Re%  s.  WrisbuoD,  S  Salk.  MS, 
DjrlnformalioD  agaloit  iht  mom  dcfaddanH         t  i  Su.   IIST.     *~  '  ~  - 

[01  a  litKl  on  Loid  EUeuborouib,  C.  J.  Holt      I.oid  Rirm.  1(3. 
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However,  I  will  not  direct  an  acquittal  upon  Ibis  point,  as  it 
is  upon  the  record,  and  may  be  taken  advantage  of  in  arrest 
of  judgment  It  will  be  for  the  Jury  now  to  say  whether  tliese 
words  were  spoken  of  the  prosecutor  as  a  justice  of  the  peace, 
and  with  intent  to  defame  him  in  that  capacity  ;  for  if  they 
were  not,  this  indictment  js  not  siip|M)rted,  and  it  couhl  not  by 
possibility  be  a  misdemeanor  to  utter  them,  although  the  pro- 
secutop^s  name  may  he  iu  the  commissicm  of  the  peace  for  the 
cOimty  of  Middlesex."  A-)  But  it  has  been  holden  to  be  an 
indictable  offence  to  say  of  a  justice  *of  the  peace,  when  in  the  [*  3291 
exeeiMon  of  his  cffice^  "  you  ai-c  a  rogue  and  a  liar."  (/) 

yilL  As  every  person  desires  to  appear  agreeable  in  life,  or  pubUca- 
and  must  be  highly  provokexl  by  such  ridiculous  i-epi-cscnta-  ^^^rSm    i- 
tions  of  him  as  tend  to  lessen  liim  in  the  esteem  of  the  world,  va^r'ndu' 
and  take  away  his  reputation,  which  to  some  men  is  more  viduais. 
dear  than  life  itself;  it  has  been  held  that  not  only  charges  of 
a  flagrant  nature,  and  which  i*eflect  a  moral  turpitude  on  the 
party,  are  libellous,  but  also  such  as  set  him  in  a  scuirilous 
ignominious  light,  whether  expressed  in  printing  or  writ- 
ing, or  by  signs  or  pictures ;  for  these  equally  create  ill  blood, 
and  provoke  the  parties  to  acts  of  i-eveiige  and  bivaches  of  the 
peace,  (m) 

But  it  should  be  observed,  that  there  is  an  important  dis-  vvordsspo- 
tinction  under  this  head  between  wortls  spoken  only,  and  woi*ds  j^en  are  not 
published  by  writing  or  printing.     Woiils  spoken,  however  »"*^**^^**»^^- 
scurrilous,  even  though  spoken  personally  to  an  individual, 
are  not  the  subject  of  indictment,  unless  they  directly  tend  to 
a  breach  of  the  peace,  as  if  they  convey  a  challenge  to  fight  (n) 
But  words,  tliough  not  scandalous  '(('in  themselves,  if  publish-  \^  330] 
ed  in  writing,  and  tending  in  any  degi*ee  to  the  disci-cdit  of  a 
man,  have  been  held  to  be  libellous,  (o) 

Upon  these  principles  it  has  been  held  to  be  libellous  to  Casci?. 


k  Rex  F.  Wclijc,  2  Campb.  143. 

I  Rex  r.  Revel,  1  Sir.  420. 

m  ^nie,  p.  303.  4  Bac.  Abr.  Libel,  (A)  2. 
p.  450.  So  in  the  late  case  of  Thorley  r. 
Lord  Kerry,  4  Taunt.  364,  MiinsfieUi,  C.  J. 
deUvering  the  opinion  of  tiie  court  saiH, 
''there  is  no  doubt  this  is  a  libel  toi  which 
the  plaintiff  in  error  might  hav«>  been  iiuiU-ted 
and  punished,  because,  though  the  wnnls  im- 
pute no  punishable  crimes,  they  contiiin  that 
sort  of  imputation  which  is  calculated  to  vili- 
fy a  man,  and  bring  him,  as  the  books  s:iy, 
into  hatred,  contempt,  and  ridicule  ;  for  all 
words  of  that  description  an  indictment  lie«.'* 
And  in  Rex  r.  Cobbett,  Holt  on  Lib.  114,  11;>. 
Lord  Ellenborough,  C.J.  said,  "No  man  hns 
a  right  to  render  the  person  or  abilities  of  an- 
other ridiculous,  not  only  in  publications  ;  but 
if  the  peace  and  welfare  of  individuals,  or  of 
stocietvi  be  intt'rrupted,  or  even  n"xpo«**'l   'w 


typos  and  figures,  the  act,  by  the  law  of  Eng- 
land, is  a  libel." 

n  Keg.  r.  Landey,  6  Mod.  125.  Rex  r. 
Bear,  2  Salk.  417.  Hy  Holt  C.  J.  Villars  r. 
Munslcy,  2  Wils.  403.  and  see  Starkie  ou 
Lil).  542:).  In  Thorlcy  r.  Lord  Kerry,  4  Taunt. 
355.  ^in  the  Exchequer  chamber)  it  was  held, 
that  an  action  may  be  maintained  for  words 
written  for  which  an  action  could  not  be  main- 
tained if  they  were  merely  spoken.  Mans- 
fuM,  C.  J.  stated  the  arguments  which  would 
have  prevailed  in  his  mind  to  repudiate  the 
diirtiiiction  between  written  and  spoken  scan- 
dal, but  that  the  distinction  had  been  estab- 
lished by  some  of  the  greaic:>t  names  known 
to  the  law,  Lord  Hardwicke,  Hale,  Holt,  and 
others  ;  and  that  Lord  Hardwicke,  C.  J.  bad 
especially  laid  it  down,  that  an  action  for  a 
libel  may  be  brought  on  words  written  when 
the  words,  if  spoken,  would  not  sustain  it. 

n   \  R^^.  Abr.  F^ih!,  'A^  2.  nl   4.10. 


Of  XOcb  tfaiut  PrrevU  JmditUawli.    ^mk 

■  tJMt  he  Iwd  Un  itrb.  M J  rtrnUt  rf  Iwiw  rli  Bntlft  ' 
■■tiui  WH  graiiUtl  iigaiiMt  ibc  m*3>ar  of  atMra 
fiv  nadlBg  to  >  nnblwilB*!  a  li<-rni  c  lii  Lcrp  a  puhtk  bowcff) 
Aa  iafiinutioB  wlae  wm  gruiitod  Tor  b  miblkation  rdectiai 
npoB  B.penoD  who  balbi.'rHunsunTiMfiil  in  »  IkitBuit;  (r)ui 
IgiiBst  Ute  priator  of  a  K4.-w<4Mipri-  f(>r  publinliiiig  a  lodiowa 
paragrapht  gLviag  rb  ■rcount  of  ibr  iD&rmgc  of  ■  iwUam 
with  ■■  ■cfcrcM,  mhI  of  hU  ii]i[irAriii{;  nith  hrr  in  tha.  IwBi 
with  jewcb*  &£•(■}  A  dafrtwliuii  uh.-  omvU-U'd  for  pabUAiaK 
a  Wm  in  a  review,  leading  (•>  irailun-.  \  iUfjr.  mhI  ridtcalbm 
oCcer  of  hi(^  rank  ia  tiw  iuiv,t ,  tuxl  tii  inttinBalc  tbat  ho  waat 
ed  coonge  and  vrrad^.  imd  tntauvr  it  to  he  brtieved  that  be 
waa  of  a  conceited^  obmnato,  »nd  iiircndiar^r  dlikpiMitwB.[I; 
And  an  inCaraatioa  waa  lutrl}  f{ratitrO  agiunat  a  priotwrfi 
£*  331]  *Bewapifar»  for  publiahiiiif  H  panij(npli  rnnlainii^  tt'~  *  ~  ~ 
...  -TMinmg  dun  an  a  baakj 


,  at  Dcnry» bj  njirrw'  

Bat  in  aa  actim  on  the  i  um-  Tor  publUhing  a  libel  by 

ttaaapaner  in  the  Caeiiw  ntom  n(  hootliwold,  cat 

tteie  irarda,  "The  Kev.  Julm  R«>tiinHi>n  ami   Mr.  Janes 

Mnanii.  inludiitante  irf  thU  lown.  not  being  iktmou  ttul 

propiieton  and  aannal  lub-M-riberH  Uiink  it  proper  to 

ate  witii,  are  excluded  thin  raon  f  tbc  cimrt  dC  Kh 

held,  that  the  publlcatioti  wm  twt  a  libel,  an  it  did  not 

the  awral  character  of  the  pluntib.  nor  Blatr  that  thc^ 

■et  proper  persona  for  grnrnl  wcivty :  tJiat  the  paper  mii_ 

import  no  ntore  than  tut  llie  plaintiff  wait  nut  a  social  wm^\ 

agreeable  character  in  tlic  intui-rourw  of  comnioa  Ufe.  (v)     . 

PaUka*         ^  pubUcation  reflecting  u|h)ii  a  laao  in  n-sprci  oC  bia  tra^L 

dMnOMt'  B^  alio  be  UbeUoua;  ttt  uIicit  A.  a  j^ttiMniith,  pblhibnJI  Ik 

nSaln^  an  adverliaenient  that  he  had  inM-nU-d  a  xltiirt  kind  of 

ipKi  of  bit  that  ihot  aa  fiu-  aa  vtbcn  of  a  longer  size,  aiid  Ihl'  * 

■ndt.        gunsmith  to  the  prince  of  Wales ;  and  U.  uiotfacr  „ 

counter-adnrtiaedt  ••Tlial  wiicivaa,  *«;.  (rrcitingt£i 

advertisement)  be  deured  all  gi-iiUnmen  to  br  raathms.  lofe 
tbat  the  aaid  A.  dant  nut  engage  with  anv  artist  la  to^ 
nor  ever  did  make  each  an  t-\|M;ritDentt  t^xrt-pt  mit  of  alcati 
^Of  as  any  gentleman  might  bt  MatiHliod  at  the  Cdmi  Omti 
.._   ...        u  ...    ...  ,  .   ",  ly^ 


u  Long  Acre,  the  said  B'.t  lumite."    The  rourt  heH 

rmn 

,  tba  t 


pVinaTf«.HDDd(7,  t  Will.  403.    The         «  1l«  r. ,  Hil,  T.  1818.    TIm^KI 

_b*l,  tba  matarlBl  pan  of  vhlch  b  Maud  iii  not  Ihr  olij«ci  of  tUi  vork  u  oa ' 

ttalMI,  wai  laihrna,  and  rarabuiira,  pnrlirs  and  uiodM  nfptucMdlnc  li 

4Tfaa  najnof  notthaoi;MOBVcati,  1  Bti.  {.(nMcuiioni,  it  mij  Im  fivym^ai 
Hire,  ihniih 

r  I  Baniard.  M.  cnrcLut  a  <]1 

f  lUi  ■■  KlBBinlcr,  1  Blae,    R.  IM.    It  lafofmitlaii  : 

mi  (wom,  that  tba  mblaman  «■■  a  inwiiBil  cttt^  Iravr  i 

laaa;  and  tba  court  aaid,  that  undar  ludi  i{>  -,  a.  wtim 
dKnMMmBM*  Hm  pablkailon  would    b*xi 


m  ■  U^  a&DMana  api 
Ilbal6l       ■■  ' 


hi|h  lima  to  Map  lucb  talti-  .' .'r/,  ^  gj.  431.  mil  1 

[  ta  siT«ta  tlUD)t<M.  □□  Ub.  sm.  a  itmi. 

t.  l(t,*8iiMUet(.  nS9.  Boll  on   Lib.  »  Robiaion  *.  Janna  aad  a1km».  I 

m  B.  II. 
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Ihnngli  n.  or  Kny  other  of  the  trade  might  countcr-advertuc  1 
what  van  pnbliNHoil  by  A.  •yrl  it  should  hiivp  hwn  (lorn?  vrtth*  [*  3321  I 
out  un>  giMit-ral  i-pfliTtinns  on  liim  in  thcr  way  of  his  husiDess  i  I 
thai  the  advire  to  "  all  gcntlcmfti  to  bv  caiitioiis,"  was  a  re-  i 
Hection  upon  Iiih  lioncitty  ;  mikI  Hip  allcgutJon  tJta.t  h«  wnuld  •■ 
not  engage,  with  an  iirtiKt  w».4  netting  lum  hclnw  thi^  rrHt  of  I 
ilia  ti-nile,  and  railing  him  a  bungler  in  general  terms ;  Mtd  I 
that  the  exprcHsion  "  cxc«pt  out  of  a  If  »thcr  gun"  was  charg*  I 
ing  him  with  a  lit-,  tIll^  woni  gun  being  lulgai-ly  used  for  a  I 
lie,  and  gunner  for  a  liar,  and  that  therefore  these  words  wen^^  I 
lihelloiu.  (x}  *1 
General  imputations  u{>an  a  body  of  mm  are  indictable,  Gcium)  I 
tliough  no  individuala  may  be  pointed  oul-(i()  An  informa-  1^''^"*  I 
tlon  was  prayed  again8t  tJie  ilel'endaitt  for  pnltliHhing  a  paper  i.lodjoi  i 
containing  au  iuri;«>(int  of  a  muriler  committed  upon  a  Jcwixh  mmixeii*.  ■ 
woman  and  her  child,  by  certain  Jcwx  lately  arrived  from  '''"'^'°- 
Portugal,  and  living  near  Broad  Street.  bccauMe  the  child  was 
begotten  by  a  Christiati.  (=,)  It  v-Olh  objectit'd  that  no  infor- 
mation should  be  granted  in  this  case,  because  it  did  not  ap- 
pear who  ill  particular  the  pernfins  ruHecled  on  were,  (it)  But  I 
the  court  itaid,  that  ailmitting  that  an  information  for  a  libel  J 
may  be  improper,  yet  the  publication  of  this  paper  is  dc-  J 
-sirvedly  punishable  in  an luformHtion  fur  ami;«demeunur, anil  I 
Ihatof  the  highest  kind;  Much  snH  n(  advertisemenl.H  jieccs-  I 
sarily  tending  to  raiic  tumults  and  disordcj^  amongnt  tlie  I 
people,  and  inflame  them  uith  an  universal  spirit  of  barbari-  .1 
ty  against  a  whole  body  of  men,  as  if  guilty  of  crimes  I 
srarccly  practicable,  and  wholly  incrertihle.  (jr)  And  if  some  I 
o{  Uie  individuals  affected  by  tiie  *libel  arc  spe^ ilied,  it  will  [*  333]  1 
be  sufficient;  as  where  it  was  objected  that  the  names  of  cer-  I 
tain  trustees,  who  were  part  of  the  body  pi'osecutitig,  weru  I 
not  mentionetl,  Lord  Hardwicke  ohsened.  that  tlmugh  tlicre  I 
were  authorities  where,  in  cases  of  libel  upon  persons  in  their  I 
private  capacities,  it  hud  been  huldcn  necessary  that  some  I 

fiarticular  person  should  be  named,  thi.t  was  never  carried  so     ,  I 

ar  as  to  make  it  necejisary  that  every  person  injured  by  such     '  1 
libel  should  bo  specified,  (c) 

A  malicious  defamation  of  one  who  is  dead,  if  published  tiiwi  upon 
with  a  malevolent  purpuae,  to  vilify   the  memory  of  the  dc-  ■  p*naa 
ceased,  and  with  a  view  to  injure  his  imsterity,  will  be  libel-  ''"'^""''*    1 

lous ;  but  it  haa  been  huldvn  that  an  indictment  for  a  libel.  I 

reflecting  on  the  memory  of  a  deceased  person,  cannot  he  I 

upported,  unless  it  state  that  it  was  done  with  a  design  to  ' 


i  »  Dainifln  i'.  Dclnny,  Barnard.  K.  B.  '2S!I 
"■  iH'b.  m.  3.  8u.  flSB.  S.  C. 

If  Aul«,ji.  SOS. 

p  Th*  anilAvit  MH  focth  that  ^mnn\  ptrioii 

■  Panug*!,  kmlllted  in  Btasil-tlcMl,  <r*r 
■eked  bj  muhlludei  In  Kvetal  p*rli  ol  ih 
r,  btttbatoutlj  trtaud,  and  ihrcaitntd  n  ii 


<  founil  ibAMd  way 
I  Salk.  3S4.  pU  St  Lord 
3Bm. 


1  Rci  r.  Ornu,  3 

Ljrni.  *»6.  wia  elleil. 

(  Ken  n.  OiboiDi,  $«r$.  C».  160. 

■d.  ISa.  1S«.  Kel.  230.  nl.  ISS. 

t  Rtst.  Otiftn  aiul  uilMtt,  Holt  0B|ilk> 
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Mam  c— l—i*  M  htt  tHUi}'.  or  to  *tir  mo  the 

Ui^  laljecfc  antaBt  Us  n>latl(in>,  and  tn  indvcr  tlwta  ts 

krtak  the  pMce  b  TtadicstlMg  Ibr  honour  iif  thr  fwiul;.  {i) 

Bat  dim  an  aune  exfcptions  to  the  n-nrntl  rn)»  ul 
doctrlH)  coBonvitig  Ubelst  In  ihr  row  tif  rHramvats  ii|mm 
IHcnty  prodMtifMs,  and  alMi  in  Iho  rtur  of  t-omwunicatiDnt 
wridBTcd  u  amfldentialt  or  miiii«  fri>»l  Ab  with  a  rfev  of 
eating  a  fact,  or  in  the  n-giilttr  ana  pra|irr  cobtmi  of  a 
ling. 

A  publication  commentinf;  Li|>on  k  tttenu?  >»urk.  espouig 
its  follies  and  errors,  and  IhiMiiij;  u]i  itir  nHthnr  to  rUknlih 
will  not  be  deemed  a  libel,  bi-iiviclnl  mkIi  i 
exceed  tlie  limita  of  fair  ana  cjutdid  rritirtiim.  bj  at 
tbe  character  of  tiie  writer.  iinriinDrc-iril  vitli  bit  j 
tton ;  and  tvttj  one  has  a  rij^lit  to  iHiblish  a  comn 
descriiiUoB.  (e)  Butif  a  penult  un<l<T  tti4>  *prvlcnc«i4i 
iti§  a  uteraiy  work,  defames  thr  ))rivut«>  rliarartnr« 
thor,  aad,  instead  of  writing  in  thr  *pir\U  and  for  tT. '_ 
of  fair  and  candid  diacussiori.  rnu rN  inin  mlUU-rall 
and  iotrodnees  farts  not  frtafa-'l  m  tli<-  work.  ncroRipanied  wittl[l 
iqjuioofl  comments  upon  tbem.  ^urti  |mtso»  i*  a  librikr.l/' 
A  (air  and  candid  comment  on  a  iiluci'  of  public 
ment,  in  a  newspaper,  in  not  a  libel.  ( g) 

Confidential  communiratiniif*  nrr  in  some  caM«  piivi 
As  where  it  was  bolden  that  a  Idler  written  conT'*" 
to  persons  who  emplored  A.  m  their  solidtor^  B 
charges  injurious  to  hU  pi-urr«H)»naI  rbararter  | 
nagrmentof  rertain  concerns  wbtrh  they  had  t 
him,  and  in  which  B.  the  writer  of  Ibe  letter  < 
interested,  was  not  a  libel.  .A)     Ami  if  ■  p^nnii,  la  a  f 
vate  letter  to  the  party,  ahoulil  fKimHliiUtr  ^^iih  Urn  ■' 
some  vices,  of  which  he  ap|>n'Wnd«  him  lu  bv  guilty,  b 
desire  him  to  refrain  from  thnu:  or  if  a  (n-i-Min  NheaM  m 
such  a  letter  to  a  father,  in  rrUtion  (o  «oiiir  faiihi  4f  h 
children ;  these  it  seems  would  iiol  W  fuufiiilrrcd  as  Uht 
lous,  but  as  acts  of  biendahi)^  not  ilougueil  (or  defan 
but  reformation,  (i)    But  thU  doctrine  must  be  ajq  "   ' 


d  Rai  r.  TuphBin,  J  T.  P..  ISS. 

cCkicIIodcI,  I  Campb.3U.  Anil  in  ■<;- 
tioo  foi  ■  libfl  upon  tli«  pliintiff  in  hii  buii- 
tmt  at  ■  baoknllir,  acruting  him  of  belns  In 
the  babit  of  publUHiDg  immonl  unU  foollih 
booki,  tUa  defcnilaM,  unitar  Ihg  ptr&  ol  no[ 
|uilt]r,  aitj  Bilducc  rriilrnce  Id  ihew  Ilial  \he 
wppoud  libvl  !•  ■  fair  titlctuK  upon  thr  f.t- 
Btrnl  run  of  Lha  plalniilT'i  piiUicaiioni.  Ta- 
btrl  r.  Tippei,  I  Canipl).  3S0, 

/  Kightintala  r.  Slockdala,  49  Gta.  In. 
car. Ellanborough,  C.  J.  a-1«.  N.  P.  1044. 
And  il  waa  halit  that  Ibougli  it  ii  lawful  to 
aidmadTart  upon  tbe  conduct  of  ■  bookullar 
in  pabliaUng  booki  of  ■ 


v,ii,  2.-"»it.K.  saCi 


wrllcr  of  anntbrr  piblie  nawapaMb 
g  Dibdin  t.  Bwaa,  1  Eap.  N.>.a.aLal 

»«  al»  Athlrj  r.  HuiiMom,  1  Km.  V.Ktt    ' 

48  Pcakr  N.  P- C.  IM.  -     ' 

A  M'Dnii|>U  r.  Clwldi*,  1  TTMWfcW 
i  PtKoAr.  511  OaoiM  RiimH^Iii  I* 

lii,  lU.    «Bk.  Abr.XM(*}fth*i 

notca  p.  451. 
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tomp  cuKtion ;  xlnrn  the  (wndine  an  abusive  Irttcr  Alted  with 
tbvokiiig  language  to  anothi-r,  is  an  oflVnci;  uf  n  public  na- 
IK,  null  |iunbbHl)lv  OH  KurK,  Inaxniurli  bb  it  tcnilx  ti»  create 
I  blood  and  rnufie  a  ili.iturbatirp  of  the  public  peace ;  (A)  and 
B  reason  atMigned  by  lurd  Bacon,  wby  sucb  private  Icttrr 
Duld  be  puniiilialilt',  si-cniM  (o  bt>  a  vrry  sufilricnt  one,  name- 
\  tbat  it  enfor«!a  tlic  party  to  whom  me  letter  is  directed,  to 
tblisb  it  to  hifl  Tricnds,  and  tims  inducer  a  compulsory  publi- 
itlon.  {I)  And  tbougb  a  letter  written  by  a  master,  in  giv- 
|[  a  riiararter  of  a  servant,  will  not  b«  libellous,  unlesn  its 
Ibtent:^  be  nut  only  false  but  maliriou)(;(ni)  yet  in  such  a 
IBe  malice  may  be  inferred  Irom  the  rircumstances.  (n) 
^Although  that  which  is  wTitlen  maybe  injurious  to  thecha-  cnn 
Cter  of  another,  yet  if  d(me  ftoiuJ  JitU^  or  with  a  view  of  in-  f^i' 
Rtigatinc;  a  fad,  in  which  the  pai-ty  making  it  is  Interesteil,  2j',''*,^ilJ 
Is  not  libellous.  Thus  where  an  advertisement  was  publish-  i  ti'ow  o[ 
I  by  the  defendant  at  the  instigation  of  A.  tlie  plaintiff's  wife,  '"""'ig*- 
Tr  the  nur^MLse  of  asreHiiiiiing  wlietlicr  the  ptaintifT  bad  an-  ""*  "  "'' 
other  wife  living  when  lie  married  A.;  it  was  bolden  that  al-  ■ 

though  the  ail  verti  seme  lit  might  impute  bigainy  to  the  niain-  | 

tiff,  yet  having  been  publisbiHl  under  such  authority,  anil  with 
such  a  view,  it  wtm  not  libellnus.  (o)     And  if  the  cnmmiinica-  rtr  madi  in 
tion  be  made  in  tlic  rcgulai'andpropercourscof  a  proceeding,  ihepto(iet 
il  will  not  be  libellous.     As  where  a  writing,  containing  tbc  p^^Hdingl 
nrtiLtitN  caw,  and  stating  tbut  some  money,  due  to  him 
the  govcmment  for  furnishing  the  giiani  at  ffhitehall 
Are  and  candle,  had  been  impi-oprrly  obtained  by  a  cap- 
C.  was  directed  to  a  general  officer,  and  tlie  four  prin- 
lal  officers  of  tlie  •guards,  to  be  pj-esented  to  bis  Majesty  f*  336"|  I 
■i-edrefls;  an  information  was  refused  on  the  ground  tbat  ' 

writing  was  no  libel,  but  a  rrpresentsition  of  an  injury 
wn  up  in  a  proper  way  for  redress,  witliout  any  intention 
aspei-He  the  prosecutor;  and  tbat  though  tlierc  was  a  sug- 
~tinn  of  fi-aud,  yet  that  is  no  more  tlian  is  contained  in  eve- 
hill  in  chancery,  which  is  never  held  libellnus  if  relative 
iiibjpcl  matter,  (p)     And  where  the  defendant,  being 
luly  governor  of  Greenwich  liospital,  wrote  a  large  vo- 
le,  containing  an  account  of  the  ahuses  of  the  hospital,  and 
xtrng  the  ciiararti-i-N  of  many  of  the  officers  of  the  hospital 
'ho  werepubHr  offlrerN],  and  lotil  Sandwich  in  particular, 
was  fii-st  loi-d  of  the  Admiralty.  wiUi  much  asperity  ;  and 
led  wveral  copies  of  it,  which  lie  distributed  to  the  go- 
fiors  of  the  lioi«jii1al  only,  and  not  to  any  otlier  |>erson ;  the 
for  an  information  was  discharged.  Lord  Mansfield  said, 


a  DeUney  r.  JodM,  4  Eap.  191.  _ 

p  Re*  r.  BBflry,  Ami'.  nS.     4  Bxc.  AWM 
/AMA.3.p.4S3.  A8ioihep.mJes»ofpi 
c;«dinst  in  cuiiiu  uf  justice,  md  anlf,  f.  Si 


i  ^  Rne.  it,r,  /..*ri  (B)  J.  (,. 

4?).     Ksi  r. 

tur,  2  Kntl.  R.  Ml.    Tbnilr* 

,  4  Taant.  3U.    In  tbe  Un  c 

IM  lh«  Uilcr 

I*   uuualod  ud  optMil  and 

«.<!  hy  .1.. 

F|  Pooh,  IM,  citad  la  Holt  oii  Lib.  133. 
In  WfaihentoB*  r.  tlswklnf,  I  T.  B.  110. 
VOt.  I.  2fJ 
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that  thin  distribution  of  the  copiM  to  the  pewoM  aaly  ute 
were  from  their  situations  callcil  on  to  redraa  thcso  giiefvai- 
res,  and  had,  from  their  situations,  conpetentpowcr  to  do  i^ 
was  not  a  publication  sufficient  to  make  thewriliiigalibd.(f) 
And  Inhere  the  publication  is  an  admonitiony  or  in  tho  oomr 
of  the  diHcipline  of  a  religious  sect,  as  the  senteiice  of  npal- 
ftion  from  a  society  of  Quakers^  it  is  not  libelloiia.  (r)  Am  it 
has  been  derided  that  an  action  will  not  lie  lor  wwds  faao- 
cently  read  as  a  story  out  of  a  book,  however  false  mml  dcbr 
matory  they  may  be*  Thus  where  a  clergjOMUi  in  a  aenaoa 
Incited  a  Htoi-}'  out  of  Fai**«  mMartf/rvU^f  that  one  G.  briiK  a 
perjured  |M*rsfm.  and  a  great  |iersc*cutor,  had  great  plmgiwB  ■- 
flictcd  upon  him,  and  was  killed  by  tlie  hand  of  God;  wbreas 
ill  trutii  he  nev<T  was  so  plagueil,  and  was  himself  acnaDy 
[*  337]  present  at  the  ^discourse;  tlH*  ^ords  being  delivered  OB|y  as 
matter  or  history,  and  not  ^  ith  any  intention  to  slandiry  it 
was  adjudged  for  tlie  defendant.  {$) 


ofpubiica-      IX.  Upon  the  ground  that  malicious  and  sr^irriloas 
lioDs  tioDs  upon  those  who  are  |ioss«'Hf4e<l  of  rank  and  lalBeiioe  in 

r/iemV/of  foreign  states  may  tend  to  involve  this  i*ountry  in  dispatesaai 
'<:itioction.  warfare,  it  has  been  held  that  publications  tending  to  demde 
and  defame  persons  in  considerable  situationsof  powwaad  dig- 
nity in  foreign  countries  may  be  treateil  aslibeh.  Tina  an  in- 
formation was  filed,  by  the  command  of  the  crown*  for  i 
a  French  ambassador,  then  residing  at  the  British 
sisting  principally  of  some  angry  reflections  on  his  pahBccon- 
duct,  and  charging  liiiu  witli  ignoi*ance  in  his  ofllcud  capaci- 
ty, and  witii  having  used  stratagem  to  supplant  and  drareci- 
atc  the  defendant  at  the  court  of  Vei'sailles.  {t)  And  kffd 
(jeorge  (Gordon  was  found  guilty  u|ion  an  inforraation  Ibr  hav- 
ing published  some  sevei*e  ivflections  upon  the  Queen  of  Fkvnce^ 
in  wliioh  slie  was  represi*iited  as  the  leader  of  a  factiaa:  apon 
which  occasion  Aslihurst.  J.  obser\ed,  in  passing  wtnteic^ 
that  tlie  object  of  the  publication  being  to  rekindle  animodties 
between  England  and  France  by  the  personal  abuse  of  flie 
soveriMgn  of  one  of  them,  it  was  highly  necessary  to  repress 
an  offence  of  so  daiigrnius  a  nature  :  and  that  such  libels  might 
be  supiMised  to  have  bec^n  made  ift  ith  the  connivance  of  the  state 
where  they  wen*  published,  unless  the  auUiors  were  subjected 
to  punishment,  (ti)  So  a  defendant  was  found  guilty  upon  an 
information  charging  him  with  having  published  theVollowing 
libel :  **  The  Em])eror  of  Russia  is  rendering  himself  obnosd- 
ous  to  his  subjects  by  vai'ioiis  acts  of  tyranny,  and  ridiculous 

9  Rex  V.  Baillie,  30  Geo.  III.  Holt  on  Lib.  r  Res  r.  Hnrt,  2  Burn*s  Ere.  L.  779. 

173.      1    Ridt;way*B  collection  of  Er»kiiie*s  «  4  Uac.  Abr.  i.i6r/ A.  2.  p.  45t. 

Speechcfi  p.  1.     Lord    Mansfield   scorned  to  /  Rex  r.  D*Eon,  1  Biac.   Rep.   510.     The 

think  that  whether  the  paper  were  in   manu-  de/eudaut  was  cooricted. 

srrin!  o\  |i:iiiteH,  under  these  circumstances,  u  Ecx  r.  Loid  George  Gordon,  1787» 

ir,.'  ■.      .  :■  I  ■  I-  •  . 
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in  the  eyes  of  Europe  by  this  inconsistency.    He  has  lately 
passed  an  edict  to  prohibit  the  exportation  of  deals  and  other 
naval  stores.    In  '^consequence  of  this  ill-judged  law,  a  hun-  [* 
dred  sldl  of  vessels  are  likely  to  return  to  this  country  without 
freight"  (w) 

And  in  a  case  which  occurred  shortly  afterwards,  where  the 
defendant  was  chaif^  by  an  information  with  a  libel  upon 
Napoleon  Buonapwrte,  Lord  EUenborough,  C.  J.  in  his  ad- 
dress to  the  jury,  said,  ^<  I  lay  it  down  as  law  that  any  publi- 
cation which  tends  to  degrade,  revile,  and  defame,  persons  in 
considerable  situations  of  power  and  dignity  in  foreign  coun- 
tries, may  be  taken  to  be,  and  treated  as  a  libel ;  and  particu- 
larly when  it  has  a  tendency  to  interrupt  the  pacific  relations 
between  the  two  countries.*'  (x)  • 

Having  stated  the  diflTerent  sorts  of  publications  for  which  or  the  eyi- 
a  party  may  be  found  guilty  of  libel,  we  may  mention  some  of  ^'"g^e^cuJIo* 
the  points  relating  to  the  evidence  on  a  prosecution  for  this  fJr^a  ribe?!^ 
offence. 

If  one  man  repeats  a  libel,  another  writes  it,  and  a  third  ot  the  ma- 
approves  what  is  written,  they  will  all  be  makers  of  the  libel ;  pJUfucaUoa 
and  it  may  be  laid  down  generally  that  all  who  are  concerned  of  a  iibeL 
in  composing,  writing,  and  publishing  a  libel  are  guilty  of 
the  misdemeanor,  unless  the  part  they  had  in  the  transaction 
was  a  lawful  or  an  innocent  act  {y)    But  there  must  be  a  pub- 
lication ;  and  the  mere  writing  or  composing  a  defamatoiy 
paper  by  any  one,  which  is  confined  to  his  closet,  and  neither 
circulated  nor  read  to  others,  will  not  render  him  responsible; 
nor  will  he  be  held  to  have  published  the  paper  if  he  deliver  it 
by  mistake  out  of  his  study.  {»)    And  it  will  not  be  a  publi- 
cation of  a  libel  if  a  party  takes  a  copy  of  it,  provided  he  ne- 
ver publishes  it;  (a]  *but  a  person  who  appears  onre  to  have  [^  339] 
written  a  libel,  which  is  afterwards  published,  will  be  consid- 
ered as  the  maker  of  it,  unless  he  rebut  the  presumption  of 
law  by  shewing  another  to  be  the  author,  or  prove  the  act  to 
be  innocent  in  himselC  (ft)    For  by  Holt,  C.  J.  if  a  libel  ap- 
pears under  a  man's  hand-writing,  and  no  other  author  is 
known,  he  is  taken  in  the  manner,  and  it  turns  the  proof  up- 
on him ;  and  if  he  cannot  produce  the  composer,  it  is  hai*d  to 
£nd  that  he  is  not  the  very  man.  (c) 


w  Rex  r.  Vint,  1801. 

X  Rex  r.  Peltier,  43  Geo.  III.  Holt  on  Lib. 
78.  ei  sequ.  Storkie  on  Lib.  541,  542.  1  he 
defendant  was  convicted,  but  never  wns  call- 
ed upon  to  receive  the  judgment  of  the  court. 
Shortly  after  the  trial  war  broke  out  between 
Great  Britain  and  Prance. 

3f  4  Bac.  Abr,  Libel  (B).  1.  p.  457. 

z  Rex  r.  Paine,  5  Mod.  165. 167. 

a  Com.  Dig.  Libels  (B.  2.)  Lamb's  case, 
9  Co.  596. 

b  4  Bac.  Abr.  Libd{B)  1.  p.  457.  Lamb^s 
case,  9  Co.  59.    The  writing  a  libel  may  b^ 


an  innocent  act,  in  the  clerk  who  draws  the 
indictment,  or  in  the  student  who  takes  notes 
of  it.  But  in  a  late  case  (Maloney  r.  Bart- 
ley,  3  Campb.  210.)  Wood)  B.  belli,  on  the 
trial  of  an  action  for  a  libel,  in  the  bhape  of 
an  extra-judicial  affidavit  sworn  before  a  ma- 
gbtrate,  that  a  person  who  acted  as  the  ma- 
gistrate's clerk  was  not  bound  to  answer  whe- 
ther by  the  defendant's  orders  he  wrote  the 
affidavit  and  delivered  it  to  the  magistrate,  ai 
he  might  thereby  criminate  himself. 

e  Rex  V.  Beare,  1  Lord  Raym.  417.  2  Salk. 
417. 
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TherMdiBgoraUbelinthepnwMB  if 
previottB  knowkdn  of  ito  bring  a  libek  or  the 
libel  read  by  uoUior,  or  tiie  Mying  tfaol  oodi  a  libal  ii 
by  L  S.  wbcther  opokea  with  or  withoat  ■alhuij 
amount  to  a  publication.    And  it  has  also  beoi  held»  Ihat  hi 
who  repeats  port  of  a  libel  in  nerriflwatt  withoat  aw  waSBlBt 


or  purpose  of  defamation,  is  not  punishable ;  thnagh  thin 
been  doubted,  (d)  But  it  seems  to  hare  been  agimd  ttatif 
he  who  hath  either  read  a  libel  himself,  or  hath  heard  it 
by  another,  do  afterwards  maliriously  rend  or  r^eaft  aaj 
of  it  in  the  presence  of  others,  or  lend  or  shew  tt  ta  aaoUirf 
he  is  guilty  .of  an  unlawful  publication  of  It  (s)  b  a  kte 
case,  however,  of  an  action  for  a  libel  contained  in  a 
£*  340)  ture  print  where  the  witness  stated,  that  having  heard 
the  oefendant  had  a  copy  of  tiiis  print  he  went  to  Ua 
and  requestrd  liberty  to  see  it«  and  that  the  dcfrndsMt 
upon  produced  it,  and  pointed  out  the  figure  of  the  aUalV 
and  the  other  persons  it  ridiculed.  Lord  Ellenboroup^  CSb  !• 
rtiled,  that  tiiis  was  not  sufficient  evidence  of  pMhIkatiia  ts 
support  the  action.  (/) 

Proof  that  the  libel  was  contained  in  a  letter  direcled  ti 
the  plaintiff*  and  delivered  into  the  plaintilPs  haadi 
cient  proof  of  a  publication  upon  an  indictSMai  or 
tion.  {g\ 

Acknow-         in  an  information  for  a  libel  against  the  doctrioa  of  ttalU- 

ledgmt'nt  of  iiity«  tiie  witncss  for  the  crown,  who  produced  the  libeLawnrB 

am.'^*^'''^'  that  it  was  shewn  to  the  defendant,  who  owned  hinuBVOsaa* 

thor  of  tiiat  book,  trroT^  of  the  press  and  9omt  small  wriafisas 

excepted.    The  counsel  for  the  defendant  objected .  flisi  tiUs 

evidence  would  not  entitle  the  attorney -general  t6readte 

book,  because  the  confession  was  not  absolute,  and  tlwaeiors 

amounted  to  a  denial  that  he  was  the  author  of  that  ideatkal 

book.   But  Pratt,  C.  J.  allowed  it  to  be  read,  saying  he  woaM 

put  it  upon  the  defendant  to  sliew  that  there  were  anftenal 

variances,  [h) 

Frocuring        It  secms  to  bc  agTCcd,  that  not  only  he  who  puUisheB  a  li^ 

d  4  Bac.  Ahr.  LiM  (R)  2.  p.  433,  Thtt 
is  doubted  in  1  Hawkins,  P.  C.  r.  7:).  s.  14. 
on  the  ground  that  yttxtk  of  such  »  kind  are  iiot 
to  be  endured,  and  that  the  injury  to  the  re- 
putation of  the  party  grieved  i»  no  way  ten- 
ened  by  the  merriment  of  him  who  makcf  to 
light  of  it, 

e  4  Bic.  Abr.  Libel^   B)  2.  p.  43». 

/  Smith  r.  Wood,  3  Campb.  323.  And  see 
Bex  r.  Paine,  5  Mod.  IHn.  where  a  ^u.  it 
made  in  the  margin  whcthtT  .i  person  who  hat 
a  libellous  writing  in  hi&  pnss4*y»inn,  and  reads 
it  to  a  private  friend  in  his  own  buutc,  it 
thereby  gailty  of  pitblithinir  it. 

IT  1  Hawk.  P.  C.  c.  73.  s.  II.  4  Bac.  Abr. 
Libff,  (B)  2.  p.  459.  Jnte^  p.  3M.  Selw. 
N.  P.  1050.  n.  (9).  And  see  ante,  334,  a  fur- 
ther piiblic^tioii  it  necettary  to  support  an 


action.  Tbut  it  has  been  Iwfcl,  that 
the  anion  was  brought  for  a  UM 
in  a  letter  transmitted  by  the  dcfeadaai  lal 
plaintiflfby  ineansof  a  third  pereo%  h  ii 
question  for  the  jury,  whether  there  has 
any  pubUratioii,  except  to  the  plaioliff 
M*lV:  a nn  that,  if  there  baa  not,  the 
i«  entitled  to  their  Terdicl.  Clutterhad  lu 
Chaffers  I  Stark.  R.  471.  But  in  another 
caw  of  an  action  for  a  libel,  contained  in  a 
letter  written  by  the  defendant  to  the  plain* 
tift  it  was  holden,  that  proof  that  the  defend- 
ant knew  thai  the  letters  tent  to  tlie  plaintiff 
were  usually  opened  by  his  clerk,  it  evidence  to 
CO  to  the  iury  of  the  defendant*t  intention  ihni 
the  letter  should  be  read  by  a  third  ptrMn. 
Delacroix  r.  Thevenot,  2  Surk.  a.  63. 
A  Rex  P.  Hall,  I  Str.  41S. 
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bel  himself,  but  also  he  who  jMtMmres  another  to  do  it,  is  another  to 

guilty  of  the  publication;  and  it  is  held  not  to  be  mat^al  publish  it  a 

whether  he  who  disperses  a  Ubel  knew  any  thing  of  the  con-  uoq.'^^' 

tents  or  effects  of  it  or  not»  for  that  nothing  would  be  more 

easy  than  to  publish  the  most  virulent  papers  with  the  gi-eat- 

est  ^security  if  the  concealing  the  purport  of  them  from  an  [*  341] 

illiterate  publisher  would  make  him  safe  in  dispersing  them,  (i) 

Upon  tiiis  foundation  it  has  for  a  long  time  been  held  that  Publication 
the  buying  of  a  book  or  paper,  containing  libellous  matter,  ^7  ^o^- 
in  a  bookseller's  shop  is  sufficient  evidence  to  charge  the  mas-  propn^tors 
ter  with  the  publication,  although  it  docs  not  appear  that  he  of  newspa- 
knew  of  any  such  book  being  there,  or  what  the  contents  ^''' 
thereof  were;  and  it  will  not  be  presumed  that  it  was  bought 
and  sold  there  by  a  stranger ;  but  the  master  must,  if  he  sug- 
gests any  thing  of  this  kind  in  his  excuse,  prove  it.  (k)    So 
the  proprietor  of  a  newspaper  is  answerable  criminally  as 
well  as  civilly  for  the  acts  of  his  servants  in  the  publication 
of  a  libel.  alUiough  it  can  be  shewn  that  such  publication  was 
without  the  privity  of  the  proprietor.  (/) 

The  proceedings  against  the  printei*s,  publishers,  and  pro-  38Gfo.iir. 
prietors  of  newspapers  for  any  libel  contained  in  such  papers  c-  "^^^  ^^^i- 
are  much  facilitated  by  the  statute  38  Geo.  III.  c  78.  which  ceedings"** 
^enacts,  that  no  person  sha'.l  print  or  publish  any  newspaper  r*  342I 
until  an  affidavit,  or  affirmation  in  case  of  a  Quaker,  shall  against 
have  been  delivered  at  the  stamp  office,  setting  forth  the  printers, 
names,  addition^  &c.  of  the  printer^  publisher,  and  of  two  ^^^^^  ^ 
of  the  proprietors ;  (m)  that  such  affidavit  or  affirmation  shall  J^^^^' 


i  A  Bac.  Abr.  Libtly  (B)  2.  p.  458.  1  Hawk. 
P.  C.  c.  73.  ••  10. 

k  A  Bac.  Abr.  Libel^  (B)  S.  p.  458.  citing 
Rex  V.  Nutt,  by  Raym.  C.  J.  Fitzgib.  47. 
Barnard.  K.  B.  306.  3  Sest.  Cas.  33.  pi.  38. 
And  tea  tlso  Rex  r.  Almoo,  5  Burr.  2686. 
And  by  Lord  Hardwicke,  in  2  Atk.  472. 
**  Though  printing  papers  and  pamphlets  is  a 
trade  by  which  persons  get  their  livelihood, 
yet  they  must  take  care  to  use  it  with  pru- 
dence and  caution ;  for  if  they  print  any  thing 
that  is  libellous,  it  is  no  excuse  to  say  that 
the  printer  had  no  knowledge  of  the  contents, 
and  was  entirely  ignorant  of  its  being  libel- 
Imia.*' 

/  Rex  r.  Walter,  3  Esp.  N.  P.  C.  21.  And 
In  Rex  r.  Dod,  2  ^siu  Cas.  33.  pi.  38.  Lord 
Raym.  C.  J.  said,  it  had  been  ruled,  that 
where  a  master  liTed  out  of  town  and  his 
trade  was  carried  on  by  his  servant,  the  roas- 
ter would  be  chargeable  if  his  servant  should 
publish  a  libel  in  his  absence.  In  1  Hawk.  P.  C. 
€.  73.  s.  10.  'edit  7)  is  the  following  nmrginal 
note  : — **  But  if  a  printer  is  confined  in  a  pri- 
■on  to  which  his  serrants  have  no  access,  and 
they  publish  a  libel  without  his  privity,  the 
publication  of  it  shall  not  be  imputed  to  bim. 
Woodfall^s  case.  Essay  on  Libels,  p.  18.  Sed 
▼ide  Salmon's  case,  B.  R.  Hil.  1777,  and  Rex 
«.  Almon,  5  Burr.  2S87.'' 


m  The  substance  of  s.  2.  el  seqxt,  is,  that 
the  affidavit  or  affirmation  shall  set  forth 
the  real  and  true  names,  additions,  de- 
scriptions, and  places  of  abode  of  printer, 
publisher,  and  of  all  the  proprietors,  if  they 
do  not  exceed  two,  exchisively  of  printer  and 
publisher ;  if  they  do,  then  of  two  such  pro- 
prietors, exclusively  of  printer  and  publish- 
er ;  specifying  the  amount  of  shares,  the 
true  description  of  the  house  or  building 
wherein  such  paper  is  intended  to  be  printed, 
and  tiie  title  of  such  paper.  If  the  proprie- 
tors exceed  two,  then  two  whose  proportional 
shares  in  the  property  shall  not  be  lens  than 
the  proportional  share  of  any  other  proprii» 
tor,  exclusively  of  printer  and  publisher,  shall 
be  named  and  described  in  the  affidavit  or 
affirmation.  This  affidavit  or  affirmation 
must  be  renewed  as  often  as  the  printer,  ^c. 
shall  change  their  abode  or  printing  office, 
or  as  often  ais  commissioners  for  stamp  du- 
ties shall  require.  It  must  be  signed  by  the 
parties  making  it,  and  taken  by  a  commission- 
er or  person  specially  appointed  by  commis- 
sioners. And  it  must  be  sworn  by  all  the  par- 
ties, if  they  do  not  exceed  four ;  if  they  do, 
then  by  four,  who  shall  give  notice  to  the  oth- 
er parties  not  swearing,  under  a  penally  oC 
50/. 
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be  filed,  and  the  miiiif,  or  crrtUhd  oopiea  thtiwl^  ikaB 
in  all  prorefdinfpit  rivil  and  criminal,  touchlM  uj-  liwapa 
prr  therein  mentioned,  be  received  as  CQncluare  <fMfu  tf 
tlie  truth  of  the  matters  contained  in  such  afldmTit  mt  afli«a- 
tion  againHt  tlic  peraonfi  swearing,  who  shall  bare  aigBcd  aii 
sworn  or  affirmed  them,  and  againnt  pronrietors  named  tbm 
in  as  proprietorH,  Ice.  but  who  Hhall  not  have  aigiied,  &c  M> 
lesA  Huch  permnH  nhall  have  delivered  to  the 
previously  to  the  date  of  the  newspaper  in  qiieetioii,  an 
vit  or  aflimiatiim  of  their  having  ceased  to  be  priatm^  Iccrf 
HUch  paptT. 
S.M.Alto.      The  eleventh  Hection  enacts,  that  after  any  sack  aMavit 
unt'lZ  or  affirmation,  or  a  certifi«Hl  copy  thereof;  shaU  have  hsa 
i.iYit  ni  f  11.  priMluced  in  evidence  again-st  the  persons  who  slnedy  &&  m 
'>'« ^.'"''ii  art*  therein  named,  and  after  a  newspaper  shall  be  prodncei 
•*  I3J  •1,1  evidence  intituled  in  the  same  manner  as  the  ne^ 
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tuM^T'    nientioned  in  Huch  affidavit  or  copy,  and  wherrin  tbe 
iiterriii       the  printer*  \c.  and  the  place  of  printing  shall  be  the 
r"hXMi  '^  ^''^"  ""^  ^^  nrcessary  for  the  prosecutor  to  prove  ttatths 
nothe^M-  newNpa|)er  to  which  such  trial  relates  was  purchaaed  at  ai^ 
cfltsnry  to  lifHiNc,  \.c.  bclcmging  to  or  occupied  by  thedlefendaata  or 
"^ulchaw  of  wn  antM,  ^c.  or  where  they  by  themHeU-es  or  their 
•be  pop«i^  ^^*  UHually  carry  on  the  business  of  printing  or  p 

sucli  pu|H*r,  or  ^here  the  same  is  usually  sold. 
s.  \%  A  ^^^  thirteentli  Motion  enacts,  tliat  a  certified  CMjr  of  aay 
. ertifiiii  such  affidavit  or  affirmation  shall  be  delivered  to  tte  persoa 
denvrre!i*  ^PPb''"R  ^^^  ^'^^  same,  by  the  commissioners  or  •■rara  by 
on  paying  wlioHi  tlicv  shall  he  kept,  on  payment  of  one  sbiUiagi  Tho 
!«•  fourteenth  s(*ctinn  cnartsy  **that  in  all  cases  a  c<^  eff  sach 

S.14.   Co.  affidavit  or  affirmation  certified  to  be  a  true  copy,  nadcr 
d^'?/^r'^'.  ^''^*  ''^"^'  ^^  hands  of  one  or  more  of  the  comnuanonera  or 
tifiVd'i.y*^'    officers  in  whose  |)ossession  the  same  shall  be,  ahally  apoa 
the  com-     pnMif  made  that  such  certificates  have  been  signed  with  tbe 
miMionerii    ||.|iul\\  ritinc  of  tlic  iH*rs(ui  or  iiei*sons  making  the  sanwij  and 
in  uiic.«e      whoni  it  sliall  not  be  necessary  to  prove  to  be  a  conumsaioncr 
•  usto<!y       or  coinniissionn's,  or  officer  or  omcers«  be  rcceiTed  in  evi- 
br?io'h!.''    d(  iKT  as  sufficient  proof  of  such  affidavit  or  aflLrmatioa,  and 
MifTjciint      that  the  same  was  duly  swoni  or  affirmed,  and  of  the  oonteala 
evuiencc.     thciTof  ;'*  uiid  that  such  copies  shall  be  evidence  that  the  aS- 
davit  or  affirmation  has  been  sworn  or  affirmed  ac  .ording  to 
the  act,  and  shall  liavc  tlie  same  effi^ct  for  the  purposes  of  evi- 
dence to  all  intents  whatsoever,  as  if  the  original  affidavits  or 
affinnations  had  been  produced  in  evidence. 
6. 17.  One      Tlie  scventi»enth  section  pi-ovides,  that  every  printer  or 
''''  ^'*^      ^  publisher  shall,  within  six  days  after  tbe  publication,  deliver 
10  he'iii-ii-^  to  the  commissionei's  of  stam|)s  at  their  head  office^  or  to 


\eic  I  v.iih-  some  officer  app)inted  by  them,  one  of  tbe  papers  so  _ 
T'^'XaIK  ^•'^  signt'd  by  the  printer  or  publisher  in  his  hand-writing, 
I  .i44J  «^i^||  hjj,  „^|,ie  and  place  of  abode;  and  in  case  any  persoa 
'1\X^Z7'^.  shall  apply  to  the  commissioners,  &c  in  order  that  soch 
V- .  ui.'i   '   newspaper  may  be  produced  in  evidence,  the  said  coninus- 
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sioners,  &c.  shall,  at  the  expence  of  the  party  applying,  at  withtn  \wo 
any  time  witliin  two  years  from  the  publication,  either  cause  y^^^t  after- 
the  same  to  be  produced  In  court,  or  deliver  the  same  to  the  roay^bVap- 
party  applying,  taking  reasonable  security  for  its  being  re-  piicd  for  to 
turned.  ^  \y^^^,^' 

Before  this  statute  it  was  holden,  upon  an  indictment  for  a^mmV^' 
a  libel  in  a  newspaper,  that  evidence  that  the  paper  had  construc- 
been  sold  at  the  office  of  the  defendant,  that  the  defendant,  tio°  of  Um 
as  proprietor  of  the  paper,  had  given  a  bond  to  the  stamp  ^^*^*"^'^- 
office  pursuant  to  the  29  Geo.  III.  c  50.  s.  10.  for  securing 
the  duties  on  tlie  advertisements,  and  that  lie  had  from  time 
to  time  applied  to  tlie  stamp  office  respecting  the  duties  on 
the  paper,  was  evidence  to  be  left  to  the  jury,  to  shew  that 
the  defendant  was  the  publisher,  (n)  And  since  the  statute, 
it  has  been  held  to  be  sufficient  evidence  of  a  publication  at 
common  law  to  put  in  the  original  affidavit  of  the  proprietor 
stating  where  the  paper  was  to  be  published,  and  t  >  prove 
that  a  paper  with  a  corresponding  title,  containing  the  libel, 
was  purchased  there,  (o)  This  was  held  in  a  case  whei'c  it 
had  been  previously  ruled  that  in  order  to  render  the  certi- 
fied copy  of  the  affidavit,  made  by  the  proprietor  of  a  news- 
paper, evidence  under  the  statute  38  G<k>.  IIL  c.  78.  it  must 
either  appear  upon  the  jurat  that  the  person  before  whom  it 
was  made  had  authority  to  take  it,  or  this  fact  must  appear 
aliunde*  (p)  It  has  been  ruled,  that  an  affidavit  according  to 
the  statute,  together  with  tlie  production  of  a  newspaper, 
corresponding  in  every  respect  with  the  description  of  it  in 
the  affidavit,  is  not  only  evidence  of  the  publication  of  such 
paper  by  the  parties  named,  l>ut  is  also  evidence  of  its  publi- 
cation in  the  county  where  the  printing  of  it  is  described  to 
♦be.  {q)  And  a  newspaper  may  be  given  in  evidence,  though  [*  345] 
it  is  not  one  of  the  copies  published,  and  though  it  is  unstamp- 
ed at  the  time  of  trial,  (r) 

Upon  the  trial  the  libel  must  in  general  be  produced  on  The  libri 
the  part  of  the  prosecution,  and  after  sufficient  proof  of  a  '"""'  ^^ 
publication  by  the  defendant,  may  be  read;, and  if  the  libel  ^\Tumli 
has  merely  1>een  exhibited  by  the  defendant,  and  he  refuses  on  currrs[)onri 
the  trial  to  produce  it,  after  notice  for  that  purpose,  parol  evi-  ^\"^  ^^^^ '"" 
dence  may  be  given  of  its  contents,  {s)    It  must  appear  to  cor-    *^  '"^"  ' 
respond  with  the  statement  of  it  in  the  indictment,  and  any 
variation  in  the  sense  between  the  matter  charged  and  that 

{iroved  will  be  fatal,  (f )    But  the  mere  alteration  of  a  single 
ettcr,  so  long  as  it  does  not  change  one  word  into  another, 

n  Rex  r.  Topham,  4  T.  R.  126.  it  appears  upon  the  proof  that  parts  of  the  li- 
o  Rex  r.  WhitCi  3  Campb.  100.  bcl  \%  hich  are  separated  by  interveninp^  mat- 
f  Id*  99.  ter  are  set  forth  as  if  they  were  continuous^ 
q  Rex  r.  Hart,  10  East  94.  it  will  be  bad,  if  the  sense  is  alteied  by  the 
r  Rex  r.  Pearce,  Peake's  N.  P.  C.  75.  passage  omitted.  Id,  Ibid.  It  is  scttlcil  that 
$  By  BuUer,  J.  in  Rex  v»  Watson  and  oth-  the  whole  libel  need  not  be  set  forth  in  tlie  in- 
ert, 2  T.  R.  201.  dictment ;  but  if  any  part  qualifies  the  le^t. 
/  Tabart  v.  Tipper,  1  Campb.  352.    And  if  it  may  be  given  in  evidence;  2  £:alk.  417. 
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will  not  Titiato;  thoagb  the  — ■Ihwl  yariaTi,  if 
the  meuing  diftirait,  will  be  fiitaL  («)  The  VMk 
be  proved  to  have  been  |Mblished  in  tiM  eonty  laid  ia  Ihnia- 
dictment ;  and  it  baa  been  held  thai  the  iwat  ma  A  of  a  part* 
cular  place  within  the  county  in  which  the  vemme  is  laid, 
a  letter  containing  the  libels  ia  notanHrienteridaaoeof  a 
lication  there  by  the  defendant  (w)  Bnt  it  waa  held  ia 
flame  cane*  that  if  a  libellous  letter  ia  aent  by  Hie  poal^ 
dressed  to  the  prosecutor  at  a  place  oat  of  tiiecoaatgr  faiaUch 
the  venue  is  laid  in  an  indictment  Car  the  libelf  yet  if  it  wai 
first  received  by  him  within  that  conatyt  tiiia  f 
( "  1)46]  publication  to  support  *the  indictawnt.  (x)    It 

to  be  HufBcient  to  prove  a  defendant  to  have  pmUinkei  a  IM 
without  proving  him  to  have  otmmoaed  it*  npoa  a  ooaat  ia  aa 
infomial  ion  charging  him  with  haviAg  **  oompoaedy  faiahi^ 
;iiid  published*'  it  (y)  So  if  the  defendant  ia  charged  %f  a 
rouni  in  an  indictment  with  having  **  oompoaedt  priafad^  and 
published"  a  libel,  if  tlie  evidence  be  that  he  oaly 
iuid  publinhed  it,  he  may  be  found  guilty  of  the 
imblishing.  and  arquittetl  of  the  printingi  {%) 

If  the  libel  be  in  Rfareij^  langMagtf  as  it  ia 
it  should  hv  Hvi  forth  in  the  indictment  in  the 
;<iiaici\  and  also  in  an  Kni^lish  translation,  it  will  he 
vy  to  pi-iivr  thr  trnnslation  to  be  correct    Thus  npm  the  trial 
of  an  informal  ion  against  the  defendant  for  a  libel  ia 
language  on  Naiwlron  Buonaparte,  after  a  witaeaa 
.'M7]  the  jiuirhaso  of  S4)me  copies  or  the  book  *from  a  oeitaia  hook 
seller,  and  the  bookseller  hail  proved  that  the  4ft&f0m 
the  publisher,  and  had  emplo)'ed  him  to  dispose  of  Ihe 
un  his  account,  and  tiiat  he  had  accounted  for  them;  aa  i 
preter  was  called,  who  swore  that  l;e  understood  the  Fkeach 
language,  and  that  the  translation  a'as  correct    Tibe  inter- 
piTter  then  irad  the  ^hole  of  that  which  was  chaipd  la  be  a 


H  Rex  r.  Beech,  1  Leach,  133.  Rex  r. 
Hart,  1  Leach,  145. 

w  Rrx  V.  Watson,  1  Camph.  215.  Lord 
Kllenbofoiif(h,  C.  J.  Iield  the  proof  of  publica- 
tion inRuflicient,  aii  the  post-mark  might  hare 
>»een  forsjert, 

j:  Rex  r.  Watson,  I  Campb.  S15. ;  and  see 
Kex  r.  Middlvton,  1  Str.  77.  In  the  case  of 
Rex  r.  Johnson,  7  Ea«t.65.  it  war  held,  where 
the  publisher  of  a  public  register  received  an 
Anonymous  letter,  tendering  certain  political 
liifurmation  on  Irish  afiairs,  and  requiring  to 
know  to  whom  letters  «houId  be  directed,  to 
ahich  an  nnswer  was  returned  in  the  register, 
.ifter  which  be  received  two  letters  in  the 
san;e  hand-writing  directed  as  mentioned, 
and  having  the  Irish  post-mark  on  the  enve- 
lopes, which  two  letters  were  proved  to  be  iu 
the  hand-writing  of  the  defendant,  the  previ- 
■'••fi  If-! :er  having  been  cie^jt roved,  that  tiiis  wus 


a  sufficient  ground  for  the  cooit  Id 
Irtlvrs  read  ;  and  the  letters 


taining  expressions  of  the  wiitcb  iadleatlveof 
his  having  sent  them  to  the  pmUwrof  tin 
register  in  Middlesex,  for  tiM  piipaw  of  ^iik- 
liration,  the  wliole  was  eridrnce  mStewtfcr 
the  jury  to  find  a  publication  by  the 
meiit  of  the  i<c*fi'iidant  in  MiddlcMPs. 
,V  Rox  r.  Hunt  and  anothvri  SOiiiipl».5l9L 
's  Rex  r.  WilliHms  2  Campb.  64(»,  Law- 
rence, J.  said  **  There  is  certs  in!  j  do  proof 
that  the  defendant  prinitd  the  libri  in  qum- 
liou  ;  hut  he  may  be  arquittM  of  the  piut* 
i 02,  and  found  guilty  ol  the  composti^;  .  od 
put>li>hini;.  Hi^  rk-livering  the  libel  iu  ::.«!-«■ 
hand-writing  tn  the  printer  isabuiidoi>t  eti- 
dence  of  the  latter  offence.**  A  veidlci  »»?  ac- 
cordingly found  ond  recotdcdof  ^GuiUr.  fS-* 
copt  ar  to  piidtiDg  tbt  libcL'* 
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libel  in  the  origtnft).  and  then  the  translntion  wnit  road  by  tlic 
oiiTk  lit  Nisi  I'riuH.  (n) 

Dep'isilioas  taken  before  a  magiBtrato  are  not  evbioore  upon  Reposi 
a  triiil  for  n  Hbd.  the  otatute  I  fc  2  I'h.  *t  M.  c.  13.  and  a  k  """l 
.1  Ph.  A:  M.  c.  10.  by  wbifh  surh  deposit  in  n.s  ure  iniidu  fvi-  /q/,; 
denre,  extending  only  to  cases  of  felony,  (h)  It  has  be«ii  held  ihu  Ui 
that  a  Oaxette  is  evidence  to  pn>ve  an  H>erment  in  an  infor-  ['™„''"'S' 
mutiun  for  a  libel,  "  that  divers  adflrcHxes.  &c.  had  been  pre-  |.r«*'ii 
rented  tn  his  Majesty  by  divers  of  his  loving  Hiibjeet8.*'{0  In  ""j" 
a  recent  ciuw,  Ihf.  king's  proclamalwit,  reciting  that  it  had  been  S" ,' 
represented  that  cvrtain  outrages  had  been  cuinmitted  in  dif-  'lenci 
frrent  part*  of  certain  counties,  and  ofieriug  a  reward  for  the  'j'"' 
dif^rovery  and  apprehension  of  offcmlers.  was  bold  to  be  ad- 
missible evidence  to  prove  an  inti-odiictury  uierment.  in  an 
information  for  a  libel,  that  divers  acts  of  outriLge  lia<l  been 
romroitteil  In  thoK  part<u  (d)  And  a  preajitble  to  an  act  of 
parlintnent.  reciting  the  existence  of  «ncli  oiitragea,  and  ma- 
king provision  against  tbern,  was  also  liebl  In  be  ailmlsHiblc 
for  the  same  pnriiose.  (fj 

The  criminal  intention  of  the  defendant  will  be  matter  of  Crimlnti 
inference  from  the  nature  of  the  publiciilion.     Inonler  t«con-  J"'"".''?'**J 
sliljitc  a  libel,  the  ntind  must  be  in  fault,  and  shew  a  malirioux  sm 
intention  to  defame ;  for  if  publishful  inadvertently  it  will  not 
be  a  libel  i  but  where  a  libellous  publication  appears,  unex- 
plained by  any  evidence.tbe  jury  should  "judge framlhft  overt  [»  3481 
act;  and  whero  the  publication  containi^  a  charge  slanderous  ' 

in  its  nature,  should  from  tiience  infer  that  the  intention  wsu 
malicious.  {/)  In  some  cases,  however,  the  paper  or  other 
inatter  may  be  libellous  only  with  reference  to  circnmatances 
■which  should  be  laid  before  the  jury  by  evidence. 

As  the  tiefendant  is  not  allowed  t«  prove  the  truth  of  the  li-  Defend- 
bellous  matter  in  justificalion  of  bis  conduct,  (g)  the  evidence  aeolf." 
which  ran  be  adduced  on  bis  behalf  atthetrial  will  in  general 
be  confined  to  a  very  nan-ow  ('om|>ass.  Thcie  may.  however, 
be  cases  of  a  publication  in  i)oTnt  <if  law,  where  no  criminal 
intention  can  ho  imputed  t<i  the  party  ;  as  where  a  p-rson  de- 
livers a  letter  without  knowing  its  contents,  or  <lefivcrs  one 
pft|ier  inxtead  of  another ;  (/i)  and  eviilence  to  KUch  effect  may 
-•e  produced.  But  tt  is  not  cimipelent  to  the  defendant  to  prove 
tbat  a  paper  similar  to  that,  (ar  the  publication  of  which  be  is 


r.  Pfllirr,  Sclw.  N.  V.  lO-IB. 
r.  I'kinr,  S  Mitd.  163. 

i  Kin  f\  Hall,  t  r.  H.  436. 

d  Hrx  V.  Suitoa,  4  H.  antl  &  MS. 

t  Id,  IbuL 

f  Ur  Laril  Ksnjna,  C.  J.  <><  Kci  r.  t^tO 
AbinE-iwi,  I  Cffiu  tta.  AnOtrt  llci  i'.  I'oii- 
hsio,  4  T.  R.  i».  aail  R»  r.  WiHi.tfall,  S 
Huri.SSei.  lUKlaucuaofnn  ■dloit  <•>[ 
a  llb*l,  cnaniiwd  in  tha  Biaionmn   nowipn- 

kpti,  fixfiunf  iiutilicatiOMi  by  ih*  dcfaniiaiii 
In  iliD  Si>t«)m*u  wmjupcit  Mrtt  undettd 
In  •viHcnc*  to  ih'.-ir  quo  nniNiti  hr  ilcrcniUDt 
VOL.  I.  ';4 


(JUI 

istinn, 

:^i 

KIlenborousK  «l.l,  "  No  ilu 

■«» 

Ihry 

|lldktin««».' 

Hn<l  »  ibr^  WO.IM  here  (bow 

M.i' 

iliE  pattv  tr  it  WOT*  HI  all  f 

■q«l 

vi»«l: 

butU, 

ih>T  t-i  »al  aAnlliari  »>r  ih. 

1    p 

Ufl>0«, 

■  th.£ 

roi 

tha   pi 

•■rS 

Sti 

ti^ 

3  Si>ik.  B.  93. 

g  .tntf,  p.  306. 
AUj-LoMKeiiyoi.,  C.J. 

in 

B«KP. 

Tqfl 

li»»,4T.  R.   Ml,   V».     R 

'.  Nun 

■  rm. 

4'.     And  Kc  "If*,  p.  339.  « 

KjH. 

2^ik^ 
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tatm,  who  have  aercr  hera  jimwMted  Imt  iL  (fl^ 

ia  a  can  whan  the  aa|i|iiwi  liM  waa  cHlabHi  M  % 

paper,  tint  the  dcimdairt  hai  a  right  to  ~ 


any  eitract  llroai  the  mmm  papert  oeaBeelei  wMh  ttt  aa^att 


of  the  paaeage  charged  aallhdhMit  elihiiii^ 

it  hj  eztraaeoaa  auitten  and  prialed  ia  a  ~ 

ter.(lr)    Thoagh  the drfcndant caaaat hwva tha aahrtaaea  af 

toaneel  to  oaaune  the  witamaee,  and  laaiaia  4a  hkaailf- Ae 

rif^toraddroeaiiigthejaryt  yet  if  he  oevdacia  Ua 

hiaaelt  and  any  point  of  law  ariaea  wideh  liapveftai 

eelf  nnable  to  argae^  the  coart  will  haw  4lia  aitfaeA  ly  Ni 

couneel.  (i) 

P  3491      *It  had  heea  held  ia  auuiy  caaeat  thaU  aa  triali  fcr  Mbelb 

V«rdict.      the  fiu^ti  of  writing,  printing,  or  pahHehfaig,  aai  Iha  tMlkaf 

Thtiwj     t]|e  innoeiidoca  iaeerted  ia  the  procaediagB»  wave  Hnaaa^ 

^i^r^  niatteratobeeahnitledtothecoBrideratiaaanha|a»|t«l 

verdict  up-  tlw  jufltice  of  80ch  doctrine  being  qaeatioaed  aadi  al!|y  ai^ 

''l^  ..   raigiied,(«)  the  statute  32  Geo.  llLc.  6a  waapaaaei^wlidi 

whole  mat-         «'-     Zli  '^  _«.  a^   ■   ai.     • *  .    ^     Z       ^ : 

ter  put  io  enacts  <<  that  oa  every  such  tnaU  the  jary  awartt  4a  liy  ilhe 
feMM.  issoe,  may  give  a  general  verdict  of  gai^jr  or  aat  faMb  ^ 
on  the  whole  matter  put  in  iflsae,  upon  sach  iiidMiaaHlariaAir- 
mation;  and  shall  not  be  reqaired  or  dlrededb  by  tht.Mavt 
or  judge  before  whom  such  indictoMnt  or  inlbraisiiiMWi  ha 
tried,  to  find  the  defendantordefeadaatagaiHyf  aMJ^lAllia 
proof  of  the  publication  by  such  defaadaat  or 
the  paper  charged  to  be  a  libel,  and  of  the 
the  same  in  such  indictment  or  informatiOBi'*  (a) 
vides  also,  **  That  the  court  or  judge  before 
dictmeni  or  Information  shall  be  tried,  shally 
their  or  his  discretion,  give  their  or  his 
tions  to  the  jury,  on  the  matter  in  issue  between  tta  Ut%  aai 
the  defendant  or  defendants,  in  like  maaner  as  is  flher  cri- 
minal cases."  (o) 
Jadgment.  The  judgment  in  cases  of 'libel  is  in  the  disopelhai  off  thei 
court,  as  in  most  other  cases  of  miademeanora ;  aad  asaail|y 
consists  of  fine,  imprisonment,  and  the  finding  nvelna  to 
keep  the  peace,  {p)  in  some  cases  prior  to  the  atatala  M 
Geo.  III.  c.  138.  the  oflender  was  also  seateneed  t»  the  pil- 
lory. 


f  Rei  r.  Holt,  5  T.  R.  436.  ry  may  find  a  tpeciaT  vtnUct,  i»  Ihalr 

k  Rex  ff.  Lanbert  and  Perry,  t  Campb.     tion,  at  in  other  criminal  caaaa.    Awl 
398.  4.  providet  that  dafroriantt  nmy  nova  In  ar- 


l  Rex  r.  White,  3  Campb.  98.  rcft  of  judgmani  at  bafora  tba  paaaii^  af  Iba 

in  S%  the  celebrated  speeches  of  Mr.  Krt*  act. 

kine  in  the  case  of  the  Deao  of  St.  Asaph,  1  pi  Hawlc.  P.  G.  c.  T9.  ■•  tl.  4  Sac  Abr« 

vol.  of  Ridgway's  col.  p.  234.  and  264.  Libel  (C)  p.  4o9.     Rck  r.  Middfoiao,  Fart. 

M  S.  I.  SOI. 

w»  S.  S.     By  ff.  3.  it  is  provided  thai  the  )u- 
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♦CHAPTER  THE  TWENTT-SIXTH. 

Of  BioU,  R01U89  and  unlawful  Jissemblies.  (l) 

The  distinction  between  these  offences  appears  to  be,  that 
a  riot  is  a  tumultuous  meeting  of  persons  upon  some  purpose 
which  they  actuaUji  execute  with  violence ;  a  rout  is  a  similar 

I.I  ■  ■  I  ti 

(1)  All  the  late  statutes  contained  in  this  chapter,  and  passed  towards  the 
close  of  the  reign  of  Geo.  3d,  are  omitted  10  this  edition. 

New  Hampshire. — By  statute  of  Feb.  16,  1791,  riots,  routs  and  unlawful 
assemblies  by  twelve  or  more  persons,  are  punished  by  imprisonment  not  ex- 
ceeding one  year,  and  fine  not  exceeding  one  thousand  dollars.  The  provi- 
sions of  this  statute,  as  to  the  words  creating  the  offence,  and  mode  of  dis- 
persing the  rioters  by  proclamation,  are  similar  to  those  of  1  G.  I.  st.  2.  c.  5. 
s.  1.     Laws  N.  Hamps.  p.  3.31. 

Massachusetts. — By  statute  of  October  28,  1786,  ch.  38.  against  riots,  &c. 
by  persons  to  the  number  of  twelve  or  more,  the  provisions  of  the  statute  of 
1  G.  1.  St  2.  c.  5.  s.  1.  are  substantially  adopted,  so  far  as  relates  to  the  de- 
scription of  the  offence,  proclamation  by  a  magistrate  or  other  officer,  &c. 

If  an  unlawful  assembly  riotously  and  tumultuously  disturb  the  selectmen  of 
a  town  in  the  exercise  of  their  duty  on  a  public  day,  and  in  a  public 
place,  and  obstruct  the  inhabitants  of  a  town  in  the  use  of  their  constitutional 
privileges  of  election,  it  is  an  aggravated  riot.  And  there  may  be  a  riot 
without  terrifying  any  one,  if  an  unlawful  act  be  committed.  Commonwealth 
V,  llunnells  &al.  10  5lass.  Rep.  518. 

In  an  indictment  for  that  species  of  riot,  which  consists  in  going  about 
armed,  without  committing  any  act,  it  is  necessary  to  aver,  that  it  was 
in  terrarem  populi ;  because  the  offence  consists  in  terrifjring  the  public ;  but 
such  averment  is  not  necessary  where  actual  violence  is  charged  to  have  been 
committed,     ibid. 

And  if  an  indictment  for  a  riot  allege  that  the  defendants,  ti^t^^  forct  and 
artns^  unlawfully  assembled,  and  being  so  assembled,  committted  the  acts 
charged,  it  will  be  sufficient  without  repeating  the  words  force  and  ar/ru^  as 
these  words  as  first  used,  will  apply  to  every  distipct  allegation.     Ibid. 

pRNi^svLVANiA. — If  a  number  of  persons  assemble  in  a  town  in  the  dead  of 
night,  and  by  noi«e  or  otherwise  disturb  the  peaceable  citizens,  it  is  a  riot. 
Pennsylvania  V  Cribs  &  al.  Addis.  277. 

If  several  persons  assemble  together  for  an  unlawful  purpose,  every  man 
is  guilty  of  all  the  acts  done  in  execution  of,  or  contributing  or  tending  to  that 
purpose.  If  they  meet  for  a  lawful  purpose  and  proceed  to  an  unlawful  act, 
it  is  a  riot.     Pennsylv.  v.  Cribs  &i  al.  Ibid. 

It  is  the  duty  o(  every  citizen  to  endeavour  to  suppress  a  riot;  and  when 
the  rioters  are  engaged  in  treasonable  practices,  the  law  protects  other  per- 
«ons  in  repelling  them  by  force.     Kespub.  v,  Montgomery  1  Yeates  419. 

To  make  a  man  a  party  in  a  riot,  he  must  be  active  either  in  doing,  coun- 
tenancing, or  sOt>porting  ;  or  ready  if  necessary  to  lupport  the  unlawful  act. 
Pensylv.  V.  Craig  &  al.  Addis.  191. 

Collecting  a  party  for  any  purpose  of  a  violent  tendency,  renders  the  au- 
thors guilty  of  all  consequences  plainly  to  be  foreseeji.  Pennsvlv.  xv  CrFb^e 
fc  al.  Addis.  277. 


qf  mal$,  MmtM,  mad  nJn^  ^NVi^M^fc  j|p|||ii 

meeting  npoa  %  purpoae  wbidw  if  comilrd,  mtulil  make  tbe«< 
rioten,  ud  wtiich  tbry  actuftUy  mko  a  nation  to  rxtaiUf, 
and  an  mtUmmfiU  aittmUf  ia  a  wun  auembiy  »f  |wn>un!i  uwii, 
a  purpaae  iHiicht  if  rxecatnl,  woaM  make  uh.'ui  ruiU-rs  1m(. 
wnicb  they  lU  «0t  txituttp  mar  wmke  any  auf  JM  1«  cucuU.  («)' 
Thwe  oflniCM  majr  be  treated  of  Hbn:  at  largr  in  the  atitt 
in  which  they  have  been  lentioBed. 


I.  A  riot  is  drKTibcd  to  be  a  tamdtai 


■gtDgitt»rf%* 


peace  bj  (Am  pntoaj  or  mart,  aMcabUag  1 

o«ii  authority,  with  an  intent  natnalljr  to  ■■ 

i^nfit  any   who  shall  oppose  Ocn  la  the  i 

some  rntrrpriBc  of  a  private  natare,  and  afttrwarA*  aclMlf 

execntinr  me  same^  in  a  violent  and  tuihalnt  MUHr*  ti  tH 

terror  of  the  people,  whether  the  act  iateaded  wwb  oJF  HaiT 

tav'fkil  or  unlawniL(ft) 

I*  3011      *'■>  ">*■>*  canes,  ia  which  the  law  aatboriiaa broa,  ttimtt 

Whan  iii>  only  lawful,  but  aliio  coDimcnilable,  to  laake  ne  af  tt|  M  ftr 

uw  au.      a  sherilT  or  constable,  or  perhaps  evea  for  aprinto  aantitl 

'^"l„     amemble  a  conpelent  number  oT  pe(^  ■■  i   *        ^'-    -     - 

iwrmUiDi  to  suppfcfls  rebels,  or  enenies,  or  iwten; 

Kill  m>:  b.  with  Mich  forcc  actually  to  wpprasi  then ;  or  Iw  mj0Bm^ 

'""*><■*•       prace.  who  has  a  jnift  cause  to  har  a  TJohrt  mm^met,  t* 

raise  the  pouf^  in  ortler  to  rrawn  a  force  in  wiUh  ■■Mtaj 

into,  or  detaining  of,  lantls.     Also  it  seems  n  be  w  iK0y  if 

a  sherir,  or  other  minister  of  jusUce,  having  the  am>0am  of 

u  1  Ildnk.  p.  C.  e.  65.  •.  I,  t,  9.    3  iMt.  which  woald  ptobably  bi  ittamt  —  tl 

1*11.    4  Blac  Cam.  14S.  .  *     ""*--" 

h  I  Hawk.  P.  C.  efts,  b  1.     Thrttftr-nM 

sr  mart  i>  iliu  camel  dticilp«iaa  of  tbi  oum-  fanallj  bj  hi(b  mulkorlljp. 

bcc  ot  priMM  nwenary  la  conniluu  a  riol-  ami  olhira,   II  Mod.   US.  HM,  I 

(nil  nwflinx ;  but  U  ibaulil  bs  atMarrril,  that  "  Th*  boohi  aic  oba '-   -*-  -*- 

i<illuirlLii>i(c.S5.,.  i.  5.T.)ib«w<irdi"inan  liali.     Ilaka)t,ilh  

than  thf**  iwiMat'  an  ihraa  (ina*  &ni  In-  aMtaiblad  fat  Mai  purtMM,  tat  1tm»  MMi  ha 

trriad  imirait  df  "  thiw  prrioa*  ot  man  X  an  iula«rul  anciabljr ;  aad  ■•  w  wbM  Wt 

which  In  9  Bum.  JuM.  AiM.S.  I.  unoMrled  wiU  make  a  rliH,  ni  tmpua,  nch  M  aR  M 

B>  nn  liiflanec  that.  In  a  tatietjr  of  mallar,  it  will  aaka  ■  traipBH  will  aaka  ■  ilH,    V  a 

i>  impcHiibU  Inr  ihaHindofmaBtBbcalwaft  nuoibvr  of  Bta  BManbl*  with  MMHilti^ 

rquahf   aiLrntin.      Tb*  riaacriplinn  of  rial  ronm  (npuH,  tbouch  i*>  wf  if  Am  It  ii  a  ri> 

•tatal  in  (ha  leii,  and  uktn  from  ih«  work  of  ol.     If  Uu«i  coat  out  of  u   til  huaw,  tat 

Mr.  Seijcani  Hawkint,  ii  lubioitwd  ai  ihat  |o  arnwd,  It  li  a  rioi." 

In  nn  indictDMDt  for  a  riot  affalntt  one  lettler,  for  bnmlitg  the  cabhi  of 
another,  on  laail  cinimed  by  both,  the  defendaot  *n«  pennitted  to  ihew  that 
he  had  made  lines  round  (lie  tnml  as  evidence  of  n  pOMewlon,  clrcnmscrilMd 
by  reftionnble  limita.     PennDjrlvatda  v.  Uugher  k  al.     Adrfii.  339. 

SavTH  CuioLiic*. — Where  two  or  more  are  jointly  indicted  for  a  riot  sod 
auault,  the  court  will  not  codmoI  to  their  being  liied  Kpantety;  for  s  riot 
ia  an  offence  of  a  complicated  nature,  where  the  act  of  each  !■  ImpotaUe  to 
the  other.     The  State  o.  Lilllejohn  k  Berry,  1  Bay'i  Rep.  316. 

A  negro  is  one  of  the  penons,  who,  in  contemplation  of  law  may,  wHh 
while  men  commit  a  riot.  It  U  not  oeceswry  that  a  man  ihooM  benoweMeJ 
of  cl*il  rights  to  make  him  amenable  to  justice  for  hit  offences.  The  State 
V.  Tharkam  and  Mayson,  1  Bay's  Rep.  3&8. 


a  private  aantiti 
lordsr  i^  Im 


IsKMtaikMM 

Holder  j.7dL 

a  tfca  «iWdM  tt 
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the  lung's  writs,  and  being  resisted  in  endeavouring  to  exe- 
cute them,  to  raise  such  a  power  as  may  eflTectualiy  enable 
them  to  overpower  any  such  resistance ;  yet  it  is  said  not  to 
be  lawful  for  them  to  raise  a  force  for  the  execution  of  a  civil 
process,  unless  they  find  a  resistance ;  and  it  is  certain  that 
they  are  highly  punishable  for  using  any  needless  outrage  or 
violence*  (c) 

It  seems  to  be  ag^reed,  that  the  injury  or  grievance  com-  How  far 
plained  of,  and  intended  to  be  revenged  or  remedied  by  a  riot-  1^^^,°  ^^ot 
ous  assembly,  must  relate,  to  some  private  quarrel  only ;  as  a  private 
the  inclosing  of  lands  in  which  the  inhabitants  of  a  town  nature. 
claim  a  right  of  common,  or  gaining  the  possession  of  tene- 
ments tlie  title  wliei'eof  is  in  uispute,  or  such  like  matters  re- 
lating to  the  interests  or  disputes  of  particular  persons,  in  no 
way  concerning  the  public.    For  the  proceedings  of  a  riotous 
assembly  on  a  public  or  general  account,  as  to  redress  *griev-  [    392} 
ances,  pull  down  all  inclosures,  or  to  reform  religion,  and  al- 
so resisting  the  king's  forces,  if  sent  to  keep  the  pace,  may 
amount  to  overt  acts  of  high  treason  by  levying  war  againiit 
the  king,  (d) 

It  seems  to  be  clearly  agi^eed,  that  in  every  riot  there  must  As  to  tiH? 
be  some  such  circumstances  either  of  actual  force  or  vio- 
lence, or  at  least  of  an  apparent  tendency  thereto,  as  are 
naturally  apt  to  strike  a  terror  into  the  people ;  as  the  shew 
of  armour,  threatening  speeches,  or  turbulent  gestures ;  for 
every  such  offence  must  oe  laid  to  be  done  in  terroi'em  po- 
pulL  {e)  But  it  is  not  necessary  in  order  to  constitute  this 
crime  that  personal  violence  should  have  been  committed.  (/) 

Upon  these  principles  assemblies  at  wakes,  or  etiicr  festi- 
val times,  or  meetings  for  the  exercise  of  common  spoi-ts  or 
diversions,  as  bull-baiting,  wrestling,  and  such  like,  are  not 
riotous,  (j*)  And  upon  tlie  same  gi*ound  also  it  seems  to 
follow  that  it  is  possible  for  three  persons  or  more  to  assem- 
ble together  with  an  intention  to  execute  a  wrongful  act, 
and  also  actually  to  perform  their  intended  enterprize,  with- 
out being  rioters ;  as  if  a  man  assemble  a  number  of  persons 
♦to  carry  away  a  piece  of  timber  or  other  thing  to  which  he  [*  353^ 
«laims  a  right,  and  which  cannot  be  carried  away  without  a 


deiirce  ol* 
violence 
or  terror. 


e  1  Hawk.  P.  C.  c  63.  s.  2.  19  Vin.  Abr. 
Riots,  &r.  (A)  4. 

d  4  Blac.  Com.  147. 1  Hawk.  P.  C.  c.  65. 
t.  6. 

e  1  Hawk  P.  C.  c.  65.  i.  5. 

/  Per  Mansfield,  C.  J.  in  CliObrd  r.  Bran- 
don, 2  Campb.  369. 

g  1  Hawk.  P.  C.  c.  65.  t.  5.  But  see  in  2 
Chit.  Crim.  L.  494.  an  indictment  said  tohnre 
been  drawn  in  the  year  1797  Ly  a  yery  emi- 
nent pleader  for  the  purpose  of  suppressing  an 
ancient  custom  of  kicking  about  foot-balls  on 
A  Shrove  Tuesday,  at  Kingston-upon-Thames. 
The  first  count  is  for  riotoutly  kicking  about 


a  foot  ball  in  the  town  of  Kingston ;  and  the 
second,  for  a  common  nuisance  in  kicking 
about  a  foot-ball  in  the  said  town.  And  ia 
Sir  Anthony  Ashley's  case,  1  Roll.  R.  109, 
Coke  C.  J.  said,  that  the  stage,  players  might 
be  indicted  for  a  riot  and  unlawful  assembly  : 
and  see  Dalt.  Just.  c.  136.  (citing  Roll  R.) 
that  if  such  players  by  tUeir  shews  occasion 
an  extraordinary  and  unusual  concourse  of 
people  to  see  them  act  their  tiicks,  this  is 
au  unlawful  assembly  and  riot,  for  which 
they  may  be  indicted  and  fined.  19  Vin,  Abr. 
Riody  See.  (A)  8. 


353 


Of  MwU^—PremtdUaHmu 


(boool  ii« 


number  of  persons,  tliis  will  not  of  itself  be  a  rioty  if  the  nwn- 
ber  of  persons  are  not  more  than  are  necessary  for  the  p«p- 
pose,  and  if  thei'e  are  no  threatening  words  used,  nor  any  ott- 
er disturbance  of  the  peace ;  even  though  another  man  has 
better  right  to  the  thing  carried  away,  and  the  act  therefiore 
is  wrong  and  unlawful,  (h)  Much  more  may  any  person,  in  a 
peaceable  manner,  assemble  a  fit  number  of  persons  to  do  any 
lawful  thing ;  as  to  remove  any  common  nuisance,  or  any  nui- 
sance to  his  own  house  or  land.    And  he  may  do  this  before 
any  pi*ejudice  is  i*eceived  from  the  nuisance,,  and  may  also  en- 
ter into  another  man's  gi-ound  for  the  purpose.    Thus  where, 
a  man  having  erected  a  wear  across  a  common  navigable  ri- 
vci*,  divers  persons  assembled  with  spader  and  other  instru- 
ments necessai*y  fcr  removing  it,  and  dug  a  trench  in  the  land 
of  the  man  who  made  the  wear  in  order  to  turn  the  water  and 
the  better  to  i*eniove  it,  and  thus  removed  the  nuisance,  it  was 
holden  not  to  be  a  forcible  entry  nor  a  riot,  (i) 
The  icgaii-      But  if  thei*e  be  violence  and  tumult,  it  has  been  generally 
tyoriiiega-  holdcn  not  to  make  any  difference  whether  the  act  intended  to 
act  intend-  ^^  ^^"^  ^y  ^^®  pcrsons  usscmblod  bc  of  itself  lawful  or  nnlaw- 
ed  to  be      ful ;  from  whence  it  follows  that  if  throe  or  more  perscms  as- 
sist a  man  to  make  a  forcible  entry  into  lands  to  which  one  of 
them  has  a  good  right  of  entry ;  or  if  the  like  number,  in  a 
violent  and  tumultuous  manner,  join  together  in  removing  a 
and  tumult,  nuisancc  or  other  tiling,  which  may  be  lawfully  done  in  a 
peaceable  manner,  they  are  as  properly  rioters  as  if  the  act 
intended  to  be  done  by  them  were  ever  so  unlawfuL  {k)    And 
[*  354]  if  in  removing  a  nuisance  the  persons  ^assembled  nse  any 
threatening  words,  (such  as,  tliey  will  do  it  though  tliey  dn 
for  it,  or  the  like)  or  in  any  other  way  behave  in  apparent  dis- 
turbance of  the  j)eace,  it  sconis  to  be  a  riot.  {I) 

But  tlie  violence  and  timiult  must  in  some  degree  be  pre- 
meditated. For  if  a  number  of  persons,  being  met  together  at 
a  fair,  market,  or  any  other  lawful  or  innocent  occasion,  hap- 
pen on  a  sudden  quarrel  to  fall  together  by  the  ears,  it  seems 
Ted"'*^*^*"  ^®  ^^  agreed  that  they  ai^e  not  guilty  of  a  riot,  but  only  of  a 
sudden  affi*ay,  of  which  none  are  guilty  but  those  who  actual- 
ly engage  in  it,  because  the  design  of  their  meeting  was  inno- 
cent and  lawful,  and  the  Rubsec|uent  breach  of  the  peace  hap- 
pened unexpectedly,  without  any  previous  intention,  (m)  But 


done  not 
material  if 
tliere  be 
violence 


How  far 
I he  vio- 
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h  1  Hawk.  P.  C.C.65.  p.  S.  Reg.  r.  Solcy, 

11  Mod.  117.     Dalt.  c.    137.     5  Burn.  Juht. 
{liot.  8.  1. 

t  Dalt.  c.  137.    5  Burn.  Rioty  s.  1. 

k  1  Hawk.  P.  C.  c.  65.  i.  7.  The  law  will 
•ot  sufTer  pcrsons  to  seek  redress  of  their  pri- 
vate grievances  by  such  dangerous  disturban- 
ces of  the  public  peace ;  but  the  justice  of  the 
quarrel  in  which  such  an  assembly  may  have 
been  engaged  will  be  considered  as  a  great 
mitigation  of  the  offence.     And  Per  Cur,  in 

12  M'^r'.nin.   \nnn.     If  nnr»  cops  to  5i«5«cH  his 


riirht  with  force  andriolence^he  may  be  giult| 
of  a  riot. 

/  Dalt.  c.  137.  5  Burn.  Just.  Riotj  1. 1* 
where  it  is  said,  that  if  there  it  cause  to  re- 
move any  such  nuisance,  or  to  do  any  likeacty 
it  is  safest  not  to  assemble  any  multitude  of 
))eople,  but  only  to  send  one  or  two  persontr 
or  if  a  greater  number,  yet  no  more  than  in 
needful,  and  only  with  meet  tools,  in  order  to 
remove  it ;  and  that  such  persoos  tend  tbeir 
business  only,  without  disturbance  of  ^ 
i)i>ace,  or  threatening  speeches. 

m  1  Hawk.  P.  C.  c.  65.  s.  3. 
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if  Hiorc  ht>  niiy  |ire(ietpnni»ieil  purjKisi'  »l'  attiiiE  with  violciifd 
iiiid  luHHilu  till'  coiiilitrt  of  llir:  paHu-K  iiitij  bf  flramiMl  notouik 
Ah  \shvvv  it  wuh  held  tliHt  ulDiuugli  tin-  aiidU'Dcc  in  a  yuUUo 
ilivutrc  tixvu  u  riglit  txi  cxpivsa  Die  foeliiifils  L'Xcitr^  at  tlic  ino- 
iiii-iit  li}  till-  iHTrurniaiice.  and  in  tlu!i  iitiinnfr  to  npplaiii]  tn- 
III  liiMs  any  pierc  wliirli  h  i-cpifdrnlfil,  or  anv  pfrtormpr  who 
i'.\luhit.S'hii»M:l<'  oil  Ihestiigr;  yet  if  a  nuiiibfr  of  pci-sons, 
iLiiviiigronu'tiillic  tliratifwitba  prrtU'tcfniini-it  piir|i(»to  of  ili- 
tei-ni]itirig  tJie  |H-i-l'oi'niiiii»'.  for  thix  [uiiiHiHe  make  a  great 
iiitiso  and  (llsturhamo,  so  nn  to  rcndei'  the  actoi**!  rntircly  in- 
au(lib)i%  timugh  wttlmut  ntfi-i-iiig  ppi-nonnl  vioK<iice  to  any  in- 
dividual, or  iluing  any  injury  to  tlic  liuiise,  tlicy  arc  guilty  of 
a  riot,   II) 

*&ven  tlinugh  the  parties  may  have  atsFmbli'd  for  an  inno- 
cent }Hirposc  in  thp  first  instana-,  yet  if  they  al'tiTwawla,  upon 
n  dispute  happening  to  arise  Kinongst  them,  form  theinselvcit 
into  particH,  witli  pi-oniiHeiii  of  iniitua!  a.'tHistance,  and  tiieit 
make  lui  aHia.t'.  it  is  saiti  tliat  tliey  aiv  guilty  of  a  riot,  be- 
cause u|Hiii  tlinir  cu  life  I  It- rating  togetlier  with  an  intention  to 
lireak  the  peace,  they  may  as  projirrly  be  saitl  to  hv  assembled 
liigclhtT  fur  that  purgM^e  fi-oni  the  time  of  surh  ronrcderucy. 
iLs  if  their  llr^t  roniing  bad  he^-n  on  Mirlt  a  design:  and  it 
ureinH  to  tic  clear  that  if.  iit  an  aiwejnbiy  of  jiersons  met  to- 
getlier on  any  lawful  occasion  nbat.sui'ier.  a  sudden  proposal 
Hhould  be  Ntartt^d  of  going  ttigetber  in  u  body  to  pull  down  a 
house,  or  inrlosiiiT,  or  to  do  any  other  act  of  violcncPi  to  the 
disturbance  of  the  public  peaee.  and  such  motion  be  agreed  to. 
ttnd  cxetut*'d  accordingly,  tlic  pei-sotis  coiicernwl  cannot  but 
be  riotent;  lieruu^e  tlnir  assiK'iatiiig  themselves  tngetlier,  for 
Much  a  new  purjio.se.  is  in  no  way  ex1«nuated  by  their  having 
met  at  first  upon  another,  (o) 

If  any  person,  ineMng  others  actually  engaged  in  a  riot, 
joins  himself  to  them  and  assists  them  therein,  he  is  as  much 
it  rioter  as  if  be  had  at  tirst  assembled  with  them  for  the  aatno 
purpose,  inasmuch  as  he  has  no  pretence  that  he  came  inno- 
cently into  the  company,  but  apjieara  to  have  joined  him!«elf 
I  Id  them  with  an  intention  of  seconding  them  in  Uio  execution 
mC  their  unlun-ful  vntcrprize :  and  it  would  be  endless,  as  well 
*  96  auporfiiious,  to  examine  whetlici'  every  particular  iierson 
engaged  in  a  riot  wei-c  in  truth  one  of  the  first  assembly,  or 
ai'tuatly  had  a  previous  knowledge  of  the  design,  ip)     And 
the  Uw  is  that  if  any  iicrson  encourages,  or  promotes,  or  lakes 
part  ill  i-iots,  whether  by   words,  signs,  or  gestures,  or  by 
wearing  the  badge  or  ensign  of  tiie  riotrra,  he  is  himself  to  be 
consider«-d  a  rioter  j  for  in  this  case  all  arc  principals,  (y)    ll 
'       been  ruled,  however,  that  *if  three  or  more,  being  lawful- 
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llltiirrt  r.  Brandon,  1  Cnirpb,  3;3. 
'    o  I  flOMli.  P.  C.  f.  gf.  *.  :i. 
•   p  Id.  fM, 
f 'J  Bt  Mm-fficlrt.  C,  J,  in   riiffnrrl  r.  P 


rinu,  8  Campb.  3T0.    AnH  m 
a  Bun.  3073.  aii'lihrtrcmKi 

li'iioni  In  ih«  Siiiiiisbuui  Imi 
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It  AMPnblfd,  qumrrrK  mnd  tlir  partj  faD  fm  oar  af  tkrir  am 
rompaiiy.  tlii«  »  bo  riot :  but  tkat  if  it  W  o«  a  stroagrr*  tkr 
xrry  monent  the  qvanrl  begins,  tbfjr  brgin  to  be  aa  aalawM 
aswrmblv.  and  tbeir  conranrnce  is  eridnice  of  aa  eril  iatnh 
tion  in  tbrm  that  n>iicar.  m  that  it  is  a  riot  ia  thes  tlwt  art 
ami  in  no  morr.  (r^  The  tarifinc  prrmas  to  asamble  in  i 
riofikUH  manner,  apppar^  aI**o  to  ha^e  bera  coaaideiTd  as  u 
iiidirtahle  nffi-nri'.    s, 

('onremin{;  simir  art%  done  in  a  tnnaltaoas  aad  rioliMi 
manner,  e^pet'ial  pni\  i<i«»n  Ls  made  bv  partiralar  statatea;i 

B%  the  1  l^K  I.  su  '2.  r.  5.  s.  4.  » if  any  pemns  anlaarfil- 
\\\  riotouHly,  and  tumultucMi'^l}  •  assembled  together,  to  the 
disturbance  of  tlie  public  prari\  shall  aniavfully  aad  aitk 
fon'e  demolish  or  |wll  down,  or  begin  to  dcnoliah  or  paB 
doiin.  any  i^hurch  or  chafiel.  nr  any  building  for  rdigioas  anr> 
hou*«^,\c  giijp^  reiiified  and  registerrd  (arrording  to  the  1  W.  lilL 
^\^]V  ^"^^  1*  ^*  18.' or  any  dwelling-hfHise,  baira,  stable,  or  othv 
outhou^w.  that  then  ever}'  such  demolishing,  or  palUag  dowit 
or  befcinninji:  ti»  dem«ilish.  or  pull  doa*n.  shall  be  adjadged  fe- 
lon} « ithnut  benefit  of  rierg;  •  and  the  offenders  tlimia  shall 
ht*  ail|ii(l9(e«l  fi*liins.  and  •ihall  suffer  death,  as  ia  case  of  fdo- 
i\\*  H  ithnut  h«*nefit  nf  rlrr^y.**  1  f )  Principals  ia  the  sennKl 
*'«lr«;re<*  air  within  this  statute  :  and  wheiT  a  jury  fbaad  by  a 
H|N*rial  \(*nlirt  that  the  drtrnHant  was  preneat  at  a  riot,  aad 
iMiroiiniged  and  abetti^l  the  rinters  in  beginning  ta  deaailish 
and  pull  down  a  ilwelling-h«Hise.  by  shouting  and  aaing  expm- 
nifins  to  incite  them,  it  was  hold  that  he  was  a  priaripal  in  tho 
Mviind  degree,  and  as  such  misted  of  his  clergy,  thoagb  be  did 
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V   .  Rh-:9,  kr.    ^V     IJ.     r.ii.  r. 

,   >  .     . !■!.  r.--.    i  ■  ■■      CiVn^..    42iV 

^Si!i  r'.  t  ■  l»r  ■ ''rii?  .'t' \%  <■■!  i*  for  f?ifi;inc 
l<i»i'n«  t.i  #.«.!■  n;  ■;.■,  asi  ■  f  :l  im  ci"«r'«^que;\k« 
of  mil  l«    ii^t  :•  :iit  I  t   :  ■■  •     *i  '  M  :  j.. '  v\t  ^c- 

;i««iMn'>;iiu  HI  n»iiM     1I01I--I  ■'!  it.     >t  I'  J  -iiMi- 
Ui  ;>>i'i'r<'i  iM  ivi  •  (  i'K.  ^  'i'  I.  [..  .'•H^.  .1..  1  l::i 
jiiiM.  ■,  li  ^  •«  iti  '.  "I'l.   .  1  .  «•!.  't  ",-■  . 

I    I  hi-  .i\il»  "r.-iiiMi    iM    ;'n«.    »!.i'.  ih    mikr*- 

fiiii«  I  ♦I'li  I.  :  iri  i»\r(  V  t»I  1'  »'»*.m  >  ^•lM^^f  !•»  3m* 
i!i.ii.  ii,  \t  .  '^x    .jrliint  .»i  III  -:   l:'t    n-  -i-.t.n:* 

.i|    llir    illl.     ..1     1,    I'l       in    •.Mill-    »•  '.i-s    .1,^1    ;H      I':.. 

iiiii  iiiii  ml*  I'l  .1  i-itv  ;  .lu.; -rtioii  II  •  "V. 'r* 
|o<  llir  lit!  MM   I'l  Mult  t!.Mii,i::i  <  M<  Vi'J.ariJ. 

&t     -      M        .  m        «!..  .^-ik.        kilkAklft     llti^     ft..     '■■.-«•       II.-         .''I^ 


Illl  ikiii     III  II,- i.lt- \t  in«<it»  "hiiCri^t  .1  uiii'^^u' 

■  illi  -III  I  Illl    \«  iiii-t  i>l    till'  I  mlt-.lii.  10  m  irti  it'>.t 

1 1  ii  IK  Illl    ,1  hi*.  iiiiiMi  .  lit    p-i  I  ■■  -Ik  1^,  il   ihf 

i-iiili   •  •   imIi  II  irjitiil  .111  <  <h  i<ii^(',i,  M      ',  ,  (MI1- 

lilllllM      Hi     ■•     till-    i>l     ^  III!-  II    •  ,   )•!      <    t    .•'  \ill>  III 
Ui.i  •l|i|ii>  II  >i    .i|     illl-     liiililtl\.       1   •   l*li-     .I'.hrt 

Vl  Hill     h  i-i  ■     I       I  ii  I i»i*-   I ■     il-  '    .»■»■'! I-  I 


I  a-'iif-  j:7.1  11  ui«hrM  ibai  ia  ordvTie  ivn- 
■I  >  I..V  (!«.^  til   i.aUtf   loc  psrtjal  daMtcc 

;  f  10  a  ^^  .M*.  rhr  liolexf  Butt  hare  bcfuft 
!'•  -^i>^  'ii^h  It  r»t*i  tSf  tnTatlmm  wf  mttmrnlfy 
d'vto  .i^iiur  I.',  if  not  iiiivrniptid.  Bui  by  a 
I.,  c.n  M.iiiie  57  Gro.  III.  c.  19.  t.aa.il  is 
f:ii.!'  :  'Mnit  il.  rrrrrc-i&r  «bti*  mnyKouK, 
•n..»p.  I  r  'Vhrr  buii'^inK  whatrvcr,  ot  any  part 
i.K'rrti;.  *ti*.',  bt  d^Hrorcd,  or  ihaU  he  ia  any 
i  ..iii«i  .Tdini-i>r,  or  iitjuictj.  Off  wlMrf  may 
fiw-  re*  {"^rffio  arachcri,  ur  any  furaituit, 
CiVl^'«,  or  roinmoiiitirfs  vhaicrcff  vWck  ikall 
u^  t..c.-it-.  «hali  be  <lr»tiojcd,  lakea  avay,oi 
-i  I  r.-<^*  -  V  ihr  act  ur  »cx»  of  aoy  riotoosor 
t'ji'uilt.  ••;  -  AswRiMr  of  prr«oni«  or  by  the  act 
or  ac:s  01  ar.y  pcraon  or  persoat  cngafvil  in^ 
o;  \uA\.ri  yAti  c(t  »uch  riotout  or  tumultiMai 
.\«:«einL;\.**  ihe  inhahitaiitf  of  lh«  ctly,  &c. 
in  wl.icn  »:.>-h  house,  kc.  nhall  be  niuatc,  if 
Ml-  y  ci'.r.  ^c.  k^  a  county  of  itwU,  or  it  nat 
ui::;:ri  ain  hJoJrrii,  or  othcnrife  the  inhabi- 
I  I'lTf  01'  i:ie  humiretU  in  »-hich  «iicb  damagt 
«M  rl  . f  .ionip.  »h.i1l  Tie)d  compenMlion  to  Ihe 
i<T^^:\  .^anniDfif;  io  be  recovered  by  the 
>iM.i*  inrcins  aoii  uiilor  ihc  same  proviiioBS 
..^   III   ;v,>xK»eti  by  Kiro.  ].  r.  5,  with  re$prct 

v  jsi^j,<  iiitiiiTi^  ami  d.imr.ifieil  by  the  deoxo- 
1  •'III. .:  t>r  pulling  (iowo  of  any  dwelIing-hou!v» 
:■!  V.  «••?!"  I  uIju  fully,  riotou>'r,  and   tuiaifl* 
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Tin  art  himxt^If.  (ii)     Bj'  Hic  eightli  scrtion  of  this  statiiti^  no  J 

|H>rHoii  JH  t»  lie  proNM-uUMi,  by  virtue  of  tlie  act.  far  any  ofTcnce  I 

4'iimitiitt<-'l  contrary  to  it.  unless  the  prosecution  ^v  commen-  I 

(TcI  within  twelve  months  after  the  ofTewce  committed.  1 

*•*«*«««•  I 
*\Vonicn  arc  punishable  as  rioters,  but  infunts  under  the  age  [*  361] 
"tf  iliscretion  are  not.  {») 

II.  By  some  books  the  notion  of  a  rout  is  confined  to  such  Ofaioui. 
as!M>mblirs  only  as  are  orcasionert  by  some  grievance  common 

to  all  tHe  ronipany ;  ax  the  iiiclosure  of  land  in  which  they  alt  i 

ilaim  a  right  of  common,  ttr..     But,  according  to  the  general  I 

ojiiniun,  it  seems  to  be  a  disturbance  of  the  peace  by  persons  I 

assembling  ti^etber  with  an  intention  to  do  a  Uiing,  whieht  J 

if  it  be  execulnl.  will  make  them  i-iotci-s,  and  actually  making  J 

a  motion  towards  the  exectitinn  of  their  purpose.     In  fact  it  I 

generally  agrees,  in  all  the  pai-ticulars,  with  a  riot,  escept  I 

unly  in  this,  that  itmaybea  complete  offence  without  the  exe-  1 

cution  of  tlie  intended  enterprize.  («)     And  it  seems,  by  the  I 

recitals  in  several  statutcH.  that  if  people  assemble  themselves,  I 

and  afterwards  procee<l,  ride,  go  foilh.  or  move  by  instigation  ] 
of  one  or  wvenil  conducting  them,  this  is  urimt;  inasmuch 
SIS  tlicy  move  and  proceed  in  rout  and  number,  (b) 

III.  An  unlawful  assembly,  according  to  the  common  opi-  Of  *"  ""■ 
nion,  is  a  distni-banre  of  the  peace  by  persons  barely  assem-  ,tmbiy."^ 
bling  'together  with  an  intention  to  do  a  thing  which,  if  it  p*  3621 
were  executed,  would  make  them  rioters,  but  neither  actually 
executing  it.  nor  making  a  motion  towards  its  execution.  Mr. 
Serjeant  Hawkins,  however,  thinks  this  much  too  narrow  an 
opinion :  and  that  any  meeting  of  great  numbers  of  people 
until  such  cinunistances  of  terror  as  cannot  but  endanger  the 

lie  peace,  and  niise  fears  artd  jealousies  among  the  king's 
jecto.  Hccnis  properly  to  be  called  an  unlawjiil  aatembly. 
wlien'  great  ntimberH  complaining  of  a  common  grievance 
meet  together  armed  in  a  wm-like  manner,  in  order  to  consult 
together  concerning  the  most  i»roper  moans  for  the  recovery 
of  tiirtr  inlere.Kts ;  fur  no  one  can  lorcaec  what  may  be  tlic 
rent  nf  sucli  an  assembly,  (c) 

fjin  assembly  of  a  man's  IViends  for  the  defence  of  his  per- 
ngainst  tliose  who  thrt-nlen  to  beat  him,  if  he  go  to  such  a 
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r^xnoti,  i  Lonl  R«ym.  ISfi*. 
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4.  Lord  Cofce  tpeaki  of  an  unlai 
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ft^aAiB^  Ac  If  unlawfid ;  lor  be  who  ia  in  fear  €f  auch  insidte 
miat  forovide  for  his  cwfety  by  demandiBg  the  surety  of  the 
JfPfyc/^  against  the  persons  by  whom  he  ia  threatem>d,  and  not 
make  use  of  such  yiotont  mi^ods,  which  cannot  but  be  attend- 
ed with  the  danger  of  raising  tumults  and  disorders  to  the  dis- 
turbance of  llie  public  peace.    But  an  assembly  of  a  man's 
friends  in  his  own  house^  for  the  defence  of  the  possession  of 
it  against  such  as  threaten  to  make  an  unlawful  entry,  or  for 
the  defence  of  his  person  against  such  i^  threaten  to  beat,  him 
Jufi  his  houses  is  indulged  by  law ;  for  a  man's  house  is  looked 
r«  3631  ^f^^  ^  ^  castle,  (d)    He  is  not,  however,  *to  arm  himself 
'-  -I  fiiod  assemble  his  friends  in  defence  of  his  close,  {e) 

Unlawful  assemblies  and  seditious  meetings  having  in  ma- 

tatutes.     ^y  instanoes  appeal^  to  threaten  the  public  tranquillity  and 

ihe  secfirity  ot*  the  government,  several  statutes  have  been 

passed  for  the  purpose  of  their  more  immediate  and  effectual 

fMippressimii. 

The  1  Geo.  I.  st.  2.  c«  5.  s.  1.  reciting,  that  many  rebellions 
St.  2.°c*.  5.  ^^  ^^^  tumults  had  been  in  divers  parts  of  the  kingdom, 
8.1.  '  jto  $be  disturbance  of  the  public  peace,  and  the  endangering 
Twelve  )|f  m^  mfyesty's  person  and  government,  and  that  the  pun- 
persons  nr    jj^mQuig  p|i^y|y^  dy  ^h^  ln^g^hen  in  being  were  not  ade- 


more  un- 


lawfully     quate  to  sudi  heinous  offences  $  for  the  pi-eventing  and  si^ 
and 'nor'    pressing  such  riots  and  tumults,  and  for  the  more  speedy  and 
difpeNing    fi&ctual  punishing  the  offenders,  enacts,  **  That  if  any  per- 
aftev  betag  goBs  tQ  the  number  of  twdve  or  more,  being  unlawfully,  ri- 
ed'br  one   f>^^ly'  Aiid  tumultuously  assembled  together,  to  the  distur- 
justice,  &c.  brace  <tf  the  public  peace,  and  being  required  or  commanded 
m^afiJm  •  V   ^  ^^^  ^^^  ^  ukwt  justico  OT  justices  of  the  peace,  or  by  tiie 
bTadflidg:  sheriff  c€  the  county,  or  his  under-sheriff,  or  by  the  mayor, 
ed  felons,    bailiff  or  bailiffs,  or  other  head  officer,  or  justice  of  the  peace 
death"with-  ^^  ^^7  ^^  ^^  ^^^  Corporate,  where  such  assembly  shall  be, 
out  benefit  by  pitK^lamation  to  be  made  in  the  king's  name,  in  the  form 
of  clergy,    hereinafter  directed,  to  disperse  themselves,  and  peaceably 
to  depart  to  their  habitations,  or  to  their  lawful  business,  shall, 
to  the  number  of  twelve  or  more  (notvdthstanding  such  pro- 
clamation made)  unlawfully,  riotously,  and  tumultuously  re- 
main, or  continue  together  by  the  space  of  one  hour  after  such 
command  or  request  made  by  proclamation,  that  then  such 
continuing  together  to  the  number  of  twelve  or  more,  after 
such  command  or  request  made  by  proclamation,  shall  be 
adjudged  felony  without  benefit  of  clergy,  and  the  offenders 
I*  364]  th^^n  ^shall  be  adjudged  felons,  and  shall  suffer  death  as  in 
case  of  felony  without  benefit  of  clergy/' 

d  1  Hawk.  P«  C.  c.  66.  s.  9,  10.      19  Vin.  his  life  is  threatened  ;  for  he  is  in  the   protec- 

Abr   Rioit  i«.  (A)  5,  6.     And,  by  Holt,  C.  tion  of  the  law,  which  is  sufficient  for  his  de- 

J.  in  Begin  r.SoUiy,n  Mod.  116.  though  a  fence. 

man  may  ride  with  anns,  yet  he  cannot  talte  f  By  Heath,  J.  Rex  r.  the  Bishop  of  Bangor, 

two  with  him  to  defend  himself,  ©Ten  though  Shrcuftbury  Sum.  Ass.  1796. 
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The  seronil  s4^ction  of  the  statute  gives  the  fimn  of  th«  i  g«a,  I.  m 
l)rorliiin»ti»ii,  anil  enncts.  Ibut  the  jiiMlic*  of  llio  p«?acc  or  ^^  '■  "^  *  J 
other  person  authorizcil  hy  iIip  act  to  inak(^  fhc  fn'ofliiiTiiLTioTr  J'ide»'»i'tJ 
xhall,  among  tl)o  said  rioters,  or  as  near  to  tlii-in  as  lie  ran  ihc  (ona  M 
rtaffly  tume,  witii  a  loud  voice  coinmandt  hi*  cause  tii  be  com-  "'«  pioti«3 
inani)«l,  silence  to  bvf  wliiln  proriamarion  in  making,  and  Biid,ni'n-  J 
after  that  shall  openly  and  witli  hiu«l  voire  make,  or  caunc  t«  n*'  in  I 
lie  made,  proclamation  in  lhpnc  wnrds,  or  like  in  effect  r  "  Oui*  "f|g'Ji''J,'  I 
■sovereign  lord  tlie  king  rhargcth  and  cnrnmandetli  all  per-  ni«<i«.  m 
sons,  being  assenihled.  immediately  to  disperse  theinnelvc9,  3 

and  |ieacf  ably  to  dejmrl  to  tlKir  habitations,  or  to  their  law-  4 

ful  business,  upon  the  itains  contained  in  the  act  made  in  the  M 

first  year  of  king  George,  for  preventing  tumultn  nnti  riot^  m 

nus  axsemblies.     God  save  the  king."     And  every  justice^  s 

sheriff,  tec  within  the  limibs  of  their  iTspeitive  juristlirttond  2 

are  authorized  and  iniuired,  on  notice  or  knowledge  of  any  fl 

Huch  unlawful  assembly  of  twelve  or  more  [H'rsons.  to  ivsort  I 

to  the  place,  and  thei-c  to  make  or  cuwsc  such  proclamation  to  " 

be  made. 

The  third  wrtion  cnactn,  that  if  tlie  pei-ssna  so  unlawfully,  i  Gm.  I. 
riotously,  and  tumultuously  assembled,  or  twelve  or  more  of  J'*'  J.;**-^, 
them,  afiter  such  proclamation,  shall  continue  together  and  .oni  so  »^ 
not  disperse  themselves  within  one  hour,  that  it  shall  be  law-  "''1*''"'' , j 
All  for  every  juKtice.  sheriff,  or  under-sheriff  of  the  county  ™„",^  Tl 
where  such  atisflmbly  shall  be,  and  for  every  constable,  or  »itMn«o  II 
other  ]»eace  officer  within  such  county,  and  for  every  mayor,  '"'.'"•"'  ^ 
justice,  sheriir,  bailiff  and  other  hew)  oflic«r,  constable  and  "Xrn  b^ 
otlicr  pface  ullicer  of  any  city  or  town  where  such  assembly  fox  ajiu- 
nhall  be,  and  for  such  other  ])ersons   as  shall  be  rommantled  "^*' 
to  be  asMKting  itnto  any  such  justice,  sheriff  or  under-sherilT, 
mayor,  bailiff,  or  other  bead  ofliier  (who  are  Ihen-by  author^ 
ized  to  command  all  his  majesty's  subjects  of  age  and  ability 
CO  be  assisting  to  them  thei-ein)  lo  sHzo  *und  apprehend  such  [*  3C5j  1 
persons  so  unlawfully,  riotouyly,  and  tiimultuously  continning 
ingetlier  after  proclamation  mnde;  and  they  are  tbei-eby  rc- 
ifuired  so  to  dii.     And  that  they  shall  cairy  the  persoiM  so 
appirhended   before  oni'  or  more  of  bis  Majesty's  justices 
of  the  peace,  of  die  county  or  place  where  such  persons  shall 
be  m  appi-ebended,  in  (irder  lo  their  being  proceeded  against 
according  to  law.     And  liie  sertion   also  enacts  that  if  any  An'tiCitiey 
of  the  persons  so  aascnibled  shall  happen  to  he  killed,  maim-  ^''^,  '" 
ed,  or  hurt,  in  the  dispersing,  seizing,  or  apprehending  them,  the  ( 
or  in  the  endeavour  to  do  so,  by  reasi>n  of  their  resisting,  then  ['|iJ,'i^''ij  • 
every  such  jostice,  kc.  constable,  or  other  peace  officer,  and  ar»Ti' ' 
all  persons  being  aiding  and  assisting  to  Ibem,  shall  be  free,  'id- 
discharged,  and  indemnified  concerning  such  killing,  maim- 
ing, or  hurting. 

'l"he  filth  section  proiides,  *•  That  if  any  person  or  pei-sons  i  o.  ■ 
d^^  or  shall,  witli  force  and  arms,  wilfully  and  knowingly  op-  ^'j'i^^'ia^'^ 
pose,  iihslcurf,  or  in  any  mnnnrrnilfiilly  and  knowingly  lelt.  su(hpT(>- 


B    pose. 
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froM  btint  cUiow  w  CO  to  prbcuufli,  acoordUng  It  itm 
rrttitell^  b  J  dtnctod  to  be  made,  wlMraby  Mck  gtoM 


dltr^'.    ''  be  ouMlep  tbat  then  crery  nirh 


1 


1 
\ 

\ 


UaderiBg»  or  biurling,  such  perm  or 
goiog  Co  nmke  wch  proclmiutioM»  m 
judgwl  felony  witbout  beneit  of  ckKjr  | 
therein  sball  be  adiudgvd  Mona^  ud  iteB 

caae  of  felony,  without  beneit  ofdergyi  a 

MM  MM-  ^^^  Pf  raon  or  peraona  ao  being  nnlmrftd^t 
•raibUd      tnmttltiKNialy  aaaembkd,  to  the  nnaiber  off  twiiio^  m 
^  wUnt*.    *^'*  ^^  more,  to  whom  proclaauitaoA  ahonM  or  om 
tton  u"1ii-  been  made,  if  the  same  had  not  been  Undere^  as 
dtivd,  Mx\   shall  lilLewiae^  in  caar  they  or  any  of  them^  to 
!!^  t!!hiT  twelve  or  more,  shall  continoe  logethar. 
AniiiiHiiN-  themaelvea  within  one  hour  after  anch  letl  or 

366]  made,  be  adjudged  felons,  •and  ahaU  anftr  dentkanki 
'oni  with'    felony,  witbout  benefit  of  clergy/' 
out  rierur.       £y  ^  ^^^^  soction  of  the  act.  It  18 

Pio^cu-      peraon  shall  be  proaeruted  by  virtue  of  tfa  ad 
tkom  lo  hm    {ipn^  committed  contrary  to  it,  unleaa  the 
;;;7r"'*    commenced  within  twelve  montha  after  tke 

month  t.        ted.(/) 

•  •  •  •  O  O  •■ 


{ 


383]  *The  statute  13  Car.  IL  c.  5.  reciting  the  liarliiift  aff 'fe- 
'3  Cm.  II.  muUuoMJ  pcltfumittf,  enacts,  that  no  peraoa  aludl  ** ""  ^ 
■I.  I.  r.  A.  procurf  the  getting  of  hands  or  other  conaeat 
muhumi't  abovc  thc  number  of  twenty,  to  any  petitioot  <gc 
p«tiiioniii|.  or  the  houses  of  parliament,  for  alteration  of 
blished  by  law  in  church  or  state,  unless  the 
shall  have  been  first  consented  unto  and  ordered  by 
tices,  or  by  the  iniyur  part  of  the  grand  jury  of  tiM  eana^»  Ac» 
at  the  assises  or  quarter  sessions ;  or,  in  LomIm,  by  flm  laid 
niavor,  aldermen,  and  common  council :  and  that 
shall  re|iair  to  his  majesty  or  the  houses  of  parliaaMaftt 
pretence  of  piTscnting  or  delivering  any  petitioa* 
punieil  with  excessive  number  of  people^  nor  at  an 
with  above  tlie  number  of  ten  persons ;  upon  pain  of  j 
a  penalty  not  exceeding  one  hundred  pounds*  uid 
imprisoiiiuent  for  every  offence ;  such  ollbnce  to  be 
in  the  court  of  king^s  bench,  or  at  the  aaaasea  or 
sions,  within  six  months,  and  proved  by  two  credible  aitaias 
es.  (a)  But  there  is  a  proviso,  that  the  act  shall  not  biadar 
persons,  not  exceeding  ten  in  number,  from  preaeatiii^  wtsf 


f  For  th«  scrtitvi  of  th«  act  reiaiin*  to  thc  in  ^Vcu/^iii  shall  tuSer  death,  and  i 

iemoUshinft  or  piilliiif^  ilown  churrhe>,  cha-  of  ino« «able».    Thii  rutiHf  ii  rnwonlj  flH 

1x*Ik,  limiMTs  kc,  br   notcrs  m*«  anir,  356,  rd  th?  Kio/ •'lrl«  ami  is  requuvd  bgr  s.  T.  ta  la 

1*7.    Th^  iiiiiih  ^rttion  oi'  tnr  act  cnacti,  openly  read  at  arery  quailar  ■atrion,  and  at 

iiiftt  yticritVss  &:c.  in  ^M*o^'d'u/,  fliall  havr  th«  e\cry  leetor  U«  day. 
htiinr  power  for  ]Hittinj(  thr  act  in  cxfoution  a  13  C:«r.  II.  it.  1.  C.  5*  »•  % 

i«  >v»4jrts  ^«  haw  Iwrv :  an«l  tH:ii  olltrOcr* 
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pnlilic  i>r  private  g^ie^ance  or  roii)i>laint  to  any  member  of 
jiai-Iiatiiciit.  or  1o  tlic  kiiip.  lor  any  rpineily  to  lie  thereupon 
Iiud  :  nor  extend  to  any  address  *tii  liis  niti,)esty  by  the  mem-  [*  3!!4] 
Iirrs  of  the  houxcs  of  parliiutiuiit,  during  tlie  sitting  »f  {laitiji- 
ment.  (ft)  " 

'I'hc  ctimmon  iiiw,  and  uJso  srwrul  more  nm-irnt  sUitutm  Sirppirs. 
than  i\inse  which  have  been  mentioned,  autltni-ize  jn'oreedings  ""^"J^ 
for  the  reftlr&ining  unit  nuppresstun  of  riots.  By  the  rommon  ^y  cm- 
law  the  shf-i-ilT,  under-.sliei-itT,  ninstihic,  or  iioy  otiier  |wac«  loon  in». 
officer.  iiiay<  and  ouglit  to  do^  all  that  in  them  lies  towards  the 
HUpprcsHiing  of  h  riot,  and  may  rnmmand  at!  otiier  persons  to 
asuKt  tlierii :  anil  by  the  common  law  hIso  any  private  person 
may  lawfully  endeavour  to  apj>ea.se  snrhili»turhances  by  stay- 
ing the  iK-r^nnK  engaged  from  executing  their  purpose, ami  al- 
Nu  by  stopping  others  coining  to  join  tliem.  (r)  It  lias  been 
liolilen  alHo,  that  private  persons  may  aiinlJioinselves  In  order 
to  suppress  a  riot ;  (li)  from  whence,  it  seems  rlrarly  to  follow- 
that  they  may  ulso  ma(.i'  use  of  arms  in  suppressing  it,  if 
there  be  a  neressity.  However,  it  may  be  very  hazardous  lor 
private  nersons  to  procwHl  to  tliese  extremitie,s ;  and  such  ^  io- 
ient  mclJtods  iterm  only  nroiier  againxt  such  riots  as  savour  of 
rebellion,  {e)  But  if  a  li-lony  bo  about  U  be  committed,  the 
interference  of  private  persons  v^iH  lie  justifiable ;  for  a  pri- 
vBte  person  may  do  any  thing  to  prevent  tlie  [H'rpctralion  of 
a  felony.  {/)  In  the  riots  whi^h  took  place  in  the  year  1780 
this  matter  was  much  misunderstood,  and  a  general  persua- 
sion prevailed  that  no  indiflerent  person  could  interpose  with- 
out the  authority  *of  a  magistrals- ;  in  c<mst'<iuence  of  wliirh  [' 
much  mischief  was  done,  which  might  otherwise  have  been 
prevented,  (g) 

The  statute  34  Edw.  III.  c.   1.  empowers  Justices  of  the  Si 
peace  to  restrain  and  an-est  rioters;  and,  baring  been  con-  *.J| 
strued  liberally,  it  has  been  resolved,  that  a  single  justice  may  u 
arrest  persons  riotously  assembled,  and  may  also  authorize 
otlie.rs  to  arrest  thorn  by  a  parol  command.     By  the  statute 
13  Hen.  IV.  c.  7.  a.  1.  the  justices  of  the  [leace,  thre*i,  or  two 
of  them   at  the  least,  and  the  slieritT  or  under-sheriff  of  tlie 
county  whore  any  riot,  assembly,  or  rout,  of  people  against 


■  .-iSS] 


-Br 


with  the  power  of  the  coun- 


e  Uw  shall  be  mitdc,  shall  c 

(^if  need  be)  to  arrest  them;  and  shall  anv»t  titcm;  and 
a  record  tliat  which  tliey  shall  find  so  done 


I  have  power  to  r 


^  U  Car.  II.  ft.  I.e.  S.  1.3.  BflW.iiKl 
J,  MM.  9.  c.  a.  >.  I.  nrl.  9.  uiuallf  ayltd 
b BiU  of  Rifhu,  )t  ii  itiacwd,  "That  it  ■< 
■  rftUariheiiibjFdi  to  pgtitlon  (he  king, 
■llhRtall  cominilnieiiii  and  utnMcutiona 
Kknch  MlllloniDg  an  Illegal." 
■-■-%  Ihat  Ihii  -    ■ "    ■ 


It  dtclaxed  it 


:el3Ci 


cic  bad  virtukllv  itpaal- 
[.U.c.£.bDiLa*r.lMan«- 


I,  that  Milhci  that  ni 


■ct  (irpBrliamenlhai)  irpeitlFil  It,  and  Ihal    . 
wai  ill  full  Imrr.     Kai  i.  I.uid  Ucui{B   Gat>  J 
dan.  Dnufl.  £T1. 

I  I  Hawk.  f.C.t.es.*-  II. 

if  Ca<»  nfaTinf,  Popli.  HI,  K<1.  T6. 

t  I  riawk.  P.  C.  c.  85.  ».  II.  _ 

/  By  Chamlire,  J.    in    llAnricock  t,  Bakw| 
Diid  oiheri,  3  Bot,  and  Pol.  4S3. 

g  By  Haalh,  i.  In  Hantliur;,  t.  Baktt   a 
i>ib»tt,aBot,  and  P-il.  265. 
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in  tlieir  presence  against  tiie  l»w :  and  irf  such  record  tbe  •& 
fenders  shall  be  conyicted  in  the  same  manner  as  is  contained 
in  tiie  statute  of  forcible  entries,  (h)    In  the  interpretation  of 
this  statate  it  has  been  liolden»  that  all  persons,  noblemenand 
others,  except  womei^  clergymen,  persons  decrepit,  and  ia^ 
fants  under  fifteen,  are  bonnd  to  attend  tiie  justices  in  suppress* 
ing  a  riot,  upon  pain  of  fine  and  imprisonment;  and  ttat  avf 
battery,  wounding,  or  killing  the  rioters,  that  may  happen  in 
suppressing  the  riot,  is  justifiidile.  (i) 
Of  the  in-        An  indictment  for  a  riot  must  shew  for  what  act  the  riotm 
^'^  uiai      i^scMembled,  that  the  court  may  judge  whether  it  was  lawful  or 
r*  QOgn  not:  (k)  and  it  must  state  that  the  defendants  unlawfully  *as- 
'*  -I  sembled ;  for  a  riot  is  a  compound  offence :  there  must  be  not 

only  an  unlawful  act  to  be  done,  but  an  unlawful  assembly  of 
more  than  two  persons,  (l)  In  a  case  where  six  persons  being 
indicted  for  a  riot,  two  of  them  died  without  being  tried,  two 
were  acquitted,  and  the  other  two  were  found  guilty,  the  court 
refused  to  arrest  the  judgment,  saying,  that  as  the  jury  had  found 
two  persons  to  be  guilty  of  a  riot,  it  must  have  been  together 
with  those  two  who  had  never  been  tried,  as  it  could  not  otii^ 
erwise  have  been  a  riot  (m)  But  as  two  persons  only  cannot 
be  guilty  of  a  riot,  it  was  held,  that  where  several  were  in* 
dieted,  and  all  but  two  were  acquitted,  no  judgment  could  be 
given  against  the  two.  (n)  And  though  the  indictment  in  this 
case  charged  a  battery  upon  an  individual  as  well  as  a  rii^ 
and  it  was  argued  that  the  rtotosf,  ^  was  only  to  expresstti 
manner  of  the  assault,  and  a  kind  of  aggpravation  of  tiie  of" 
fence,  it  was  held  that  the  two  persons  could  not  be  intondid 
to  be  guUty  of  the  battery ;  that  the  oflbnce  was  special'  and 
laid  as  a  riot,  the  riotose  extending  to  all  tiie  facts,,  and  tiM 
battery  being  but  part  of  the  riot ;  so  that  the  defnidanta  be- 
ing acquitted  of  tile  riot  were  acquitted  of  the  whole  of  which 
they  were  indicted.  But  it  was  also  held,  that  if  the  indict- 
ment had  been,  that  the  defendants,  with  divers  other  disturb- 
ers of  the  peace,  had  committed  this  riot  and  battery,  and  the 
verdict  had  been  as  in  this  case,  the  king  might  have  had  jodig*' 
ment.  (o) 

Where  several  were  indicted  for  a  riot,  it  was  moved,  tfaoA 

the  prosecutor  might  name  two  or  three,  and  try  it  against 

them,  and  that  the  rest  might  enter  into  a  rule  to  plena  not 

[*  387]  guilty  {guilty  if  the  others  were  found  guilty  $)  and  a  rule 

A  5  R.  I!.  Stat.  1.  c.  T. 

i  4  Blac.  Com.  146, 147.  1  Hale  495.  The 
statutes  17  R.  11.  c.  8.  2  H.  V.  c.  8.  and  19 
11.  VII.  c.  IS.  relate  also  to  the  summary  pro- 
I  eedings  of  justices,  &c.  in  cases  of  riots,  which 
it  is  not  thought  necessary  to  mention  further 
in  this  work.  The  difierent  statutes  and  the 
construction  put  upon  them  may  be  seen  in  I 
Hmwk.  P.  C.  c.  65.  s.  14.  et  teqit,  and  5  Burn. 
Riots,  ice.  If,  III,  IV,  v.  The  statutes  S  H. 
V.  r.  8.     2  H.  V.  r.  9.  and  2  H.  VI.  c.  14.  re- 


late to  process  out  of  chancery  in  caief  of 
riots. 

k  Reg.  r.  Gulston  and  others,  t  Lord  Raym* 
1210. 

/  Reg.  r.  Soley  et  al.  2  Saltu  593,  594. 

m  Rex  r.  Scott  and  another,  3  Burr.  IIQ- 

n  Rex  r.  Sadbury  and  others,  1  Lord  Rayai* 
484.  and  see  19  Vin.  Abr.  Hiott,  (E)  I. 

0  Rex  r.  Sadburj  and  others,  1  Lord  Raym. 
484.  S.  C.  2  Salk.  593.  pi.  2.  and  12  Mod^ 
262.     19  Vin.  Abr.  JRiots,  (E)  6.  '       i 
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ment. 


nade  ACCordiBgly ;  this  being  to  prevent  the  charges  in  put- 
ting then  all  to  jrieaiL  (p) 

The  punMmefU  (or  offences  of  the  nature  of  riots,  routs,  or  Punish 
nnkiwfltil  assemblies,  at  common  law,  is  fine  and  imprisonment, 
in  proportion  to  the  circumstances  of  the  ofience :  (q)  and  for- 
nmly,  in  cases  of  great  enormity,  it  appears  that  the  offend- 
ers were  sometimes  punished  with  the  pillory ;  (r)  but  such 
punishment  is  now  taken  away  by  the  statute  56  Geo.  IIL  c* 
138. 


♦CHAPTER  THE  TWENTY- SEVENTH-  [  *  388] 

Of  affrays. 

Affrays  are  the  fighting  of  two  or  more  persons  in  some 

Sublic  place,  to  the  terror  of  his  majesty's  subjects,  (a)  The 
crivation  of  the  word  affray  is  from  the  French  effreyer^  to 
terrify ;  and  as  in  a  legal  sense  it  is  taken  for  a  public  offence 
to  the  terror  of  the  people,  it  seems  clearly  to  follow  thatthei-e 
may  be  an  assault  which  will  not  amount  to  an  affray :  as 
where  it  happens  in  a  private  place,  out  of  the  hearing  or  see- 
ing of  any  except  the  parties  concerned ;  in  which  case  it  can- 
not be  said  to  be  to  the  terror  of  the  people^  (b)  And  there 
may  be  an  afiVay  which  will  not  amount  to  a  riot,  though  ma- 
ny persons  be  engaged  in  it ;  as  if  a  number  of  persons,  being 
met  together  at  a  fair  or  market,  or  on  any  other  lawful  or  in- 
nocent occasion,  happen  on  a  sudden  quarrel  to  fall  together  by 
liie  ears,  it  seems  agreed  that  they  will  not  be  guilty  of  a  riot, 
but  only  of  a  sudden  affray,  of  which  none  arc  guilty  but  those 
who  actually  engage  in  it ;  and  this  on  the  ground  of  the  de- 
sign of  their  meeting  being  innocent  and  lawful,  and  tlic  sub- 
sequent breach  of  the  peace  happening  unexpectedly  without 
any  previous  intention,  (c)  An  affray  differs  also  from  a  riot 
in  this,  that  two  persons  only  may  be  guilty  of  it ;  whereas 
three  persons  at  least  are  necessary  to  constitute  a  riot,  as  has 
been  snewn  in  the  preceding  chapter. 

*An  affray  may  be  much  aggravated  by  the  circumstances  p  3391 
under  which  it  takes  place,  cither,  first,  in  respect  of  its  dan-  A,rgr'avated 
gerous  tendency  5  secondly,  iu  respect  of  the  persons  against  affrays. 
whom  it  is  committed ;  or,  thii'dly,  in  respect  of  the  place  in 
which  it  happens. 

&A110D.  3  Salk.  317.  Regin.  v,  Middleinore,  is  said  that  an  affray  is  a  public  offence  to  the 

od,  212.  terror  of  the  king's  subjects  ;  and  is  an   Eng- 

q  1  Hawk,  P,  C.  c.  65.  i.  12.  lish  word,  and  so  called  because  it  affrighteth 

r  Id*  Ibid,  and   inaketh  men  afraid  ;  and  is  enquirable 

a  4  Blac.  Com.  144.    3  Inst.  158.     1  Bum.  in  a  leet  as  a  common  nuisance. 
Just.  J9ffray,  I.  c  I  Hawk.  P.  C.  c.  65.  s.  3. 

b  1  Hawk.  P.  C.  c.  63. 1. 1.     In  3  lost,  it 


389  Of  Jfftnyh  ^ft^—Ptrwmmgt^ng  li'wrf  "^^mm  na 

An  Mnj  may  receire  u  mrnvnoim 
trndenry ;  an  wherr  pmonB  coolly  and 
a  duel  whkh  cannot  but  be  attemled  wMitke 
of  murder,  and  ih  not  only  an  o|ien  deiam» 
carrifH  with  it  a  direct  contemiil  of  the  jwlioe  of  tha 
putting  men  under  the  neccarity  of  rintfauf  tfh 
And  an  aShiy  may  receive  an  aggravanaB  mm  Iha 
againat  whom  it  iHcommitted ;  as  where  the 
are  violently  diiitarbed  in  the  due  execution  of  thoir 
the  rencue  of  a  pemon  legally  arrestodt  or  the  barn  atliif<  ti 
wake  Hiirh  a  rescue ;  the  miniHtera  of  the  law  befaig  wader  ill 
mure  immediate  protection.  {e\  And  ftirttier»  an  afl^y  mqr 
receive  an  aggravation  from  the  place  in  which  it  is 
till ;  it  iH  therefore  neverely  punishable  whew 
king*fi  courtN,  or  even  in  the  palace^yard  near  Anmb  oeartB; 
and  it  is  highly  fineable  when  made  in  the  preaenco  off  a^y  of 
the  king*N  inferior  courts  of  justice.  (/)  And,  upon  tts  same 
account  also,  alhwys  in  a  church  or  church-yard  havoalwa^ 
been  esteemed  very  heinous  offences*  as  being  twt  fffMk  ^ 
dignities  to  tiie  Divine  Majesty^  to  whose  woraiiqi  aai 
\  ice  HQch  places  are  immediately  dedicatied.  (r) 
!)90]  *1^  ^^  ^^*  ^'^<^^  ^^  quarrelsome  or  threatmwg 
i\.ii!u\iiu  mie\er  ran  amount  to  an  affray;  and  that  no  owe  caw  jBStiQr 
ii.ii  iti«k«  la>ing  his  hands  on  tliose  who  shall  barely  qnanai  wMk  aa- 
uii  «iti«\ .  ^^,^  ^ords,  without  coming  to  blows :  but  it  aeeaH  thataosw- 
Inr/iU'Iii  ''t^l^l^*  ^^}-  ^^  ^^  request  of  the  party  threatewdl,  canj  Hie 

« lii'ivliiitir    ill 

.  ...u ...  v.  ill  nient  of  law ,  carry  in  them  so  much  terror  as  to  amauk'to  an 


I 


MiiiAv         iM'rson  who  threatens  to  beat  him  before  a  jaatioe^  ia  arMr  to 

,  Jnd  sureties.    And  granting  that  no  bare  w«mla»  hstta  jadg- 

till. Ill  ^-  ."  -       '^  .  .  _•    o 


sRVii}  •  }  et  it  seems  iTrtain  that  in  some  cases  thet^  may  be  sa 
uffhi\  w  heiT  there  is  no  actual  violence ;  as 
anil  *iliciu««el\es  with  dangerous  and  unusual 
A  iiiiiiiiior  UH  will  naturally  cause  aterrortothepeofb;  which 
IH  Maid  to  ha\c  been  always  an  oifrnce  at  commoa  bw^  and  is 
Mtri4  tl\  )iro)iibite<l  by  several  statutes.  (A^ 
M  Kx  Ml.  '1^^^^'  principsl  of  these  statutes  is  2  Edw.  III.  c  S»  aome- 
t     \\x    1illlo^t  s|ii)ken  of  aa  the  statute  of  •W/Aompfoa.  It  eiiacta»thst 


iMirVn'wrn'  "**  '"*"'•  **^  ^^''•^  cx>ndition  soever,  except  the  king's 
r.>m.-  !i7ri  i"  I'i"*  pri'stMuo.  and  his  ministers  in  executing  thdr  ofleOy  tad 
Kiu  li  as  W  ill  tlicir  4  oinpany  assisting  them,  and  also  upon  s 
K'v\  iiiado  for  amw  to  keep*  the  peace,  shall  come  before  the 
kind's  jiistiros  or  other  of  the  kiiig*s  ministers  doing  their  of- 
fln%with  force  and  aniis«  nor  uring  any  force  in  aflkwy  of 

«/  1  llau  k.  r.  K\  c.  (^X  f.  2\.    Thii  »ouM         t  U,   ».  22.    And  tee^M/.  Chap,  on  Jb»- 

i.iHf*,  .in, I  lo  M»rh  iis  havr  tici'ii  occa»i«maU>  /  I  lla»k.  P.  C.  c.  SI.  i.  6. 10. €•  SS-  •.& 

Kt'itiil  oi\  iu  more  luiHlein  tUtys  ih  n<'i&htH>iiT-  At  to  »tnking  in  the  court!  of  juMice  wttftti, 

*»&  viMiiitrifs,  fought  ;iini.Ui  a  itiimb«r  ot  »pcv -  iUH^k  111.  Chap,  on  ^gffwrmied  AtmMitu 

iaioi>.    Kutyii.  It  vn\w\,  a«  i;xii.ii:v  lOii-  f  I  Hawk.  K  C.  c.  63.  s-SS.  And  aeepti^ 

•*miiMi„t;,^  r,M.o»iv    'N...  .,.,...  ..:„.i J. ,^  T'k^p.XXIX.  Of  DiHwrtmmeta  im Pheet ^ 

',    1  Hink.  r.  r.  r.  63.  i.  1.  4. 


■  [*  391] 


OJUP.  XXVII.]  Of  Jffraift^—Pfnotu  gnmg  Jmed. 

peace,  (i)  nor  go  nor  Me  armetl.  by  night  or  day,  in  fairs  or 
mftrketa.orinuicprrsenreoi'Uii'  king'HjusUccH.orothfr  minis- 
tora.  or  elsewhere ;  U]><)n  jiain  to  forfcittheir  armour  to  the  king, 
and  tlicir  bodies  ta  prison  at  tlie  king's  pleasure.  Tlic  statute 
also  pro\  ides,  that  the  king's  jiiittices  in  their  presence,  she- 
rifis,  and  other  ministi^rs  in  thoir  bailiwics.  lords  offranrhia- 
V8  and  their  bailiffs  in  the  same,  and  mayors  and  bailiffa  nf 
cities  and  boroughs  witiiin  the  same,  and  borough>haldcra, 
constables,  and  wardens  of  the  *peaco  within  their  wards, 
shall  have  power  to  execute  the  act :  and  that  the  Judges  of 
asNizc  may  enquire  and  punish  such  otiicers  as  liuve  not  done 
that  which  pertained  to  their  office.  This  statute  is  further 
enforcetl  by  7  Rich.  II.  c.  13.  and  by  the  SO  Rich.  II.  c.  1. 
which  adds  the  further  punishment  of  a  line. 

In  the  exposition  of  this  statute  of  Edw.  III.  it  has  been 
holden,  that  no  wearing  of  arms  is  within  its  meaning,  unless 
it  bo  accompanied  with  such  circumstances  as  are  apt  to  ter- 
rify the  people ;  fi-om  whence  it  seems  clearly  to  follitw,  that 
persons  of  quality  are  in  no  danger  of  oSeudiiig  against  tlie 
statute  by  wearing  common  weapons,  or  having  tlieir  usual 
number  of  attendants  with  them  for  their  ornament  or  defence. 
in  such  places,  and  upon  8ur)i  occasions,  in  which  it  is  the 
common  fashion  to  make  use  of  them,  without  causing  tlie  least 
suspicion  of  an  intention  to  commit  any  act  of  violence  or  dis- 
turbance of  the  peace,  (ft)  And  no  person  is  within  the  inten- 
tion of  the  statute,  who  arms  himself  to  suppress  dangerous 
riotci-s,  rebels,  or  enemies,  and  cn<leavours  to  suppress  or  re- 
sist such  disturbers  of  the  peace  and  quiet  of  the  realm,  (f) 
But  a  man  cannot  excuse  wearing  such  armour  in  public  hy 
alledging  that  u  person  Uireatened  him,  and  that  he  wears  it 
for  the  safety  ol'  his  person  from  the  assault ;  though  no  one 
will  incur  iJie  penalty  of  the  statute,  for  assembling  his  neigh- 
hours  and  friends  in  his  own  house,  against  those  who  threat- 
en  to  do  him  any  violence  therein,  because  a  man's  house  is  as 
his  castle,  (m) 

It  may  be  useful  to  mention  shortly  the  acts  which  may  bo 
done  for  the  suppression  of  an  affray,  by  a  private  person,  by 
a  constable,  or  by  a  justice  of  peace. 

*U  seems  to  be  agreed,  tliat  any  one  who  scfs  others  fight-  [*  392] 
ing  may  lawfully  part  them,  and  aim  stay  them  till  the  heat  or  the  aup- 
be  over,  and  then  deliver  them  to  the  constable,  who  may  car-  JJf"!"^." 
ry  them  before  ajustice  of  peace,  in  order  to  their  finding  piivawpi 
sureties  for  the  peace ;  and  it  is  said  that  any  private  person  ""*- 
nay  stop  those  whom  be  shall  see  coming  to  join  either  par- 
ty, (n)     And  it  soems  to  be  clear  that  if  eitlier  party  be  dan- 

T  The  word*  of  ihc  itatuU  arc  m  affrai  dt  ihould  ba  ainenileil. 

lajrui.      But  Lord  Cuke,  io  3  Inii.  1J8.  ciiea  t  1  Uavk.  P.  C.  c.  B3.  c.  il. 

H  ai  en  ^ffreitr  de  la  paii,  an4  oburvei,  Ibal  I  Id.  t.  10, 

the  wcit    gcDundsd  upon  iha  ilaliite   sajri   in  M  Id.  t.  8,   and  sae  in  i,  5,  G,  T.  U  to  1 

fiwruFidam^p«}>iiIaferroiviR,atulihntihete-  |iroc*ailJnporjunic«t,&c.  e«cutiiuih«a 

foie  Uit  piloted  book  (en  q^vy  A  b  pMcc)  n  1  HawluP.  C.  c.  63.  i.  II.    WEn*  (i 
TOI.  I.                                           °fi 
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grroiiiily  woundeil  in  such  aa  afin^y  and  a  ilaBicr  ij# 
fleavimring  to  armt  the  other,  be  not  able  te  taka  Um  with- 
out  hurting,  or  even  lAounding  bis»  yet  be  is  ia  bo  w«j  IUUb 
to  be  punished.  inaHniurh  am  he  is  bovadt  andar  pain  of  laa 
anil  ini|inKoninent«  tu  arrest  such  an  oftadcTy  mm  aitbci  da- 
tain  him  till  it  appear  whether  the  parly  niD  live  or  die*  ir 
carrv'  him  befon^  a  justicT  of  peace,  (o) 
Of  th?  «u(^  It  seruis  agreed,  that  a  ronntable  is  BotOBlycaqiowwed«  as 
prcttiun  oi  all  pri\ate  iierMnis  air,  to  part  an  aifiray  which  hmppemM  imhu 

^^ro'»\^-     P'*'*'*^*^^ •  ^"t  ^^  <^l^*  bound,  at  his  perilf  to  nae  hia  beat  ca- 

bu.  "        deavourH  for  this  |Hir|Mi8e ;  and  not  only  todobia  ntBMiat  Ub- 

S4*lf,  but  alw  to  demand  the  assislanoe  of  otban»  wUchf  if 

thoy  iTfii.se  to  gi\  e  him,  they  are  punishable  with  iae  and  iiH 

firisonmcnt*  And  it  is  laid  down  ia  the  books,  tbat  if  an  af' 
iny  he  in  a  house,  the  constable  may  break  open  the  doaie  t» 
presene  the  peace,  and  if  affrayers  fly  to  a booae^  aad  be  M- 
low  with  fmih  suit,  he  may  break  (^en  the  doara  to  taJoa 
[*  393]  them,  (p)  And  so  far  is  the  consUble  intrusted  •witk  a 
over  all  actual  affrays,  that,  though  he  hiauelf  is  a 
tliem^and  tlierefoiv  liable  to  be  objected  against*  aa  likd|y  t» 
br  pai-tial  in  iiis  o\in  ranse,  yet  he  may  suppress  then ;  sad 
tliertTorc  if  an  assault  be  made  upon  him,  he  m»j  not  onl^ da- 
fend  liiuisolf,  but  also  imprison  the  offender  in  wm  aansa  Ban* 
iicr  as  if  lie  wetv  in  no  way  a  party,  (f )  It  ia  said  also  thst 
if  a  constabli*  see  persons  either  actually  engaged  in  an 
as  by  strikinp;,  or  offering  to  strike,  or  drawing 
|Nms,  Kr.  or  ii|K)n  the  \ery  p(»int  of  entering  upon  an  aUraj, 
as  where  one  shall  threaten  to  kill,  wound,  or  beat 
lie  may  either  carry  the  offender  before  a  justice  of  tka 
to  tiir  end  that  surh  justice  niay  comiiel  him  to  And 
ihv  t!ie  peace,  Kc.  or  lir  may  imprison  him  of  his  own  aatbo* 
rity  for  a  rcascHmhle  time  till  the  heat  be  over,  and  also  aAer- 
wanls  detain  him  till  he  find  such  surety  by  nhligstlw  Bat 
it  semis  that  lie  has  no  |>i)wer  to  imprison  such  an  elhnder  in 
any  other  iiiuiiner,  or  for  any  other  purpose ;  for  be  cannot 
jiistify  tlie  roiiiiiiilting  an  affrayer  to  gaol  till  be  shall  be  pa- 
iiished  for  his  offence ;  and  it  is  said  that  he  ought  not  to  uj 
liands  on  those  wiio  bai*ely  contend  with  hot  w*ordSr  witb^at 
any  threats  of  piM*sonal  hurt ;  and  that  all  which  be  can  doia 
such  a  case,  is  to  command  them,  under  pain  of  imprisonsMnt^ 
to  avoid  fighting,  (r) 


said  that  from  hence  it  rccms  clouily  to  (o\- 
low,  that  if  a  man  rcroive  a  hurt  from  cither 
party,  in  thu9  endeavouring  to  pn">irrve  the 
peace,  he  ihall  have  his  remedy  by  an  action 
against  him  :  and  that  upon  the  same  ground  it 
flvems  equally  reasonable  that  if  \if.  unavoid- 
ably happen  to  hurt  cither  party,  in  thus  do- 
inir  what  the  law  both  alluwb  nnd  conmiend^, 
he  may  well  justify  it ;  inasmuch  as  he  it  no 
way  tn  fault,  and  the  damage  done  to  the  oth- 
er wai  occasioned  by  a  laifdable  intention  to 


do  him  a  kiiidueu. 

o  id.  s.  12.    3  Inst.  158. 

p  1  Hawk.  F.  C.  c.  63.  f.  13.  16.  But  fa. 
if  a  constable  can  Miely  braak  open  tbt  doorf 
of  a  dwelling  bouie  in  such  caie,  witiKMit  a 
magistrate's  warrant  ?  At  least|  it  ihovkl 
seem,  there  must  be  some  circamiiancet  of 
extraordinary  violence  in  die  aSray  tnjutHiff 
him  in  so  doin<. 

q  I  Hawk.  P.  C.  c.  €3.  s.  15. 

r  Id.  s.  1 1. 


CHAP. .  XXVII.]     Of  JStfi'ays. — Suppressum  of  them.  393 

But  it  seems  to  be  the  better  opinion,  that  a  constable  has 
na  power  to  arrest  a  man  for  an  aflfray  done  out  of  his  own 
view,  without  a  warrant  flrom  a  justice  of  peace,  unless  a  fe- 
lony be  done,  or  likely  to*  be  done ;  for  it  is  tlie  proper  busi- 
ness of  a  constable  to  preserve  the  peace,  not  to  punish  the 
breach  of  it ;  nor  does  it  follow,  from  his  having  *power  to  [*  394] 
compel  those  to  find  sureties  who  break  the  peace  in  his  pi*c- 
sence,  that  he  has  the  same  power  over  those  who  break  it  in 
his  absence ;  inasmuch  as  in  such  case  it  is  most  proper  to  be 
done  by  those  who  may  examine  the  whole  circumstances  of 
the  matter  upon  oath,  which  a  constable  cannot  do :  yet  it  is        , 
said  that  he  may  carry  those  before  a  justice  ot  peace,  who 
were  arrested  by  such  as  were  present  at  an  aflfray,  and  de- 
livered by  them  into  his  hands,  (s) 

There  is  no  doubt  but  that  a  justice  of  peace  may  and  must  oftUn  sup- 
do  all  such  things  for  the  suppression  of  an  affray,  which  pri-  pression  of 
vate  men  or  constables  are  either  enabled  or  required  by  the  aTu^iice^of 
law  to  do :  but  it  is  said  that  he  cannot,  without  a  warrant,  peace. 
authorize  the  arrest  of  any  person  for  an  affray  out  of  his 
view.     Tet  it  seems  clear,  that  in  such  case  he  may  make  his 
warrant  to  bring  the  offender  before  him,  in  order  to  compel 
him  to  find  sureties  for  the  peace.    Also  it  seems  that  a  jus- 
tice of  peace  has  a  greater  power  over  one  who  has  danger- 
ously wounded  anomer  in  an  affray,  than  either  a  private  per- 
son or  constable ;  for  there  does  not  seem  to  be  any  good  au- 
thority, that  these  have  any  power  to  take  sureties  of  such  an 
offender ;  but  it  seems  certain  that  a  justice  of  the  peace  has 
a  discretionary  power,  either  to  commit  him,  or  to  bail  him 
till  the  year  aiid  day  be  past.    It  is  said,  however,  that  a  jus- 
tice ought  to  be  very  cautious  how  he  takes  bail,  if  the  wound 
be  dangerous ;  since,  if  the  party  die,  and  the  offender  do  not 
appear,  the  justice  is  in  danger  of  being  severely  fined,  if 
*upon  the  whole  circumstances  of  the  case  he  has  been  too  [*  395] 
favourable,  {t) 

The  punishment  of  common  affrays  is  by  fine  and  impri-  Punish- 
sonment^  the  measure  of  which  must  be  regulated  by  thecir-  jpentof  af- 
cumstances  of  the  case:   for  where  there  is  any  material   "^'' 

3gravation,  the  punishment  will  be  proportionably  increas- 

s  I  Hawk.  P.  C,  c.  63.  i.  17.    It  is  submit-  C.  J.  in  Clifford  v.  Brandon,  2  Campb.  S67. 

ted  that  a  constable  cannot,  in  a  case  of  affray,  371.   and  see   Reg.  v.  Tooley  and  others,  2 

arrest  without  a  warrant  from  a  magistrate,  Lord  Raym.  1296.  and  po«/,  Book  III.   Chap, 

unless  he  sees  an  actual  breach  of  the  peace  III.  on  Maruiaughtery  S.  4. 

committed ;  or,  in  other  words,  flagrante  de-  t  \  Hawk.  P  C.  c.  63.  s.  19. 

liefo.    He  cannbt  arrest  of  his  own  authority  u  4  Blac  Com.  145.     1  Hawk  P.  C.  c.  63. 

after  the  affray  is  over.     See  the  argument  of  s.  20. 
Best,  Serjt.  and  the  judgment  of  Mansfield, 
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•CHAPTER  THE  T WBNTl  -BIOJll  ■, 

0/  CkaUengimg  to  ^M.  (1) 


«rJ 


It  is  a  very  high  oflence  to  chaUeage 
word  or  iettert  to  fight  a  dae  1,  or  to  bo  the 
a  challenge»  or  even  barely  to  endeaToar  to 
to  aead  a  challenge,  or  to  fight;  at  bv  dlaiwaaiMg  i 
that  purposet  fhlT of  reflectioniy  aad  iMJiwiaiing  m 
fight  (a)    And  it  will  be  no  ezcaee  for  a  partj  aa 
that  he  has  received  provocatioB :  for  as*  If  oae 
kill  another,  in  a  deliberate  daeU  nnder  the 
charm  against  his  character  and  coadact  ever  aa 
it  wiU  be  murder  ia  him  and  his  seooad,  the  bara 
to  fight,  though  under  such  provocatioBp  Is  ia 
high  misdemeanor,  tiiough  no  conseqaeaoy 
against  the  peace,  {b) 
or  todca-       The  ollence  of  enoe avouring  to  provoke 
voai io|  to   challenge  to  fight  was  much  considered  in  a 
im^'lto  which  it  was  held  to  be  an  iadictaUa 
Mod  a       more  especially  as  such  provocation  was  tjtnm  fa  a 
ctou«iife.  containing  libellous  matter,  and  as  the  prcMoiy  Hrtar  *i 

indictment  alleged  that  the  defendant  iatoaded  la  i»  A 

[*  397]  ty  bodily  hamu  and  to  break  the  king's  peace,  (e) 

sending  such  letter  was  held  to  be  an  act  done 

procuring  the  commission  of  the  misdemeanor  mm^  Ife  be 

Of  the  in-    accomplbhed.  (d)    In  this  case,  with  respect  lo  tha  iflkat  af 

ttat.  tiie  defendant,  the  rule  was  adopted  that  where  aa  anril  iaAaift 

accompanying  an  act  is  necessary  to  constituto  oaek  act  a 

crime,  the  intent  must  be  alleged  in  the  indictOMafi  aai  pror* 

cd ;  though  it  is  sufficient  to  allege  it  in  the  prelliimyaait  af 

the^indictment :  but  that  where  t^  act  is  in  itself  aahnUp  te 

law  infers  an  evil  intent,  and  the  allegation  of  wmdk  hiteBi  ii 

«  1  Hawk.  P.  C.  c.  63.  t.  3.  3  Inst.  15t.  4 
Blac.  Com.  15a    Hicki't  caw,  Hob.  S15. 

k  Rex  V.  aic«y  3  East.  6S1. 

e  Rex  V.  Pbilipt,  6  East.  464.  Tbe  letter 
was,  ^  Sir^t  wUl^  I  conclude,  from  the  de- 
•eription  you  gava  of  your  feelings  and  ideas 
wUh  rsRMCt  to  iasult,  in  a  letter  to  Mr.  Jones^ 
of  laft  Monday's  date,  be  sufficient  for  me  to 


tell  yoM,  tbat  In  tbe  whoU  of  tl» 
s4ire  election  buslnessi  as  &r  m  k 
me,  you  hare  behaved  lUsi  a 
shall  expect  to  hear  from  yon  cm 
and  will  punctuallv  attend  to  o^ 
ment  you  may  think  proper  to  oiokt. 
4  See  onle,  61»  6t. 


(1)  The  offence  of  challeoging  to  fight  a  duel,  either  by  worl  or  letter,  k 
msde  ponisbable  bj  statute  in  most  of  tbe  United  States,  to  wfetefa  tht 
reader  is  referred.  But  I  have  met  with  no  case  in  the  reports  which  htf 
heeo  the  subject  of  individual  investigation,  excepting  ooe  io,  Viigtoiayie 
which  It  was  decided  tliat  an  attorney  at  law  is  not  lH>und,  as  a  reqoliite  le 
his  admission  to  the  bar  of  any  court,  to  talce  tbe  oath  prescribed  by  the  34 
section  of  tbe  act  to  suppress  duelling.    Lei^b^s  case*  1  Mao£  Rep.  468. 


viur.  sxvin>J      Of  Chaliti^iitg  tt  Fight. 

merely  matter  of  (oiia,  and  nttA  not  be  proved  by  extlin&lc 
evidenre  on  Uic  part  or  tlie  prosecution,  (e) 

It  has  been  considered  tliat  mere  words  of  provocation,  as  otwttit 
"  liar"  and  •'  knave,"  Uiough  motive*  and  mediate  provucatiou  "(an"'°" 
for  a  breacli  of  tlie  ix-uci-.  yet  do  not  trnd  immediatdii  to  the 
brt^ach  of  tlie  peace,  like  a  clinllrnge  to  Rglit,  or  a  tlireaten- 
ing  to  beat  anoliier.(/)  But  wortis  wliicli  directly  tend  to  a 
breach  of  the  peace  may  be  indirtable ;  as  if  one  man  chal- 
lenges another  by  words :  (^)  and  if  it  can  be  proved  that  the 
wortis  UHcd  were  intended  to  provoke^  the  party,  to  whom  they 
were  addressed,  to  give  a  challenge,  Uic  case  would  aecm  to 
fall  within  the  same  rule.  (A) 

With  respect  to  chnllengcs  given  on  account  of  money  won  9  Ann.  c. 
by  gaming,  it  is  enacted  by  9  Ann.  c  14.  s.  8.  that  whoever  ^t'^'- 
shall  challenge  or  provoke  to  fight  any  other  |H-rson  or  per-  „„  ucc^o 
Bona  whatsoever  upon  account  of  any  money  won  by  gaming,  of  money 
playing,    r  betting,  at  any  of  the  games  mentioned   •iu  Uie  [*  398' 
act,  (t)  shall,  upon  conviction  by  indictment  or  information,  won  by 
forfeit  all  tlieir  goodw,  chattels,  and  pei-sonal  estate,  and  suf-  ^''""'B' 
fcr  imprisonment  without  bail,  in  the  county  prison,  for  two 
yeai-s. 

In  a  case  where  a  person  wrote  a  letter  with  intent  to  pro-  The  miu« 
voke  a  challenge,  sL'ale<l  it  up,  and  put  it  into  the  two-penny  "''  ■"  '" 
post-olGce  in  a  sti-eet  in  /Fes (minster,  addressed  to  the  prose-  in'whkV 
cutor  in  the  city  of  Lonihn,  by  whom  it  was  tliere  received ;  th«  chai- 
Lord  EUonborough,  C.  J.  licid  that  tho  defendant  misht  be  j^^,^;!^ 
indicted  in  MiddUaear,  as  thei-c  was  a  sufficient  publication  in  (l^n-offic* 
that  county  by  putting  tite  letter  into  the  post-office  there, 
with  intent  that  it  should  he  delivered  to  the  prosecutor  else* 
where ;  and  that  if  the  letter  had  never  be«n  delivered,  the 
defendant's  offence  would  have  been  the  same,  (k) 

It  may  be  observed,  before  this  subject  ia  concluded,  that  otfiotni 
sending  a  challenge  is  an  offence  for  which  the  court  of  IJHiiiji*"* 
King's  Bench  will  grant  a  criminal  information :  but  in  a  fomiaiion. 
case  where  it  appeared,  upon  the  affidavits,  that  the  party  ap- 
plying for  an  information  had  himself  given   the  first  chal- 
lenge, the  court  refused  to  pi-ocecd  against  the  other  party  by 
way  of  information;  and  left  the  prosecutor  to  his  ordinary 
remedy  by  action  or  indictment.  (/}     A  rule  to  shew  cause 
why  such  an  information  should  not  be  granted  has  been 
made,  upon  producing  copies  only  of  the  letters  in  which  the 
challenge  was  contained,  such  copies  being  sufficiently  veri- 
fied, (m) 

t  Rti  V,  Phllipt,6Eui.  4T0,  id4T£.  sic  "cardt,  dice,  tables,  Hnnu,  boob,  ^.m 

J  Kinc*i  ttm,  4  ln»i.  181.  othei  fumt  ot  ■&■»*■  whauo«»«i,*  I 

e  Recin  v.  Lan^ley,  8  Hod.  liS.    S.  C.  3         k  Rcjt  e.  Wllliamf,  3  Cunpb.  SM. 
Lord  Raym.  1031.  )  Rpx  t.  Hankey,  I  Bucr.  316,  whera  il  M 

A  The  rulefin'nlnStnn.lSR.  is — "Quan-  said  thai  Ibe  courl  )nld  Out   il  night  !>■*« 

da  al'iqiiiil  prahibrtur,  ptohtbetui  it  obim  pel  l>eea  n(bt  la  hnve  gianled  trta  cTOM  teArs 

annd  denoltui  ad  lllud."  maltom,  in  caia  sacb  pany  had  uoHid'iicJ 

i  Id  Ihe  Aiit  leclinn  of 


i 


naiTmH,  id  caH  sacb  pany  h 
E  vorda     ajiinfatiaalioti  agaian  tba  otbai. 
m  fl«i  «,  ChapM'i  t  BacT,  4flf . 
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PuBiih-  The  panishiBnit  fur  thui  oMnKtv  M  a  ■MoMttnTy  is 

r*"^'^QQ1  ^i*^^"'^'^'?  •  *^'  ^^^  ^  guided  bj  nrli  fiw— lawf  of  af- 
L    *^^^ J  gravation  or  mitigmtion,  an  are  to  be  fbimd  m  tmdk  pavtfcvur 

rase,  n* 

/ 


[•  400]  ♦CHAPTER  THE  TWENTT-NINTH. 

Of  Disturbances  in  Placn  of  Fwklie  IFonMp.(l) 

It  has  botMi  aln^ailv  statrd  that  afkays  in  a  dmrch  or 
church-}  anl  have  al  w  :iv>  been  esteenrd  xtrj  hdnova  rfipafw» 
as  being  \ery  great  iiidignitifs  to  the  Divine  llfagcel^,  to 
whose  worship  and  Jier^  ice  such  places  are  inmediatofy  dedi- 
cated; (a;  and  upon  thin  consideration  all  irreverent  beha- 
viour in  tliese  places  has  been  esteemed  criminal  by  the  mtken 
of  our  laws.  So  that  many  disturbances  occnirlaff  hi  tteee 
places  are  \isited  with  |Hinishnient  which,  if  th^haffeMd 
elsewhere,  would  not  be  punishable  at  all ;  as  bare  q/usnA' 
some  wonis :  and  some  acts  are  criminal*  wUdi  wodd  be 
commendable  if  done  in  another  place ;  as  arrests  by  virlae 
of  legal  process,  {b) 

Several  statutes  have  been  passed  fi»r  the  poyese  of  pre- 
venting disturbances  in  places  of  worship  bekn^gtaig  to  the 
establislie<l  church,  and  also  in  tliose  belonging  to  oeagrega- 
tions  of  Protestant  Dissenters  and  Roman  Camdics* 
£^'6Cd«.      llie  5^6  Edw.  VI.  c.  4.  enacts,  **That  if  any  person 
VI.  c.  4.  as  whatsoever  slialK  by  \voi'ds  only,  quarrel,  chide^  er  brawlt  ia 
nnf,"chid-    Any  chuirh  or  chuivli-}anl.  that  then  it  shall  be  lawfU  unto 
ins,  Of        tlie  oniinar>'  of  the  place  where  the  oifence  shall  be  dsne^  and 
brawling  in  ppQvctl  h\  two  lawful  witnesses,  to  suspend  every  penoa  so 

a  church  or   ■ «.      !•      *     *i.    -.  •     *  -r  x       i.  ■  i.    •   ^^ 

church-       offending;  that  is  to  say,  if  he  be  a  layman,  ak  tngmtm  ec^ 

yard. 

n  Rex  r.  Rice,  3  Eaft.  5S4.  in  which  case  Hawkins,  ffpcakin^  of  U»e  ptmidout 

the  defendant  (ihoufi^h  ho  t.ad  uuiicrgonc  some  i]ueoces  of  duelling,  says,  *^*  upua  whkk 

imprisonment,  and  thouj:h  thtie  ucre  »evvral  »ideraiions  persons  conricttd  of  barely  « 

circumstances  tending  inati'iially  to  mitigate  a  challenge  have  been  adjudsed  to  pay  a 

bis  offence,)  was  s«'ntcnced  to  pay  a  fine  of  of  100/.  and  to  be  iaprisooad  for  dim  m 

100/.  and  to  be  imprisoned  for  one  calendar  uiihoiit  bail,  and  also  to  make  a  pabHc 

month,  and  at  the  expiration  of  that  time  to  knowleilgement  of  their  oSence.  and  to  bt 

fi;ive  security  to  keep  the  peace  for  three  yea  If,  bound  to  their  good  behariour.       1  Havk* 

himself  in   lOOOi.  and  two  $iiretic«  in  SotV.  P.  C.  c.  6 J.  9.  21. 
each,  and  to  be  further  impfiMuied  till  su(.h         a  Wri/r,  :W9. 
Anc   was   paid    and   such    securities    given.  b  1  Hawk.  F.  C.c.  63.  s.  S3. 


(1)  Disturbances  in  places  of  public  worsliip  are  made  punishable  by  ita- 
tute  provisions  in  most  of  the  United  State>.  The  eoactments  are  in  general 
similar  with  lespect  to  the  nature  of  the  offence ;  bat  the  panisbment  and 
mode  of  prosecution  nreditrerent  in  ditTeront  rotates,  to  the  particular  statutes 
of  whirh  the  readrr  is  r*" ferret!. 
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densBf  and  if  he  be  a  clerk,  from  the  roifiistration  of  his 
office,  for  so  long  time  as  the  said  ordinary  shall  by  his  dis- 
cretion think  meet  and  convenient,  according  to  the  fault." 

♦By  the  second  section  of  the  same  statute  "  if  any  person  [*  401] 
or  i)er8ons  shall  smite  or  lay  violent  hands  upon  any  other,  s.  2.  Smit- 


either  in  any  church  or  church-yard,  then  tp«o /ado  every  per-  !"^°^*J*^" 
son  so  offending  shall  be  deemed  excommunicate,  and  be  ext  ha^nds'ui'' 
eluded  from  the  fellowship  and  company  of  Christ's  congre-  church  or 


gation."  fZ!" 

And  the  third  section  enacts,  "  That  if  any  person  shall  g  3^  gj,j^, 
maliciously  strike  any  person  with  any  weapon  in  any  church  ing  with  a 
or  church-yard,  or  shall  draw  any  weapon  in  any  church  or  weapon  in 
church-yard,  to  the  intent  to  strike  another  with  the  same  church- 
weapon,  that  then  every  pei*son  so  offending,  and  thereof  be-  yard,  or 
ing  convicted,  by  verdict  of  twelve  men,  or  by  his  own  cx)n-  ^^'^"^'^ 
fession,  or  by  two  lawful  witnesses,  before  the  justices  of  as-  intent  to 
size,  justices  of  oyer  and  terminer,  or  justices  of  peace  in  their  strike. 
sessions,  by  foi*ce  of  this  act,  shall  be  adjudged  by  the  same 
justices  before  whom  such  person  shall  be  convicted  to  have 
one  of  his  ears  cut  off:"  then  after  providing  for  the  offender 
being  branded,  in  case  he  shall  have  no  ears,  it  concludes 
^^  and  besides  that  every  such  person  to  be  and  stand  ipso  fac- 
to excommunicated  as  is  aforesaid.'' 

In  the  construction  of  this  statute  it  has  been  held  that  the  Construc- 
ccclesiastical  court  may  proceed  upon  the  two  first  sections,  *^°"  °^  ^^® 
and  is  not  to  be  prohibited ;  for  though  the  offence  mentioned 
in  the  second  section  of  smiting  in  the  church  or  church-yard 
is  still  an  offence  at  common  law,  and  the  offender  mav  be  in- 
dieted  for  it ;  yet  besides  this,  he  may,  by  the  act,  be  ipso  fac- 
to excommunicated*  (c)    No  previous  conviction  is  necessary 
in  this  case ;  though,  if  there  be  one,  the  ordinary  may  use  it 
as  proof  of  the  fact    But  before  the  ecclesiastical  court  can 
proceed  for  the  offence,  in  the  third  section,  of  maliciously 
striking,  &c.  there  must  be  a  previous  conviction,  and  a  ti*ans- 
mission  of  the  sentence  to  the  ordinary,  (d)     Indeed,  if  the  ec- 
clesiastical court  proceeds  ♦for  damages  on  either  clause,  the  [*  402] 
court  of  King's  Bench  will  prohibit  them ;  for  the  proceedings 
of  the  ecclesiastical  court  are  pro  salute  animae*.  (e) 

Cathedral  churches,  and  the  church-yards  whicli  belong  to 
them,  are  within  this  statute.  (/)  And  it  has  been  held  that 
it  will  be  no  excuse  for  a  pei^son  w  ho  sti'ikes  another  in  a 
church,  &c«  to  shew  that  the  other  assaulted  him.  {g)  But 
church-wardens,  or  perhaps  private  persons,  who  wliip  boys 
for  playing  in  the  church,  or  pull  off  the  hats  of  tliose  who  ob- 
stinately refuse  to  take  them  off  themselves,  or  gently  lay  their 
hands  on  those  who  disturb  the  perform ance  of  any  part  of 

e  Wilson,  Clerk,  »,  Greaves,  1  Burr,  240.  case  "  We  proceed  topvniihj  they  to  amend.^^ 

d  Id.  Ibid.  f  Dethick's  case,  1  Ut)".  243. 

e  Wilson,  Clerk,  p.  Greaws,  I    Burr.  240.  q  1  Hawk.  P.  C.  c.  63.  ».  28, 
And  by  Lord  Mansfield,  C.  J.  in  the  same 
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dMM  Mnric^  aad  tnn  dwa  (Mt  «f  the  dncl^ 

iB  the  BMniiig  of  the  statutB.  ( A) 
ii.tt«.t.      Theetetiite  1  Mery,  scai.  S.  c  5.  cudi  « that  if 
^*^^   SM  or  penoMt  of  their  omi  power  aMtaHthotiljtdaj 
cMdariH    willingly  and  of  {mrpoeet  by  open  and  ofctt 
ih»  ifaM  or  or  deed,  malicioiialy  or  rontenptnonaly  naleal^  kit 
jl^  ^'  vex,  or  trouble,  or  by  any  other  unlawliil  waja  «r 

qiiiet  or  nisuae,  any  preacher  orpreachew» Hrwrtj  allafvdt 


archbiahi^  or  bishop  ot  thin  reahn,  or  by  ainr  olhar  1m 
dinary,  or  by  any  of  the  uni  versttiea  of  Oxiird  i 


or  authorised,  to  preach  by  the  Qoeen^a  highneaa,  or  bj  Mf 

or  otherwise  lawfully  authoriaed  or  charged  by  wmm&m  of  fa 

or  their  cure,  benefice,  or  other  spiritual  pramtfoB  or  iliaigit 

in  any  of  his  or  their  open  serawn*  prrachtni^  or 

that  he  or  ther  shall  make,  declnre»  prsach»  or 

any  church,  chapel,  church-yard,  or  in  any 

places,  used,  frequented,  or  appointed,  or  that 

be  used  or  appointed  to  be  preached  in;  or  if  ai^ 


persons  shall  maliciously,  willin^y,orof  parpoaa»  asl«l»li4, 
[*  403]  disturb,  vex,  disquiet,  or  otherwuw  ^trouble  any  pnnBB»  li- 
car,  parish-priest,  or  curate,  or  any  Imwfiil  priesl» 
aaying,  doing,  singing,  ministering,  or  cMknOag^ 
or  other  such  divine  service,  sacramenta  or  aaa 
was  most  commonly  ftrquented  and  used  in  tha 
the  reign  of  the  late  sovereign  lord  king  Hewy 
that  at  any  time  hereafter  shall  be  allowed,  set  tmtk,  or  an- 
thorized,  by  the  Queen's  majes^ ;  or  if  any  pu'ssa  or  persons 
shall  unlawfully,  contemptuously,  or  malicionslyy  of  fUit  own 
power  or  authority,  pull  down,  deface^  epMlt  ar  alhttwisij 
break,  any  altar  or  altars,  or  any  crucifix  at  cnssy  in  aa^ 
church,  chapel,  or  church-yard,''  every  such  oibBdei^  his  aid- 
ers, procurers,  or  abettors,  mav  be  apprehended  by  aajT  con- 
stable or  churchwarden  of  the  place  where  such  OMoe  shall  be 
committed,  or  by  any  other  officer  or  person  then  bafaw  present 
at  the  time  of  the  said  offence,  and  being  so  apprebeMody  abaU 


be  brought  before  some  justice  of  peace,  by  whom  be  sbail  up* 
on  due  accusation  be  committed  forthwith ;  and  witUn  soc 
days  next  after  the  accusation  the  said  jastioe  widi  one  olh9 
justice  shall  diligently  examine  the  offisnce ;  and  if  tte  two 
justices  find  the  person  guilty,  by  proof  of  two  witnessesy  or 
confession,  they  shall  commit  him  to  gaol  for  tiiree  niontliii 
and  further  to  the  quarter  sessions  next  after  the  end  of  the  three 
months ;  at  which  sessions  he  is  upon  repentance  to  he  tfs» 
charged,  finding  surety  for  his  good  behaviour  for  a  Tear; 
and  if  he  will  not  repent  he  is  further  to  be  committed  tul  he 
does,  (i) 

It  has  been  resolved,  that  the  disturbance  of  a  minister  in 
saying  the  present  common  prayer  is  within  this  statute;  fir 

h  1  Hawk.  F.  C  e.  es.  s.  29.  «  1  Mar.  mm.  S.c3.i.a,a,4S»e. 


^ 


CHAP.  XXIX.]  Of  Pttblk  fTorsliip, 

Hk  express  mcnlion  of  mucIi  ilivinr  service  ax  Hhuulil  be  after* 
wurtlH  mitliumotl  by  queen  Mary  iiujilioilly  iucludoa  sucliocr- 
vicc  altio  as  should  be  authorized  Ipy  her  succcaBora,  upon  the 
principle  tliat  as  Uie  king  nvver  diea  u  prvrogative  given  ge- 
nerally t»  one  goes  of  course  tu  othci-s.  (k) 

•ITir  statutei  further  |irovi(ies.  tbatpi-rNons  rescuing  offend- 
er.s  80  apprrhrndetl  w*  albn-suid,  ur  liinilvring  the  arrest  of  of- 
fendent,  shall  sufTer  like  imprisonment,  und  pay  a  fine  ul'  five 
pounds  for  each  offence.  (I)  And  if  anj-  offenders  be  not  ap- 
pi'eliended,  but  escape,  tbe  escape  is  to  be  presented  at  the 
quarter  sessions,  and  tlic  inhabitants  of  the  parish  where  tlie 
escape  was  soffci'cd  are  to  forfeit  fnc  pounUa.  (in) 

PrecedentM  arc  to  be  met  with  of  indictmenbg  for  breaking 
the  windows  of  a  church,  by  firing  a  gun  against  tlicm ;  (n) 
but  it  has  been  doubted  whetlicr  such  an  indictment  is  sustain- 
able :  as  being  for  a  mere  ttx-spass.  (o) 

The  arivst  of  a  clergyman  in  any  cbuiili  or  church-yard, 
while  attending  to  Divine  service,  makes  the  offender  liable 
to  imprisonment  and  i-aiisom  at  the  king's  will,  and  gree  tu 
theparty  arrested,  (p) 

The  statute  1  W.  and  M.  c.  18.  s,  18.  which  was  passed  for 
tlie  purpose  of  exempting  Protcstantd  dissenting  Irom  tlie 
church  of  England'  from  tbe  penalties  of  certain  laws  therein 
mentioned,  enat^^ts.  "  That  if  any  person  or  persons  shall,  wil- 
lingly and  of  nur|>08e,  maliciously  or  conteinptuously,  come  into 
any  cathedral  or  parish  church,  chapel,  or  other  congregation 
permitted  by  tliisact,  and  disquiet  or  disturb  the  same,  or  misuse 
'any  preacher  or  teacher;  Much  person  or  persons,  upon  proof 
tliereof  before  any  Justice  of  peace,  by  two  or  more  sufficient 
witnesses,  shall  find  two  sureties  to  be  bound  by  recognizance 
in  the  p<-na1  sum  of  fifty  pound;! ;  and  in  default  of  such  sure- 
ties shall  he  committed  to  prison,  there  to  remain  till  the  next 
general  or  quarter  sessions;  and  uiKin  conviction  of  the  said 
offence  at  (ho  *said  general  or  quarter  sessions,  shall  suffer 
tlic  pain  and  penalty  of  twenty  |iouiids,"  to  the  use  of  the 
king. 

Before  this  statute  tlic  court  of  King's  Bench  refused  to 
grant  a  rortiorari  to  remove  an  indictment  at  the  sessionm  for 
a  |)crson  not  behaving  himself  modestly  and  reverently  at  tlic 
church  during  divine  service;  for,  although  the  offence  was 
punishiibhi  by  ecclesiastical  cenauits,  the  c<Mirt  considered  it 
properly  to  come  within  the  cogni'/.ancc  of  the  justices  of  the 
peace.  {(/)  An  indictment  upon  the  statute,  found  at  the  quar- 
ter sessions,  may  be  removed  by  certiorari  hefoi-e  vei-dict,  not- 
withstanding the  words  of  tlie  statuti',  which  seem  at  the  first 

t  1  H*wk.  P.  C.  E.  63.  s.  31.  Gi;», 


[*  404]J 
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view  tm  oomtmt  the  cognisuice  of  tho 


tmUbm 


the  IrsI  iastance,  and  in  the  neact  t»  the  nwrtar 
point!  dc.       The  oaths  takea  br  a  preacher  mier  nb  act 

■eccasmrTy  apon  an  uMictHMat  for  dmarhfagm 


cregathm,  la  prove  that  the  aunialv  haa  takoA  Ik 
It  is  no  defcace  to  each  an  uidictaieBt  that  the  deisadaiit 
mitted  the  outrage  for  the  mirpooe  of  aswHiag  hiari^ttDthr 
situation  of  rlerl[.  (f )  And  it  has  heen  held  mat  a  coMreoa* 
tion  of  foreign  Lutherans,  condactinc  theaorviee  of  thcuraa- 
pel  in  the  Genaan  language,  are  wioiin  the  protectiiMi  of  the 
statute,  (a)  Upon  the  convictioa  of  several  dcCBudaBts^  each 
of  them  is  liable  to  a  penalty  of  twcalj  poaada^  («r) 
52  G«o.  III.  A  late  statute  makes  further  praviwBB  far  tte  panishaawf 
(be\^'  ^"'/  of  peraoas  disturbing  religious  assemUiea ;  and  esacli^  •«  that 
ttoB^Tntt  if  any  person  or  persons  So  and  shall  wilfully 


[*  40G1  ly  ^  contemptuously  disquiet  or  disturb  any 

tbe  diMur-   somUy,  or  congregation  of  perwns  assembled  for 


bailee  of 
religious 
atscmbliet. 


Cerliorari. 


J I  Gen.  III. 

r.  32.  Hii- 

turbing 

Roman 

Catholic 

rongrega- 

tinns. 

ConspirQ- 

riesor 

riot?. 


worship,  permitted  or  authorised  by  this  act»  or  ai^ 
act  or  acts  of  parliament,  or  shall  in  aay  way  diatavh^ 
kst,  or  misuse  any  preacher,  teacher,  or  person  nllfialiaft  at 
such  meeting,  assembly  or  congregation,  or  any 

persons  there  assembled ;  such  person  or  persona  aa _^ 

upon  proof  thereof  before  any  justice  of  the  peace  hy  t»a  « 
more  credible  witnesses,  shall  lad  two  sureties  to  be  hoaad  ly 
recognisances  in  the  penal  sum  of  fifty  pounds  to  aiaii  far 
such  olRpnce ;  and  in  default  of  such  sureties  shall  he 
ted  to  prison,  tliere  to  remain  till  the  next  general  ar 
sessions ;  and  upon  conviction  of  the  said  offence  at  Iha  aaid 
general  or  quarter  sessions  shall  suflR^r  the  pain  and  ysltj 
of  forty  pounds.*'  (x)  A  sub^uent  section  of  theatalalepro* 
vides  that  nothing  contained  in  tiie  act  shall  extend  to  tfaaJ&t, 
nor  to  any  meetings  or  a.sseniblies  for  religious  worship  held 
or  convened  by  them*  (y) 

It  has  been  holden  upon  tliis  statute,  in  conformity  to  the 
deci.sion  whirli  has  been  mentioned  ujion  the  1  W.  and  M*  c. 
18.  (%)  that  an  inilirtinent  found  at  the  quarter  sessions  BM.y 
be  removed  into  the  court  of  King's  Bench  by  cerMorari before 
trial,  (a) 

A  similar  provision  to  that  contained  in  the  1  W.  and  li. 
r.  18.  8.  18.  (hi)  n^lating  to  Protestant  dissenters,  is  enacted  in 
the  31  Geo.  III.  3£2.  s.  10.  with  respect  to  Eonuin  CathMcofm- 
gregations,  or  assemblies  of  religious  worship  permitted  by 
the  latter  statute. 

The  facts  attending  disturbances  or  religious  assemblits 
may  sometimes  authorize  proceedings  at  common  law  for  a 


r  Hex  r.  Tlnbr,  5  T.  R.  542. 
5  Uex  r.  !IuU-,  Peakc  R,  iJl. 
f  Id.  Ihid. 
u  Id,  lb  id. 

ir  Rex  r.  Hvibp,  5  T.  R.  31*. 


X  52  Geo.  III.  c  \5S.  f .  12. 

.y  Jd,  8.  14. 

s  Rex  r.  Hube,  an/f,  405. 

a  Rex  r.  Wadlej,  4  M.  and  S.  508. 

6  .f  ri/ff,  404. 
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"^conapiracy  tu*  a  viot :  {d\  and  iro  have  seen  that  by  the  en- 
actment of  a  statute  of  Gewge  I.  if  persons  riotously  assem- 
bled begin  to  demolish  or  pim  down  any  churcli^  chapel,  or 
building  for  religious  worship,  certified  and  registered  ac- 
cording to  the  1  W.  and  M.  sess.  1.  c  18.  they  will  be  guilty 
of  felony  without  benefit  of  clergy.  ((/) 


•CHAPTER  THE  THIRTIETH.  [*  408] 

OJ  Forcible  Entrf  and  Detaintr.  (1) 

A  FORCIBLE  entry  or  detainer  is  committed  by  Tio-  ofTenca  at 
lently  taking  or  keeping  possession  of  lands  and  tenements  common 

IttlfV. 

r  See  Preced.  t  Chit.  Grim.  L.  29.  d  Antt^  3S6. 

(1)  The  proceedings  in  cases  of  forcible  entry  and  detainer  are  regulated 
by  statute  in  the  several  states,  which  are  too  long  to  bo  here  inserted  or 
abridged.  The  judicial  decisions  upon  this  subject  which  are  numerous,  are 
as  tfbllows : 

BiASSACHusETTS. — A  mere  refusal  to  deliver  possession  of  land,  when  de- 
manded, is  not  a  foundation  for  the  process  of  forcible  entry  and  detainer  un- 
der the  statute  of  1784,  c.  8,  but  the  possession  must  be  attended  with  such 
circumstances,  as  would  tend  to  excite  terror  in  -the  owner,  and  prevent  him 
from  claiming  or  maintaining  his  r^^hts ;  such  as,  apparent  violence  offered  in 
deed  or  in  word  to  the  person  of  another ;  or  the  being  furnished  with  unusual 
oflfensive  weapons ;  or  attended  with  any  unusual  multitude  of  people.  Com- 
monwealth V,  Dudley,  10  Mass.  Rep.  403.  The  same  degree  and  kind  of  force 
are  necessary  in  a  forcible  detainer  as  in  a  forcible  entry.     Ibid. 

The  proceedings  in  these  cases,  in  this  state  have  usually  been,  in  the  mode 
pointed  out  by  the  statute,  and  not  by  indictment. — Edftor. 

Vermont. — Upon  a  complaint  brought  upon  the  second  section  of  the  act 
to  prevent  forcible  entry  and  detainer,  it  is  necessary  that  the  magistrate  is- 
suing the  process,  should  enter  on  the  complaint,  a  minute  of  the  time  of  its 
exhibition.     Hall  v.  Brown,  2  Tyler^s  Reports,  64. 

Connecticut. — On  a  reversal  of  a  judgment  in  a  case  of  forcible  entry  and 
detainer,  the  court  will  not  award  restitution  of  possession.  Bird  v.  Bird,  2 
Root^sRep.  411. 

In  a  prosecution  for  forcible  entry  and  detainer,  the  jury  must  find  tl>e  force, 
or  the  verdict  will  be  bad.     Bull  v.  Olcott,  2  Root's  Rep.  472. 

New  York. — Although  the  statute  of  forcible  entry  and  detainer,  renders 
the  forcible  entry  of  a  person  having  right,  indictable,  yet  it  docs  not  extend 
so  far  as  to  authorize  an  action  of  trespass  against  him.  Hyatt  v.  Wood  4 
Johns.  Rep.  150. 

The  record  of  conviction,  under  th^  first  section,  is  not  traversable ;  and  if 
it  shows  that  the  justice  had  jurisdiction,  and  proceeded  regularly,  it  is  con^ 
elusive,  and  a  bar  to  any  suit  brought  against  the  justice.  Mather  v  Hood,  8 
Johns.  Rep.  44. 
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with  menaces,  force,  and  arms,  and  nithont  flie  aallMiiitj 
of  the  law.  (a)  It  has  heen  laid  down  In  the  books  tliat^  at 
common  law,  and  before  the  passing  of  the  stnintes  rdntiiig 

«  4  Blac.  Com.  I4t. 


Where  the  justice  acts  od  his  own  view,  without  anjr  inqoiiition  faj  a  joiy, 
he  can  only  punish  the  partj  guilty  of  the  force^  but  canoot  meddle  with  the 
posiessioo.  in  the  matter  ofShotwcll^  10  Johns.  Rep-  304.  And  if  he  order 
or  permit  a  restitution  of  possession,  it  is  irregular.     Ibid. 

Where  the  jwitice  proceeds  under  the  second  section  of  the  act,  it  Is  not 
necessary  that  be  should  previously  go  in  person,  and  record  the  force.  The 
People  V.  Anthony,  4  Johns.  Rep.  lt>8.  The  remedy  afforded  In  the  second 
section  of  the  act,  is  distinct  from  the  former  section.     lUd. 

The  indictment  mn^t  state  a  seizin  in  the  prosecutor  at  the  time  of  the 
entry.  The  People  v.  Shaw,  1  Caines'  Rep.  125.  The  People  v«  Kbg^  t 
Caines^  Rep.  98. 

An  entry  cither  peaceable  or  forcible  by  the  defendant,  most  be  sferred ; 
that  he  detains  only,  is  insufficient.     The  People  v.  Shaw,  1  Caines^  Rep.  125. 

In  the  indictment  it  is  cnoui;h,  if  the  complainants,  or  party  injored,  and 
the  injury,  are  stated  with  sutficient  certainty  to  enable  the  conrt  to  ascer- 
tain the  injury,  and  award  restitution  ;  and  any  variance,  not  essential  In  the 
name  or  description  of  a  corporation,  will  not  vitiate  the  proceedngt.  The 
People  T.  Runlcell«9  Johns.  Rep.  147. 

The  defendant's  landlord  may  be  let  in  to  defend  his  right,  as  in  ejectment 
The  People  r.  Burtch,  2  Johns.  Ca.  4iH). 

If  twenty  four  persons  be  sworn  on  the  grand  jury,  the  convictien  will  be 
bad.  The  People  r.  King,  "i  Caincs^  Rep.  9G.  So  also,  where  the  defendant 
voluntarily  appearing,  was  not  permitted  to  traverse  the  indictment    Ifald. 

h  $ttm$^  that  the  traverse  to  the  indictment  need  not  l>e  in  writing.  Tlie 
jury  may  find  the  defendant  guilty  of  the  detainer  only.  A  fine  It  required 
to  be  imposed  against  the  party,  only  where  there  is  a  conviction  upon  view, 
acconiing  to  the  first  section  of  the  act.  The  People  v.  Anthony,  4  Johns. 
Rep.  198. 

Where  the  indictment  is  not  traversed,  or  no  traverse  is  returned,  costs 
arc  not  allowed.     The  People  v.  Shaw,  1  Caines'  Rep.  125. 

The  granting  a  certiorari  to  remove  a  forcihle  entry  and  detainer,  is  a  mat- 
ter of  course.     The  People  r.  Kunkle,  G  Johns.  Rep.  334. 

Where  the  indictment  is  removed  into  the  supreme  court,  the  prosecutor 
cannot  rule  the  defendant  to  assign  errors ;  such  a  rule  would  be  a  nullity, 
and  the  subsequent  proceedings  would  he  set  aside  ;  but  the  prosecutor  should 
either  call  on  the  defendant  to  plead,  or  abide  by  his  former  plea,  or  if  be 
was  not  entitled  to  plead  de  noio,  should  proceed  to  trial.  The  People  r. 
Burtch,  2  Johns.  Ca.  400. 

Bail  is  not  required  where  the  indictment  is  removed  by  certiorari  from 
before  a  justice.    Case  r.  Shepherd,  2  Johns.  Cn.  27. 

Where  restitution  has  been  improperly  awarded,  or  the  proceedings  be- 
low were  irregular,  the  supreme  court  will,  of  cour<ie,  award  a  restitution. 
The  People  r.  Shaw,  1  Caines'  Rep.  125.  Same  point,  in  the  matter  of  Shot- 
well,  10  Johns.  Rep.  304. 

The  supreme  court  in  awarding  restitution,  is  not  required  by  the  statute 
to  impoee  a  fine.     The  People  v,  Runkell,  0  Johns.  Rep.  147. 

W^hcre  a  certiorari  has  been  issued  to  return  the  procecdiogs,  and  the  juv* 
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to  this  aubjecty  if  a  man  had  a  right  of  entry  upon  lands  or 
tenements,  he  was  permitted  to  enter  with  force  and  arms ; 
and  to  detain  his  possession  by  force,  where  his  entry  was 
lavrful :  (Jb)  arid  that  even  at  this  day  he  who  is  wrongfully 

b  Dalt.  Just.  297.    Lamb.  135.    Croro.  70.     a,  b.-   1  Hawk.  P.  C.  c.  64.  s.  1,  2,  3.  3  Bac. 
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tice  dies  before  any  return  is  made,  the  supreme  court  will  hear  and  decide 
the  case,  od  motioo  aud  affidavits.  In  the  matter  of  Shot  well,  10  Johns.  Rep. 
304.  And  the  proceedii^  may  be  quashed  on  motion  and  affidavits,  for  ir- 
regularity, and  restitution  awarded ;  but  the  court  will  not  investigate  the 
Utle.     Ibid. 

Where  the  record  of  the  indictment,  aAer  being  removed  into  the  supreme 
court,  had  been  lost,  the  court  gave  leave  to  file  one,  nunc  pro  tune.  The 
t^eople  V,  Burdock,  3  Caines^  Rep.  104. 

On  an  indictment  for  forcible  entry,  &c.  the  title  to  the  premises  does  not 
come  in  question,  but  it  is  sufficient  for  the  complainant  to  recover,  if  he 
shows  himself  to  have  been  in  peaceable  possession  before  the  defendant's 
entry.  And  peaceable  possession  is  evidence  of  a  seizin  to  support  the  alle- 
gation in  the  indictment,  that  the  complainant  was  seized.  The  People  v. 
Leonard,  1 1  Johns.  Rep.  504. 

Where  on  an  indictment  for  a  forcible  entry,  and  detainer,  no  return  could 
be  obtained  to  a  certiorari  by  reason  of  the  death  of  the  justice,  before  whom 
the  proceedings  were  had,  and  the  supreme  court  investigated  the  cause  on 
affidavits  and  awarded  a  restitution,  it  was  held  that  the  court  of  errors  might, 
on  a  writ  of  error,  review  the  proceedings  on  the  evidence  presented  to  the 
court  below.    Clason  v.  Shotwell,  12  Johns.  Rep.  31. 

As  to  what  is  a  proper  service  of  notice  of  inquiry,  see  Forbes  and  Nel- 
son V.  Glashan,  13  Johns.  Rep.  158. 

An  indictment  for  a  forcible  entry  and  detainer  under  the  statute  must  set 
forth  a  seizin  or  possession  within  the  purview  of  the  act,  and  whether  the 
estate  of  the  relator  be  a  freehold  or  term  of  years,  and  on  the  traverse,  the 
allegations  as  to  his  estate  must  be  proved  by  the  prosecutor.  The  People 
V.  Nelson,  13  Johns.  Rep.  340. 

The  defendant  cannot  justify  the  force  by  shewing  a  title  in  himself,  but 
he  may  controvert  the  facts  by  which  the  prosecutor  attempts  to  shew  a  title 
in  himself.     Ibid. 

A  purchaser  of  land  under  a  fi.  fa.  cannot  enter  upon  the  land,  being  in  the 
actual  possession  of  another,  without  rendering  himself  liable  to  an  indict- 
ment.    Ibid. 

On  the  trial  of  the  traverse  of  an  indictment  for  a  forcible  entry,  &c.  the 
justice  before  whom  it  is  tried,  is  authorised  by  the  5th  section  of  the  act, 
to  assess  the  costs  and  damages  of  the  party  complaining ;  held  that  the 
justice  cannot,  under  this  act,  award  to  the  party  a  gross  sum  independently 
of  his  costs,  as  a  compensation  for  the  injury  sustained  y  but  that  the  damages 
given  by  the  statute  were  intended  to  reimburse  the  party  prosecuting,  aAer 
the  trial  of  the  traverse,  for  the  costs,  which  he  has  been  put  to  on  that 
particular  occasion.  For  other  damages  arising  from  the  wrongful  entry,  he 
must  resort  to  his  action  of  trespass.  Fitch  v.  the  People,  16  Johns,  ilep. 
141. 

New  Jersey. — It  is  not  necessary  that  the  justice  before  whom  an  in- 
quisition of  forcible  entry  and  detainer  is  taken,  should  sign  it     The  inqui- 
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sition  is  not  ritiated  by  tbe  dates  being  expressed  to  figures.  TUs  proceed 
ing  is  in  some  respects  a  civil  suit.  CoveoboTea  v.  tbe  StatO|  I  Coa^  Rea. 
<S8. 

An  inquisition  porportinf^  to  be  taken  on  tbe  oaths  or  afirsMrtleae  of  A.  A, 
&c.  is,bad,  unless  it  states  tbat  tbose  wbo  were  aiBrowdf  were  qanhoii  os  cea 
scientiously  scrupulous  of  taking  an  oatb.    Tbe  State  v.  Pota■■^  I  CeaV 
Rep.  260. 

If  the  defendant  bas  no  notice  of  an  inquisllkNi  of  forcible  oatiy,  te.  it  ii 
a  fatal  defect.     1  Cox^s  Ren.  392.    The  State  v.  StolMS. 

The  estste  of  the  plaintlain  the  landdi  fordblj  entered  npeo,  sast  be  spe- 
cified in  the  complaint  exhibited  to  the  justice ;  and  treble  costs  mm  eBswuA 
Pennington-s  Rep.  108  to  111.  A  regular  judgUMnt  Is  rsqairoi  hs  tUs 
action.  Pennington^  Rep.  340.  1.  2.  No  notice  to  deliver  peesasslsa  li  aa- 
cessarj.     Ibid. 

Penksylvaru. — Tbe  statutes  of  forcible  entrjr  and  detainer,  faqaiia,  as  «i 


indispensable  ingredient  in  the  olience,  **  force  of  anas  nad  a  stasaa  hoai  ;^ 

mIeoB  mm 


and  proceedings  under  these  acts  should  be  dlscouraged| 

chaiged  bas  been  gulltj  of  an  evident  force.     Respubtlcay.  Desore,  1 

501.    And  fffaere  no  other  force  is  used  than  is  implied  In  everv  i ^ , 

the  case  is  not  within  the  statute.    Respublica  «u  uxoo,  1  SayiM  Lmm^  S. 

To  make  an  entry  forcible,  there  must  be  such  achi  oif  vloleaoei  er 
threats,  menaces,  signs  or  gestures,  as  may  give  reason  to  apprebeaa 
danger  or  injury,  in  standing  in  defence  of  the  possession.     Pi 
Robison,  Addis.  14,  17.     Three  years  peaceable  possession  bars  iesdtulisa^ 
but  does  not  justify  the  ofiiencc  of  forcible  entry.    Ibid. 

A  forcible  entry  may  be  made  on  land,  whether  woodland  or  otbewplsOy 
within  the  bounds  of  a  tract  possessed  by  another,  although  tbe  whole  tmcc 
be  not  inclosed  by  a  fence,  or  cultivated,     ibid.  17. 

Unless  there  be  possession  in  another,  at  the  time  of  the  entry,  wbstaver 
be  tbe  degree  of  force,  the  entry  is  not  an  offence  at  law,  Pennsjbrsaia  v. 
Waddle,  Addis.  43.  Same  v.  Lemon,  Id.  316.  Saaae  v.  Leach  &  aL  ld.96& 

Surveying  land,  building  cabins,  and  leaving  them  unoccupied,  is  notsacb 
possession  as  is  necessary  to  prove  a  forcible  entry.  PennsylTaola  o.  Waddle, 
C.  P.  Addis.  316.  The  question  whether  there  be  such  possessioa  is  a  ques- 
tion of  law,  to  be  determined  by  tbe  court.  The  truth  of  the  evidence  to 
prove  possession,  is  a  question  for  the  jury.  Pennsylvania  r.  Leacb  &  aL 
Addis.  353. 

A  forcible  entry,  and  a  forcible  detainer,  are  distinct  offences,  and  although 
both  are  charged  in  tbe  same  indictment,  the  defendants  may  l>e  acquitted  of 
one,  and  convicted  of  the  other.  So  if  the  one  be  defectively  set  out,  end 
the  other  well,  they  may  be  convicted  of  that  which  is  well.  Commoa- 
wealth  V.  Rogers  k  al.  1  Scrg.  and  Rawie,  121.  There  may  be  a  forcible 
detainer,  though  the  entry  was  peaceable ;  and  it  is  sufficient  if  it  appear 
from  tbe  indictment  that  the  party  aggrieved  was  forcibly  kept  out  of  the 
l*o«session.     Ibid. 

In  an  indictment  for  a  forcible  entry,  it  is  sufficient  to  describe  the  preml- 
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taiiif  not  merely  the  common  technical  words,  <<  with  force 
and  arms,"  bat  also  such  a  statement  as  shews  that  the  facts 
charged  amount  to  more  than  a  bare  trespass^  for  which  no 
one  can  be  indicted,  (d)  And,  in  a  modem  case  in  the  court 
of  King's  Bench,  it  was  mentioned,  by  the  ereat  judge  who 
then  presided  in  that  court,  as  a  part  of  the  Taw  which  ought 
to  be  preserved,  that  no  one  shall  with  force  and  violence 
assert  his  own  title,  (c) ,  But  on  a  subsequeut  day  of  the 

d  Rexv.  Bakt  and  otbersy  3  Burr.  1731.  in  number)  with  having  im/at//a//y  and  leHfi 

Rax  V.  Bathurt t,  Say.  S25.  referred  to  in  Rex  a  strong  hand  entered,  Sic.  and  it  was  held 

•••Storr,  3  Burr.  1699,  1702.    Rex  r.  Wilton  good. 
iuad  others,  8  T.  R.  357.  in  which  last  case         e  By  Lord  Kenyon,  C.  J.  Rex  r.  Wilson 

the  indictmeDt  charged  the  dciendants  (twelve  and  others,  8  T.  R.  361. 

ses  as  ^^  a  certain  close  of  two  acres  of  arable  land  situate  In  S.  township,  in 
the  coQDty  of  H.  being  part  of  a  larger  tract  of  land,  adjoining  lands  of  A. 
and  B.''    Deane  ii  al.  v.  Commonwealth,  3  Sei^.  and  Rawlc,  4 1 8. 

An  indictment  in  fordble  entry  and  detainer,  that  ^^  A.  was  peaceably  pos- 
sessed in  his  demesne  as  of  fee^'  of  certain  lands,  and  continued  so  seized 
and  possessed,  until  B.  thereof  disseized  him,^^  and  him  ^^  so  disseized  and  ex- 
pelled,^' did  iLecp  out,  &c.  was  held  good  on  error.  Fitch  &  ai  v.  Rempub- 
iicam,  3  Yeates,  49,    S.  C.  4  Ball.  212. 

An  indictment  for  forcible  entry,  stating  that  the  prosecutor  was  seized, 
without  saying  when  he  was  seized,  was  held  good,  Respublica  v.  Shryber  £c 
al.  1  Ball.  68. 

Where  an  Indictment^  for  forcible  entry,  laid  the  force  against  the  seizin 
of  A.  it  was  ruled  that  evidence  was  not  admissible  of  an  entry  on  land  leased 
by  A.  and  B.  to  C.  and  of  force  against  C.     2  Yeates,  229.  1  Smith's  Laws,  ?,. 

So  where  the  indictment  was  for  a  forcible  entry  and  detainer  of  a  messuage 
in  possession  of  A.  for  a  term  of  years,  and  the  evidence  was  of  a  ibrcible 
entry  into  h  field  and  no  lease  was  produced,  it  \tas  held  that  the  indictment 
could  not  be  supported.     Pennsylvania  v.  Elder,  1  Smith's  Laws,  3. 

An  indictment  ror  forcible  entry  into  a  messuage,  tenement  and  tract  of  land, 
without  mentioning  the  number  of  acres,  w<is  held  bad  alter  conviction. 
M'Nair  &  al.  v.  Reropublicam,  4  Yeates,  326. 

A  warrant  and  survey  may  be  shown  on  an  indictment  for  a  forcible  en- 
try, as  evidence  of  the  boundary  of  the  possession.  Pennsylvania  v  Leach  U 
h1.  Addis.  355. 

In  an  indictment  hi  forcible  entry^  it  was  resolved  on  solemn  argument,  that 
title  could  not  be  given  in  evidence  by  the  defendant,  to  prevent  restitution. 
Respublica  v.  Shryber  &  al.  1  Bail.  68. 

The  proceedings  on  an  inquisition  of  forcible  entry,  &,c.  were  quashed 
because  the  defendant  was  stated  in  the  inquest  to  have  been  possessed^  but  do 
estate  or  term  was  laid.     Respub.  v.  Campbell,  1  Ball.  354. 

On  a  conviction  of  a  defendant,  in  an  inquisition  of  forcible  entry,  held 
before  two  justices,  the  justices  have  no  power  to  assess  damages,  except  in 
the  case  of  a  plea  of  three  years  possession,  under  the  stat.  31  Eliz.  c.  11. 
Commonwealth  v.  Stoever,  1  Serg.  and  Rawle,  480. 

Maryland. — An  inquisition  was  quashed  as  to  the  detainer,  and  affirmed  n'> 
to  the  forcible  entry  only.  Proprietary  v.  Brown,  April  term,  1772.  1  Ilni- 
rls  and  M^Henry's  Rep.  428. 

Sooth  Caholuia.— An  indictment  will  lay  against  a  third  per?on.  for  n  f.,  - 
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•same  trim  he  aaid  that  the  court  wiaked  that  te 
their  opinion  in  that  rase  night  be  amhiatoJp 
that  it  might  not  be  considered  aa  a  ptocedeBt  ik 
to  which  it  did  not  awly.  He  then  nroceedeit 
flome  doubt  may  hereafter  arise  reapecnng  what  Mr.  8cvi# 
Hawkinii  sayl^  that  at  common  law  the  mrty  maj  onAer  wifk 
force  into  that  to  which  he  has  a  legal  titte,  B«t  widwiit  gib- 
ing any  opinion  concerning  that  dictum  one  way  or  Hio  oft- 
en but  leaving  it  to  be  proved  or  disproved  wheMirer  that 
question  shall  arise,  all  that  we  wish  to  say  is^  ttat  o«r  oai- 
nion  in  this  case  leaves  that  question  untoached  |  it  ap|wifi^ 
by  this  indictment  that  the  defendants  nnlawfidlyemlere^ada 
therefore  tlie  court  cannot  intend  that  they  had  aay  litte.*'(/) 
ofTrncr  by  Whatever  may  be  tlie  true  doctrine  upon  Ada  aniiiect  at 
tiaiutef.  common  law,  the  statutes  which  hare  been  paaaed  napiifling 
forcible  entries  and  detainers  are  clearlT  intended  to  leshain 
all  persons  from  having  recourse  to  violent  methoda  of  dsing 
themselves  justice :  and  it  is  tlie  more  usual  and  elbokid 
thod  to  proceed  upon  these  statutes,  which  give  1 
damages  to  tlie  party  g^cved. 


statntet,  5      By  the  5  R.  IL  c.  8.  none  shall  make  entry  into  aw  l 
R.  II.  c.  8.  and  tenements  but  in  cases  where  entry  is  gtvea  bj  tto  law; 

TmeHmo"  ^^^  '^^  ^^^^  ^^^^  ^^^  ^^^  ^^^^i  ^^^  ^'^  wittanlfitnieer 
lands  ^c.    people,  but  only  in  a  peaceable  and  easy  manMr*  OB  pain  of 

hanV^'^"^  imprisonment  and  ransom.    This  statute  gave  no  "^weihr  re- 
medy, leaving  the  party  injured  to  flie  common  oaarse  of  pro- 
ceeding by  indictment  or  action ;  and  made  no  fWflaioa  at 
15  R.  II.  c.  an  against  forcible  detainers.    Tlie  15  IL  IL  c  8.  tees  fhr- 
piahil  o7"  ^^^^*  ^^^^  enacts,  that  on  complaint  of  forcible  entry  EmIaAds 
forcihiG  en-  and  tenements,  or  other  possessions  whatsoever,  to  thojusdoes 
cry  jufcticri  ^f  poacc  or  anv  of  them,  the  Justices  or  justice  take  aufideat 
mrt^ihTof-  IM>wer  of  the  county,  and  go  to  the  place  where  tlm  force  is 
r*  4101  uiade :  and  if  they  find  any  that  hold  such  place  ^wdbly,  af- 
fcn'irr  iin-    tcp  Hucli  ciitry,  tliey  shall  commit  them  to  the  next  gaoiy  ttere 
tu  fine  and  to  ubido,  couvict  bv  the  record  of  the  same  justices  or  jMke, 
rau»uin.      ^^^^^^^  ^^^^   Hiakc  fiiic  and  ransom :   and  that  the  people  if 
the  county  and  the  sheriff  sliall  assist,  &c.  on  pain  ii  iaifri- 
sonnient  and  fine.    And  it  also  enacts  that  it  snail  be  doM  in 

/■  8  T.  R.  2CA. 


cible  entry  and  detainer,  who  Intrudes  himself  on  the  land,  or  enters  sfter 
judgment  against  a  former  intruder;  and  the  sheriff  who  has  the  writ  of  res- 
titution, may  lawfully  turn  him  out  of  possession,  as  well  as  he  might  have 
done  the  original  intruder,  had  he  found  him  in  the  possession  of  the  pread- 
ses,  2  Bay's  Rep.  355. 

North  Carolina.  An  indictment  will  lie  for  this  offence  in  the  superior 
courts,  but  the  indictment  must  shew  the  continuance  of  the  term,  at  thetioie 
tikc  writ  of  restitution  is  moved  for,  which  writ  may  be  awarded  ;  the  term 
^'  mossunge,'*  is  a  sufficient  description.  Cameron  and  Korwood^s  Rep.  33X 
and  3 10. 
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the  name  maTinci'  <d'  Ui^m  that  make  swb  fitrrikie  viiti-Jes  iu 
bencficcH  or  officM  gf  holy  cliurrh.  Bgt  this  Mtiiliilc  gave  no 
renedy  against  Uiose  who  were  giiilty  <if  a  forciUlc  ik-taincir 
after  a  peaceable  entry,  tinr  agaiiixt  thiHw  whu  were  guUty  t^ 
both  a  forcible  entry  and  lorciblc  detainer,  irtlicy  vore  re- 
muved  before  the  coining  of  a  jiiHti't^urpeHi^^;  and  it  gavciw 
pow-er  tn  tliejuxtice  to  n*Ntui-e  the  jiainy  injured  to  hl<i  pos- 
ms&ioii.  and  did  not  impose  any  iN'nalty  on  tlic  sherilTfor  dis* 
obeying  tlie  prercpta  of  the  JiislireK  in  the  execution  of  the 
Ht&tutn.     FiirlbiT enaelineiiW  win-  therefore  nt!cei*3ary.(x) 

Tlio  Ktatiito  8  11.  VI.  c.  9.  enarti,  that  thougli  the  ^nmig 
Diaking  forrihlr  entriea  be  present  or  else  departed  belore  tlw 
roniing  of  tJte  JuKliecs  or  justice,  the  Maine  justiee-s  or  justice, 
in  some  good  town  next  to  the  teneniontA  ho  entered,  or  in 
aonip  othnr  ronvenient  place,  anonliiig  to  tlieir  diftcretLon, 
ftball  have  authority  to  eiiciuire,  by  tite  people  of  tho  aane 
county,  ax  veil  of  them  that  make  siirh  &>rcihle  RDti-ics  in  lands 
and  tt.^iienie»t.*<  a^  of  them  which  hrddthueamewith  force;  and 
if  it  be  found  that  any  doth  contrary  to  this  Aatiite,  then  the 
jnaticGs  or  justice  nhall  cau^;  to  rc-^eihe  the  land-i  and  tene- 
ments, and  hIiaII  put  the  party  in  full  posscasion  as  before,  (A) 
And  after  making  provision  conoemiiig  the  pt-ecepti)  of  the 
justicGH  to  the  sheriflrtu  ri'lnni  a  jury  toeniniru  of  forcible  m- 
Irtea,  the  qualification  of  the  jurorn,  and  the  i-emi>dy  by  action 
•galiut  those  who  obtain  forcible  poBMmaiun  of  lands,  &c<  it 
•oactH,  that  mayon,  ffc.  of  cities,  ^towns,  and  borougliH,  hav- 
'  teg  franchiira,  shall  have  in  Buch  citirs,  fc.c,  like  power  to  rc- 
o  Hur.h  cntrie,t,and  tnotlier  ortirlegafoiffniid,  rising  with- 
'  in  the  Hiuae,  as  thejusticeaof  peace  and  sheriffs  in  countics.{i) 
'  1  it  19  then  provided,  that  they  ivhirh  keep  tlieir  {losaeasionB 
with  force  in  any  lands  or  tcneinents,  whereof  they  or  their 
aBceflturt*,  or  tliry  whose  estates  Uiey  have  in  nucIi  lan<)s  and 
tenemeiitu,  have  continued  tlieir  poisseKHions  in  the  same  by 
ihroo  yean  or  mure,  be  nut  endainaged  by  force  of  this  sta* 
■tutc."(fc) 

This  pniviw  Ih  further  enfoircd  by  a  Htat^ite,  iil  Eliz.  c.  1 1. 

vbich  enaets,  "  That  no  restitution,  upon  any  indictment  of 

farcible  eiitrj-.  or  holtling  ^^  itii  force,  be  made  to  any  peraon 

r  persons,  if  tlie  person  or  persons  an  indicted  liatli  hail  the 

'  «ti'upation,  nr  luith  been  in  quiet  posscHsinn  by  tlio  »\tacv.  uf 

ihre«  whole  years  to|:;ether  next  before  the  day  of  such  indict- 

lent  so  found  ;  and  his,  her,  or  their  estate  or  cstaten  tliereiii 

ot  eided  or  determined :  which  llie  jiarty  inilictcd  shall  and 

lay  allcdge  for  atay  uf  reatitution.  and  restitution  tu  Htay  uu- 

I  that  be  tried,  if  the  other  nil!  deny  or  traverse  tlie  name : 

d  if  Ike  lante  aUcgation  be  tried  against  Uie  same  person  or 

Uie  iiii|ic»ii)e  (Oil  levying   the   fiiia       naUi. 

•uiuio  d[  r.  II.  fe«  I  iu»k.  p,  r.       />  ».  a. 

Wt,  t^  I.  U.  ami  Ihc   rtmt  collcclvij  in  3  Cbc.  ■  S.  C. 

f  Abt.  FtrttiU  Enlr^  and  Dtlaaur,  (A)  b  'M         t  S.  T. 
TOl.  I.  48 
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coiu.        penoiiB  BO  indicted,  then  the  same  penon  ar 

dieted  to  pny  snch  costB  and  damages  to  tho  other  vorlj  aa 
shall  be  assessed  by  the  judges  or  jastioeo  befiowv  wmmi  the 
sane  shall  be  tried ;  the  same  costs  and  damages  to  be 
vered  and  levied  as  is  usual  for  costs  aad  damages 
in  jadsments  upon  other  actions.*' 
Doubt  up-       in  tm  construction  of  tliese  statutes  It  has  been  lioMBDf  ttat 
tTJ^w'htl  if  a  lessee  Ibr  years  or  a  copyholder  be  ousted,  and  the  lessor 
thar  i«MM   or  lord  disseised,  and  such  ouster*  as  well  aa  diiMuisin,  be 
fmymn  ot  found  In  an  indictment  of  forcible  entry,  the  conrC  bmj,  la 
^aS^^'^  thdr  discretion,  award  a  restitution  of  flie  posarmiioa  to  waxk 
itnor  or      Issses  or  o^yholder ;  which  was,  by  necessary  rnmwuwmi  it 
(^  412]  ^  re-aeiain  of  the  freehold  abw,  whetfier  the  leaaar  or  Isrd 
loni  could    had  dealred  or  opposed  it    But  it  was  a  great  qneatton,  who* 
tmioo'*^'  tber  a'lessee  for  years  or  a  copyholder,  bring  oastol  by  (he 
lessor  or  lord,  could  have  a  restitution  of  their  posseasiBB  with- 
in the  equity  of  8  H.  YL  the  words  of  which  are,  that  «hs  iw- 
tice  ^  shall  cause  to  re-seiso  the  lands,*'  fcc  and  bj  whia  it 
seems  to  be  implHed  that  the  party  must  be  ousted  of 
esteto  whereof  be  may  be  said  tobeseised. 


J^^^^  be  a  freehold.  For  the  purpose  of  removing  this  douM^  it 
r  "la: ""  enacted  by  81  Jac  I.  c  15.  that  such  judges  or  jnrtioea  of  lbs 
peace  as  by  reason  of  any  act  of  parliament  theninfwoewme 
authorized  to  give  restitution  to  tenants  of  any  ea 
hold  of  thrir  lands,  kc.  entered  upon  by  force,  or 
by  force,  shall  have  the  like  authority  (upon  indidssMt  of 
such  forcible  entries  or  forcible  withholdincs)  to  give  Bkeres- 
titation  of  possession  to  tenants  for  term  of  years,  tenaafts  by 
copy  of  court  roll,  guardians  by  knights  service,  tenants  \kj 
elegit,  stotote  merchant  and  staple.  It  has  been  hcMen^  that 
a  tenant  by  the  verge  is  not  witliin  this  stotote ;  but  the  prs- 
priety  of  this  decision  is  doubted ;  as  such  person,  having  no 
other  evidence  of  his  title  but  by  the  copy  of  court  roll,  seems 
at  least  to  be  witliin  the  meaning,  if  not  within  the  words,  of 
the  stotute.  (/) 

If  a  lessor  eject  his  lessee  for  years,  and  afterwarda  be  for- 
cibly put  out  of  possession  again  by  such  lessee,  he  has  an  re- 
medy for  a  restitution  by  force  of  any  of  the  abovementhmed 
stototes :  there  seems,  however,  to  be  no  doubt  but  that  a  jw- 
tice  of  peace,  &c.  may  remove  the  force,  and  commit  the  of* 
fender,  (m) 

The  law  upon  tliese  statotes  respecting  forcible  entries  and 
detainers  may  be  further  considei^d  wito  reference  L  to  the 
persons  who  may  commit  the  offence ;  II.  to  tiie  natore  of  ths 
[*  413]  possessions  in  respect  of  which  it  may  be  committed ;  *III.tD 
toe  acts  which  will  amount  to  a  forcible  entry ;  and,  lY.  to 
the  acts  which  amount  to  a  forcible  detainer. 

I  1  Hawk.  P.  C.  c.  64.  s.  17.  ?-»  N.  Ibid,  s.  17.  18. 


.  xxx.)  I'trsons  wliu  miiif  Vimmit  tlie  Offcitie. 

I.  A  man  who  bivaks  upvii  tliv  doors  <>r  kill  own  dwi41inj{-  a 
lioiMe,  or  of  u  <'asUp,  wliirii  is  Win  own  iiilioritunct-,  but  forci-  *" 
My  dctuined  from  him  by  one  whn  claiina  the  bare  custody  of  ^^ 
it,  canntit  bo  guilty  uf  a  fon:ihlp  cnti-y  «i-  drtaiiicr  within  tbeac  oi 
statutpK.  (n)     But  a  joint-t^naiit  or  tenant  in  coninion  may  of- 
fend against  them  eitJier  hy  forcibly  ejecting  or  forcibly  hold* 
iiig  out  his  companion ;  for  though  the  cnti^  of  tturh  a  tenant 
be  lawful  per  my  et  per  tout,  so  tliat  lie  cannot  in  any  case  bo 
))uniHhe(I  in  an  iiction  of  trr.spa89  at  common  law,  yet  tlie  law- 
fulness of  his  entry  docs  not  excuse  the  violence,  or  losBcn  Hic 
injui-y  done  U)  bin  companion;  and,  consequently,  an  iiidict- 
iiieiit  of  forcible  entry  into  a  moiety  of  a  manor.  &c.  is  good,  (o) 
AIno  where  a  man  has  beeniu  jiossession  of  land  for  a  great 
length  of  time  by  a  defeasible  title,  aud  a  claim  is  made  by 
liim  who  liitii  a  right  of  entry,  the  wrongful  posRossori  conti- 
nuing his  occupation,  will  be  punishable  for  a  forcible  entry 
and  delninei- ;  because  all  bis  instate  was  <lelcated  by  the  claim, 
and  his  continnance  in  [lussession  afterixarils  timounts  in  the 
judgment  of  law  to  a  new  entry,  (p) 

II.  A  i»eraon  may  be  guilty  of  this  offence  by  a  force  done  a 
Ui  ecclesiastical  imssessions,  asclmrches,  vicanige-honses,  ttc  V 
:ls  much  UK  if  it.  were  done  to  a  temj>nral  inheritance.  And  it 
has  been  holdcn,  as  a  general  rule,  that  a  person  may  bo  in- 
dicted for  a  forcible  entry  into  any  such  incorporeal  Iteredtta- 
ment  for  which  a  writ  of  entry  will  lie,  cither  by  tltft  common 
law,  as  for  rent,  or  by  stattile  as  for  tithes,  &c.  It  is,  how- 
ever, (jnestioned  whether  there  ho  aiiy  good  authority  *that 
such  an  indictment  will  lie  for  a  common  or  otlir« ;  though 
it  seems  agreed  that  an  indictment  of  forcible  detainer  lies 
against  any  one,  whether  be  be  llioterre-tcnantop  a  stranger, 
■nho  sii^kll  iorcibly  disturb  tlie  lawful  proprietor  in  the  enjoy- 
ment of  theJte  possessions ;  as  by  violently  iTsisting  a  lord  in 
bis  distress  for  a  rent,  or  by  menacing  a  commoner  with  bodily 
hurt,  if  be  daro  put  in  his  beasts  into  the  common,  &c.  No 
fine  can  come  within  the  danger  of  these  statutes  by  a  violence 
fitfiTed  to  another  in  respect  of  a  way,  or  such  like  casement 
which  is  no  possession.  But  it  socnis  that  a  man  cannot  be 
convicted,  upcm  view,  hy  force  of  tho  15  K.  II.  c.  3.  of  a  for- 
cible detainer  of  any  incorporeal  inheritance  wherein  he  can- 
not Imj  said  to  liRTe  made  a  precedent  forcible  enti-y.  (q) 

III.  \  forcible  cittnf  must  i-egularly  be  with  a  strong  hand,  AaM 
with  unusual  wca]ions,  or  witli  menace  uflire  or  limb  :  it  must  »ui 
he  accompanied  with  some  circumstances  of  actual  \i(deiiceor  J^'^''^,^,, 
terror ;  end  an  entry  which  has  no  other  force  than  such  as  ue  tairy.   ' 


ihe  olltaca 
coniniitied . 


[•  <!*]  , 


L»  3  Bmc.  Abt.  FerciiU  Enlrf,  tet.  (D)  1 
"■■nrk,  r.  C.  r.  61.  •.  3S.  -Klwt  it  it  n\d  alwi 
lilt  not  Iw  vriUiiRlhciliIiilcinhu 
!*  iuto  iigd  in  iJw  pouetrion  o( 
e  Bi  ii'lll ;  but  ■  fu.  1>  fubioincd. 


0  1  Hawk.  P.  C.  c.  G4. 1.  33. 

p  M.  i.n.  34.    Ctain.  69.    Dolt.  c.  IT.J 
Co.  U\.  tSfl.  ■ 

q  1  Hawk.  P.  C.  c.  M.  >.  31.    Barr.  Abf. 
Fumble  Enirji,  *e.  <C) 
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is  MiplM  hj  tiie  bw  ui  every  treepew  leMtwIttiB 

toteB.  (r)    An  entry  may  be  fotcible  m«  oalj  fai  ftifBrt  «f  a 

violence  nctaally  done  to  the  pmon  of  a  ani^  •■  kv  boMlaig 

him  if  lie  refiue  to  relinquiBh  bio  poiwnnn ;  b«l  umi  ia  io» 

qiect  of  any  other  kiml  of  violeBoe  In  the 

an  by  breaking  open  the  doors  of  a  ho«n»  whether 

be  in  it  at  the  time  or  not,  especially  if  it  be  a  dwdllag 

and  perhaps  also  by  any  act  of  outrage  after  the  SBtrVy  ■■  by 

carrying  away  the  party's  goods»  ftc  which  being  Msi  fa 

an  assise  of  ffSTci  dissnnii  will  make  thedelndaBCa  ^*     ' 


with  fiircey  and  snbject  him  to  Ine  and  IsipriaoaMaL  (s)  V 
a  man  enters  to  distrain  for  rent  in  arrenr  with  fbrooy  ttm  is 
a  fiircible  entrr,  becanne,  though  he  does  mii  claim  tta 
itsd(  yet  he  claims  a  right  and  title  out  of  it»  whidl  hj 
[*  415]  statutes  •he  is  forbid  to  exert  by  foroei  but  if  a  n 

a  rent  be  resisted  from  his  distress  witli  Ibree^  this  fa  a 
bk  iKsseiirin  of  the  rent,  for  which  he  nugr  recover  tnUe 
Huiges  in  an  assise,  or  may  fine  and  imprisstt  Ikmfmtifi  but 
he  cannot  have  a  writ  of  restitution  <  for  tiie  statute 
give  the  justices  po^'er  to  re-seise  the  rent,  but  only 
and  tenements  themselves,  (t)  if  one  find  a  snui  out  of  bfa 
house,  and  forcibly  withhold  him  fkrom  retundug  to  11^  aai 
smid  persons  to  take  peaceable  possession  of  it  fa  ttm  fartj^ 
absence,  this,  according  to  the  bettor  opinion,  fa  aimcMa  en- 
try, (a)  And  there  may  be  a  forcible  entry  where  an^ 
son's  wife,  children,  or  servants,  are  upon  the  lands  fa 
serve  tiie  possession ;  because  whatever  a  man  dam  by  Us 
agents  is  his  o^n  act ;  but  his  cattle  being  upon  Jte  ginund 
do  not  preseno  his  possession,  because  they  are  not  capsMe 
of  being  substituted  as  agents ;  and  therefore  their  being  sfuu 
the  land  continues  no  posssesion.  (w) 
Forcible  Whenever  a  man,  either  by  his  behaviour  or  speachf  al  As 
c"^7J[r'"'  ^"^  ^^  ^^  entry,  gives  those  who  are  in  posseauion  of  the  fa- 
•uuicesof  nements  which  he  claims  just  cause  to  fear  that  Im  wiB  do 
terror.  them  somc  bodily  liurt,  if  tliey  will  not  give  way  to  htai»  hfa 
entry  is  esteemed  forcible ;  whether  he  cause  audi  a  terror  by 
carrying  with  him  an  unusual  number  of  servants,  or  hj  aana- 
ing  himself  in  such  a  manner  as  plainly  intimates  a  desiipi  fa 
back  his  pretensions  by  force,  or  by  actually  threatening  fa 
kill,  maim,  or  beat,  those  who  shall  continue  in  psnamning  or 
by  giving  out  such  speeches  as  plainly  imply  a  purpose  of 
using  force  against  those  who  shall  make  any  resistance,  (x) 
And  though  a  man  enter  peaceably,  yet  if  h%  turn  the  party 
[*  416]  out  of  possession  by  force,  *or  frighten  him  out  of 


r  3  Bac.  Abr.  Forcible  Enirjfj  ict,  (D)  opioions  mn  Dotkml  proceeding  oa  tlMgiomd 

D<lt.  300.     1  H«wk.  P.  C.  c.  64.  s.  25.  that  no  violenre  was  done  to  the  hoiiM,  bot 

9  1  Hawk«  P.  C.  c.  64.  t.  26.  only  to  the  person  of  the  party. 

t  3  Bac.  Abr.  FtnikU  EiUry^  ke,  (B)  v  3  Bac.  Abr.  Foniblt  Entry^  ice.  (B) 

u  1  Hawk.  P.  C.  c  64.  e.  S6.  where  It  is  x  I  Hawk.  P.  C.  c.  64.  s.  27. 
given  as  the  author's  opinion ;  and  contrary 
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[r  h  forrible  f>ntry>  (y)  But  thi-«atenitig  to  spoil 
the  partj's  goods,  or  destroy  iiis  cattle,  or  to  do  hint  iuiy  m- 
niilar  damage,  which  \n  not  pcrsunaJt  if  \w  will  nut  quit  the 
puHHeHxiun,  wiems  not  to  tuimutit  to  a  forcible  entry,  {-i) 

If  u  pei-Hoti  who  piTtrtids  a  title  to  lands,  nicivl}'  go  ftrer  c 
them,  either  with  or  without  a  gre»t  number  of  att^ndanta,  " 
amird  or  uiiu-mcd,  in  his  way  to  the  rhurch.  or  marke-t,  at  ^^ 
fnr  a  like  purpose,  without  doing  any  act  which  either  expreRS*  <> 
ly  or  impliedly  amounts  to  a  claim  of  the  lanils,  he  cannot  be  '>' 
cotisidercd  as  making  an  entry  within  the  meaning  of  iLesta- 
tutes:  otherwise,  if  lie  make  an  actual  claim  with  any  circum- 
Htanccs  of  force urtcn-or.  {a)  Drawing  a  latch  and  entering  a 
house  seems  not  io  be  a  forcible  entry  accm-ding  to  the  hetlei- 
opinion :  {b)  so  if  a  man  ojien  the  door  m  ith  a  key,  or  enter  by  an 
nn  window,  or  if  the  entrrbe  without  the  semblance  of  force. 
i  by  coming  in  peaceably,  enticing  the  owner  out  of  postsen- 
'm,  and  aflei-wards  esclndinghimby  sh^ttingtbedoor.^rit]|- 
"  other  force,  these  will  not  Ite  forcible  entries,  (c) 
A  ungle  iMM'son  may  commit  a  forcible  entry  as  well  as  a, 
number,  (d)     But  all  who  accompany  aman  when  he  makcsa 
foniblv  entry  will  be  dvemeil  to  enter  with  him,  wbetlier  they 
actually  come  up<)n  tlie  lands  or  not.  {e)     So  if  several  coin* 
in  company  where  their  entry  is  not  lawful,  and  all  of  themt 
except  one,  enter  in  a  peaceable  manner,  and  tliat  one  only 
use  force,  it  is  a  foirible  entry  in  them  all,  hecaum;  they  conte 

P company  to  do  an  unlawful  art :  Uut  it  is  otherwise  where 
!  had  a  right  of  entr>-,  for  lliere  ttiey  *only  come  to  do  a  [*  417 
rfnl  act,  and  tlicrefore  it  is  the  foiTC  of  him  only  who  used 
(/ )  And  he  who  barely  agrees  to  a  forcible  entry  made  to 
I  use,  without  his  knowledge  or  privity,  is  not  within  the 
.tutes,  because  he  (lid  not  concur  iu  or  promote  the  force,  (f) 

IV.  ForrtJit<iJ«tarHer  is  where  a  man.  who  enters  peaceably,  asio 
afterwards  detains  his  possession  by  force :  and  the  same  fir-  »="  « 
cumstances  of  violence  or  teri-or  whicli  will  make  an  entry  "^'a  ^ 
forcible,  will  also  make  a  detainer  foi-cible.     From  whence  it  He  .!. 
seems  to  follow  that  whi>cver  keeps  in  his  house  an  unusual  ^' 
nuuiln'r  of  people,  or  unusual  wcajions,  or  threatens  to  do  some 
bodily  boi-t  to  the  former  possessor,  if  be  dare  return,  is  guilty 
of  a  forcible  detainer,  though  no  attempt  bo  made  to  reenter : 
and  it  has  iieen  said  that  he  also  will  come  und«- the  like  con- 
struction w)io  places  men  at  a  distance  from  the  house  in  or- 
^^■r  to  assault  any  one  who  shall  attempt  to  make  an  entrj'  in- 
^■to  it ;  and  that  he  is  in  like  manner  guilty  who  shuts  his  doors 


[  >  Hill.  S99.    3 
IfcCBl 

•  1  Inn.  1S1.     G 
Hawk.  P.  C,  c,  64.    .  _ 
a  I  iUwk.  P.  C.  c.  84. 

k  Then  ham  b#en  Mbt. 
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not  amoiini 
to  a  forcible 
•letninrr. 


ncincdics. 


4X  tUe  ia- 
liictincnt. 
^stateruciit 
offeree  and 
violence. 

[•  4  J  9] 


against  a  justice  of  peace  coining  to  viewtiie  fiiroe» 
nately  rerases  to  let  liim  come  in.  (A)  lliis  doctriae  will  ap 
ly  to  a  lessee  who,  after  the  end  of  his  tem^  kee|»  aiMB  m 
is  house  to  oppose  the  entry  of  the  lessor,  thoa^  an  oaie  al- 
tmnpt  an  entry ;  or  to  a  leasee  at  will  detaining  wMi  fHroe  af- 
ter the  will  is  determined :  and  it  will  H»piy  in  like  mmmr 
to  a  detaining  with  force  by  a  mortgagor  after  Hw  Bostege 
is  forfeited,  or  to  the  feoffee  of  a  disseisor  after  entry  or  dua 
by  the  disseisee^  And  a  lessee  reiusting  with  force  a  dialnas 
for  rent,  or  forestalling  or  rescuing  the  distresSf  will  also  he 
guilty  of  this  offence,  (t) 

But  a  man  will  not  be  guilty  of  the  off«nioe  of  fintiUe  'de- 
tainer for  merely  refusing  to  go  out  of  a  house,  and 
ing  therein  in  despite  of  another,  (fc)  So  that  it  is  not  a 
cible  detainer  If  a  lessee  at  will,  after  the  determination  of  the 
will,  denies  possession  to  the  lessor  when  he  demands  it  f  or 
shuts  the  door  against  tlie  lessor  i^hen  he  would  entv;  or  if 
he  keeps  out  a  commoner,  by  force,  upon  his  own  hmL  (I) 
And  it  has  been  M*cn  that  the  statute  8  Hen.  VL  c  ftp  ~ 
not  apply  to  a  person  who  has  been  in  posaessicm  Itar 
years  by*himselC  or  any  other  under  whom  he  cIainiB.(«)  Bat 
a  person  in  quiet  poHsession  for  three  years,  and  tiMn  diaHlBBi 
by  force,  and  iTstored.  cannot  afterwards  detain  willi  fiiroe 
within  three  years  after  his  restitution ;  for  his 
interrupted,  (n) 

•The  remedies  against  such  as  arc  guilty  of  fanAfe 
or  detainers  ;ire  either  by  action,  by  complaint  to  jastioeo  of 
peace,  (who  may  proceed  upon  view  or  inquisition)^  or  "by  in- 
dictment at  the  general  Missions,  (o)  And  if  a  fordbk  entry 
or  detainer  be  made  by  tlii*ee  persons  or  more,  it  is  also  a  riot, 
and  may  be  proceeded  against  as  such,  if  no  inquiry  baa  be- 
fore been  made  of  the  force,  {p)  Some  of  the  poiate  which 
have  been  determined  with  i*espect  to  an  indictment  for  these 
offences,  and  also  concerning  the  award  of  restitution^  nuiy  be 
shortly  noticed,  {q) 

The  statutes  seem  to  i-e<[uire  that  the  entry  should  be  laid 
in  the  indictment  manufortU  or  ctimmultiiudine  gtntiitm:  but 
some  have  holden  that  equivalent  words  will  be  sufficientf  es* 
pccially  if  the  indictment  concludes  contra  formam  *$taMi :  but 
it  is  not  sufficient  t(»  say  only  that  the  party  entered  vi  it  at* 
miSf  since  that  is  the  common  allegation  in  ever}'  trespass. (r) 


/t  1  Hawk.  P.  C.  c.  64.  s.  30. 

%  4  Com.  Dig.  Forcible  Deiainrr    li  J. 

it  1  Hawk.  P.  C.  c.  64.  s.  3f>. 

/  4  Com.  Dig.  ForcibU  Dttaimr  (H  2. 

m  Ante,  411.  And  by  31  Kliz.  c.  II.  ji.j.'i, 
411)  no  restitution  is  to  be  (;ivcn  on  an  ir.>iict- 
ment  of  forcible  entr>'  or  cietainer,  where  tlie 
party  has  been  three  years  in  quiet  posECssiun 
before  the  iutlictmcnt  foumly  and  jiis  ebtatc 
not  determined. 

"»  4  Tom.  Dig.  Forcihlf  Defaiv^r  (Ji  2.^ 


0  SiT  xhv  staiittos  anie,  409  tti  411.  4 
Com.  Dii.  Fumble  /Jwfry  ■(-*).  4  lilac.  Com. 
148.  2  lUirn.  Jns^l.  Forcible  F.utrv^  fee.  III- 
I\  .  V. 

;i  2  Uurii.  Juft.  ForcibU  Entry  and  Detain- 
er \\\,    ,hite,  353. 

q  As  to  the  proceedings  by  iue>tire«  of  peace, 
see  1  Burn.  Just.  Forcible  tntri;,  ire.  V.  5 
Com.  Dij;.  Forcible  Entrji  (D). 

r  Caude's  case,  Cro.  Jac.  41.  Rast.  Ent. 
354.    3  Bar.  Ahr.  Fornbte  Entry.  A:c.  (E) 


CHAP.  XXX.]  IndictrntfU.  4191 

No  particular  technical  words  are  necessary  in  an  indictment 
at  common  law ;  all  that  is  required  is,  that  it  should  appear 
by  the  indictment  that  such  force  and  violence  have  been  used 
as  constitute  a  public  breach  of  the  peace,  (s) 

The  tenement  in  which  the  force  was  committed  must  be  de-  Descrip- 
scribed  with  convenient  certainty ;  for  otherwise  the  defend-  pJJJJnisei* 
ant  will  not  know  the  particular  charge  to  which  he  is  to  make 
his  defence,  nor  will  the  justices  or  sheiiff  know  how  to  re- 
store the  injured  party  to  his  possession.  Thus  an  indictment 
of  forcible  entry  into  a  tenement,  {t)  which  may  signify  any 
thing  whatsoever  wherein  a  man  may  have  an  estate  of  free- 
hold (u),  or  into  a  house  or  tenement,  {w)  or  into  two  closes  of 
meadow  or  pasture,  {x)  or  into  a  rood  or  half  a  rood  of  land,  (y) 
or  into  certain  lands  belonging  to  such  a  house,  {%)  or  into 
such  a  house  without  shewing  in  what  town  it  lies,  (a)  or  into 
a  tenement  with  the  appurtenances  called  Tntepenny  in  D.  (6) 
is  not  good.  But  an  indictment  for  a  forcible  entry  in  domum 
fnanrionaltm  rive  messuagiunif  &c.  is  good,  for  these  are  words 
equipollent,  (c)  And  an  indictment  for  an  entry  into  a 
close  called  Serjeant  Heme's  close,  without  adding  the  num- 
ber of  acres,  is  good ;  for  here  is  as  much  certainty  as  is  re- 
quired in  ejectment,  (d)  And  an  indictment  may  be  void  as 
to  such  part  *of  it  only  as  is  uncertain,  and  good  for  so  much  [^  ^^0] 
as  is  certain :  thus  an  indictment  for  a  forcible  entry  into  a 
house  and  certain  acres  of  land,  may  be  quashed  as  to  the  land, 
and  stand  good  as  to  the  house*  (e) 

An  indictment  on  the  8  Hen.  VI.  c.  9.  (/)  must  shew  that  Descrip- 
the  place  was  the  freehold  of  the  party  grieved  at  the  time  of  *»on  o^'|?® 
Hie  force,  {g)    And  in  a  case  where  the  court  of  King's  Bench  the^party 
quashed  an  indictment,  because  it  did  not  appear  what  estate  the  expelled. 
person  expelled  had  in  the  premises,  they  said  that  it  was  abso- 
lutely necessary  that  this  should  appear,  othei-wisc  it  would  be 
uncertain  whether  any  one  of  the  statutes  relative  to  forcible 
entries  extended  to  the  estate  from  which  the  expulsion  was ; 
the  5  Ric  II.  c.  7.  the  15  Ric.  11.  c.  2.  and  the  8  Hen.  VI.  c. 
9.  only  extending  to  freehold  estates ;  and  the  21  Jac.  1.  c  15. 
extending  only  to  estates  holdcn  by  tenants  for  years,  tenants 
by  copy  of  court-roll,  and  tenants  by  elegit,  statute  merchant, 
and  statute  staple,  (h)  And  it  has  been  laid  down  as  a  general 
rule  that  an  indictment  caimot  warrant  a  restitution,  unless 

*  By  Lawrence,  J.   in   Rex  r.  "Wilson   and  b  2  Roll.  Abr.  80.  pi.  7. 

others,  8  T.  R.  362.  c  Ellis's  case,  Cro.  Jac.  633.    Palm.  37T. 

I  Dalt.  15.     2  Roll.  R.  46.    2  Rol.   Abr.  d  3  Bac.  Abr.  Forcible  Entry^  &c.  (E)     1 
80.  pi.  6.     3  Leon.  102.  Hawk.  P.  C.  c.  64.  s.  31. 

II  Co.  Lit.  6.  a.  e  3  Bac.   Abr.    Forcible  Entryy  ScC  (E) 
10  2  Roll.  Abr.   80.  pi.  4,  5.     Roll.  R.  334.      1  Hawk.  P.  C.  c.  64.  s.  31. 

Cro.  Jac.  633.    Palm.  277.  /  ^rUe,  410. 

X  2  Roll.  Abr.  81.  pi.  4,  ^  Rex  t?.  Dorny,  1  Lord  Rayro.  210.  1  Salk. 

y  Bulst.  201.  260,     Anon.  1  Vent.  89.     2  Keb.  495.    Hetl. 

t  2  Leon.  186.     3  Leon.  101.     Bro.  tit.      73.     Latch,  109. 

Fore.  Entry,  23.  //  Rex  r.  Wnnnop.  Say,  R.  142. 

n  1  T^jon.  186. 
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in  this  caac^  bit  were  bouwl  to  awari  mtitaUta  m 
the  conviction.  (w\ 
Of  ih«  bar      It  appears  by  the  proviso  in  tfco  statats  of  S  Hok  TI.  c  9L 
uLi'lTJird  umI  also  by  the  31  Eliz.  c  11.  that  anir  one  indictod  afsa 
of  n%x\\M'  these  statutes  may  allege  quiet  possession  nr  thiw  whole  jean 
ttoo.         to  stay  the  award  of  restitution ;  in  tiie  constmctMMi  of  which 
it  has  been  holden,  that  such  possession  ainst  have  cortinnsi 
without  interruption  during  three  whole  years  Mst  hsfare  thi 
indictment,  {x)    And  it  has  also  been  said  that  the  thm 
years*  iioasession  must  be  of  a  lawful  estate;. and  thepeime 
that  a  disseisor  can  in  no  case  justify  a  Ibrcihle  catiy  or 
[*  424]  detainer  against  tlie  diaseisee  ^having  a  right  of  oatrr,  as  it 
seems  tliat  ho  may  aeainst  a'  stranger,  or  otbb  afpnat  the 
disseisee  having,  by  his  laches,  lost  his  right  of  eatiy.  (f  ) 
Wherever  such  possession  Ih  pleaded  in  bar  of  a  resiifcition 
either  in  the  Ring*s  Bench  or  before  justices  of  the  psan^  no 
restitution  ought  to  be  awarded  till  the  truth  of  tbe  plea  be 
tried :  and  such  plea  need  not  shew  under  what  titte»  or  of 
what  estate,  such  possession  was ;  because  not  the  titk^  h«t  ttw 
possession  only,  is  material,  (s)    If  the  defiDndaat  teste  a 
traverse  of  the  force  (which  must  be  in  writing.)  no  reaUhitioa 
ought  to  be  till  such  traverse  be  tried ;  in  order  to  wUch  the 
justice,  before  whom  the  indictment  is  founds  oo^t  to  award  a 
venire  for  a  jury :  but  if  such  jury  find  so  much  of  the  indict- 
ment to  be  true  as  will  warrant  a  restitution,  it  wHl  he  snll- 
cient,  though  they  find  the  other  part  of  it  to  ho  fldn.  (a) 
Where  the  defendant  pleads  three  years*  possession  in  slqr  of 
restitution,  according  to  31  Eliz.  ell.  and  it  is  foond  agunat 
him,  he  must  pay  costs.  (6) 
^^  '"i^^r-       The  same  justices  who  have  awarded  a  restitution  on  an 
"'•tiiuiion.  indictment  of  forcible  entry,  Ace  or  any  two  or  one  of  thes^ 
may  afterwards  $uper$ede  such  restitution  upon  an  insafidency 
in  the  indictment  appearing  unto  them  :  bat  no  other  justices 
or  court  whatsoever  have  such  power,  exifept  die  court  of 
Kine*s  Bench ;  a  certiorari  from  whence  wholly  closes  the 
lianas  of  the  justices  of  jicace,  and  avoids  any  restitution  which 
is  executed  atter  its  teste^  but  does  not  bring  the  justices  into 
contempt  without  notice,  (c) 
Of  tetting       The  court  of  Kiiig^s  Bench  has  such  a  discretionary  power 
a»ide  the    ovcr  tlicse  matters,  fnmi  an  equitable  construction  of  the 
reiiiiutioii.  g^tui^^  ^hj^t  if  a  restitution  shall  appear  to  have  been  ille- 
[*  425]  gaily  •awarded  or  executed,  that  court  may  $et  it  oMe  ud 
grant  a  rc-reslitution  to  the  defendant    But  a  defendant  can- 

Vf  Rex  r.  Jones,  1  Str,  474.  a  3  Bac.  Abr.  Fort.  Enir.  ice.  (G).     I 

X  3  Bar.  Abr.  Fore.  Enir.  Ic.  (G).  1      Hawk.  c.  64.  f.  58,  59.  Beg.  r.  Winter,  t 

Hawk.  P.  C.  c.  64.  f.  53.  Salk.  588. 

V   3  Bac.  Abr.  Fore,  Enir,  ke,  (G).  1         b  Reg.  r.  Goodenough,  3  Lord  Raym.  lOX. 

Hawk.  c.  64.  t.  54.  And  see  ihe  words  of  tlie  statute,  mUe^  411. 

t  I  Hawk.  c.  61.  s.  56.  c  3  Bac.  Abr.  Jd,  Ibid.    1  H«wk.  c.  64.  t. 

61,  62. 
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not  in  any  case  whatsoever  exrigare  juris  demand  a  rcstitu-r 
tion,  either  upon  the  quashing  of  the  indictment,  or  a  verdict 
found  for  him  on  a  traverse  thereof,  &Cf  for  the  power  of 
granting  a  restitution  is  vested  in  the  Ring's  Bench  only  by 
an  equitable  construction  of  the  general  words  of  the  statutes, 
and  is  not  expressly  given  by  those  statutes,  and  is  never  made 
use  of  by  that  court  hut  when,  upon  consideration  of  the  whole 
circumstances  of  the  case,  the  defendant  shall  appear  to  have 
some  right  to  the  tenements,  the  possession  whereof  he  lost 
by  the  restitution  granted  to  the  prosecutor,  (d) 

The  court  of  King's  Bench  has  been  so  favourable  to  one 
who,  Ujpon  his  traverse  of  an  indictment  upon  these  statutes 
being  found  for  him,  h|^  appeared  to  have  been  unjustly  put 
out  of  his  possession,  fiat  they  have  awarded  him  a  restitu- 
tion, notwithstanding  it  has  been  shewn  to  the  court  that, 
since  the  restitution  granted  upon  the  indictment,  a  stranger 
has  recovered  the  possession  of  the  same  land  in  the  lord's 
court  (e) 

The  justices  or  justice  may  execute  the  writ  of  i^estitution  How  resti- 
in  person,  or  may  make  their  precept  to  the  sheriff  to  do  it  ( / )  ju««on  shall 
The  sheriff,  if  need  be,  may  raise  tiie  power  of  the  county  to    *  "**  *' 
assist  him  in  the  execution  of  the  precept ;  and  therefore,  if  he 
make  a  return  thereto  that  ho.  could  not  make  ^.  restitution  by 
reason  of  resistance,  he  shall  be  amerced,  (g)    And  it  is  said, 
tiiat  a  justice  of  peace  or  sheriff  may  break  open  a  house  to 
make  restitution.  (A) 

If  possession  under  a  writ  of  restitution  is  avoided  imme- 
diately *after  execution  by  a  fresh  force,  the  party  shall  have  [*  426] 
a  second  writ  of  restitution  without  a  new  inquisition :  but  the 
second  writ  must  be  applied  for  witliin  a  reasonable  time,  (t) 
And  where  restitution  is  not  ordered  till  three  years  after  tlic 
inquisition,  it  is  bad.  (k) 


♦CHAPTER  THE  THIRTY-FIRST.  [*  427] 

Of  ^''uisances. 

Nuisance,  nocumentunif  or  annoyance,  signifies  any  thing  Nuisance* 
that  worketh  hurt,  inconvenience,  or  damage.    And  nuisan-  are  public 
sances  are  of  two  kinds ;  public  or  commim  nuisances,  which  JJaf^r' 
affect  the  public,  and  are  an  annoyance  to  all  the  king^s  sub- 

tf  3Bac.  Abr.  Jd.  IHd.  1  Hawk.  c.  64.  f.         g  Id.  s.  52. 
63,  64,  65.  A  4  Com  Dig.  Forcible  Entry  (D.  6.) 

e  3  Bac.  Abr.  id.  IHd.  1  Hawk.  c.  64.  s.         «  Rex  v.  Harris,  1  Lord  Raym.  482. 

k  Rex  r.  Ifarrit,  3  Salk.  313, 


/  1  Ha#k.  c,  64.  t.  49. 
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jects;  udprrmile  nuiMiicci»  wUck  my  be  MtaNA  as  wgr 
thing  done  to  the  hurt  or  annoyuoe  of  flie  iMihj 
or  hereditaments  of  another,  (a)  PiiTSto  v  ~ 
are  rem^ied  only  by  civil  proceedingBb  do 
the  scope  of  this  treatise :  but  public  or  a 
as  they  annoy  the  whole  community  in  general  aad  noit 
ly  some  particular  person*  are  properly  pauahable  by  iMiict- 
ment,  and  not  the  subject  of  action :  for  it  wonld  bo  aana- 
sonable  to  multiply  suits  by  ip^^  «wy  man  a  acfarafe 
right  of  action  for  what  damniles  him  in  mmmna  only  nilb 
the  rest  of  his  fellow-subjects,  (t)  In  treattng  of  paUic  or 
[*  428]  common  nuisances,  we  *may  consider,  I,  of  pnbUc  nnfamiOTa 
in  general;  II,  of  nuisances  to  nublic  bighwayv;  III»  ef 
nuisances  to  public  rivers ;  and,  iV^  nuiaaaces  la  pdUic 


SECT.  I. 

or  PCBLIC  liriSANCEB    IK    GEHBBAIm  (I) 


Of  public 
nuisances 


Public  nuisances  may  be  considered  as 
the  public  order  and  o^conomical  regimen  of  tho  state; 
iu  general.  ^.|ther  the  doing  of  a  thing  to  the  annoyance  of  all  Ae  I     _ 
subjects,  or  the  neglecting  to  do  a  thing  which  the^  f*"*"***" 


«  3  Blac.  Com.  tl6.    2  Init.  406. 

h  4  Blac.  Com.  166.  Tliere  it,  however,  a 
cat0  mentioned  in  the  books  where  a  party 
has  been  admitted  to  have  a  private  satisfac- 
tion by  civil  suit  for  that  which  is  a  public 
nuisance;  namely,  where  he  has  sustained 
some  extraordinary  damage  by  it  beyond  the 
rest  of  the  lung's  subjects.  As  if  by  means 
of  a  ditch  dug  across  a  public  way,  which  is  a 
common  nuisance,  a  man  or  his  horse  suflcr 
any  injury  by  falling  therein ;  there,  for  this 
particular  damage,  not  common  to  others,  it 
has  been  held  that  the  party  mar  have  his 
action.  Co.  Lit.  56.  5  Rep.  73.  3  Blac.  Com. 
919.  And  see  also  Fowler  r.  Sanders,  Cro. 
Jac.  446.    But  the  particular  damage  in  this 


case  must  be  diroct|  and  not 
as  by  being  delayed  in  a  Jouni^ 
unce.  Bull.  M.  P.  tS.  In  lUs  «. 
and  another  16  East.  196.  Lord , 
C.  J.  said,«  I  did  not  expect  that  it  wwU  bava 
been  di«pute<l  at  thit  day  that  ihoq|^  a  aai- 
sance  may  be  public,  yet  that  tinn  WKf  ka  a 
special  grievance,  arising,  out  of  tho  cmoa 
cause  of  injury,  which  preitoi  BOre  upon 
particular  individuals  than  upon  othoit  not  ao 
immediately  within  the  influenct  of  It.  la 
the  case  of  stopping  a  coumoa  Ugjhwaj 
which  may  afiect  all  thesubjectiyyotlf  apw^ 
ticular  person  sustain  a  special  injuiy  fiRNn  il» 
he  has  an  action.** 


(1)  New  Hampjihire. — "  An  act  to  pre veot  common  nuisances,^'  was^„ 
ed  Januarj  3d,  1792,  by  which  the  erection  of  slaughter  hoQ9e6,  and  homei 
for  the  trying  of  tallow,  is  prohibited ;  aUo  permitting  carti,  traciu,  Ice  to  paf6 
without  drivers  in  the  streets  or  lanes  of  the  town  of  Portsmouth ;  ridiiig 
on  a  gallop  in  compact  towns ;  erecting  houses  of  office  ;  lea?hig  the  ho£es 
of  dead  beasts,  in  such  places  as  are  described  in  the  statute,  wherebj  they 
become  offensive ;  are  declared  to  be  nuisances,  and  are  prohibited  lod  pun- 
ished as  such.     Laws  of  New  Hampshire,  p.  337. 

Massachusetts. — The  offensive  trades,  the  exercise  of  which  IsprcMhited 
by  statute  of  7th  June,  1785,  chap.  1}  are  ^^  the  killing  of  creatures  for  meat. 


good  requires,  (c)  But  the  annoyance  or  n^lect  mmX  be  of 
a  real  and  substantial  nature :  and  the  fears  of  mankind,  though 
they  may  be  reasonable,  will  not  create  a  nuisance,  (d) 

e  4  Blac.  Com.  166.     1  Hiwk.  P.  C.  c.  75.         d  By  Lord  Hardwicke,  Anon.  3  Aik.  750. 
s.  1.    2  Roll.  Abr.  83. 


distilling  of  tpiritt,  trying  of  tallow  or  oil :  carrying  of  leather,  and  making 
earthen  ware.  By  the  same  statute,  all  fences  or  buildings  erected  on  public 
landing  placet,  without  permission,  are  declared  nuisances,  and  are  to  be 
abated.    Ibid. 

By  an  additional  statute  of  the  4th  of  March,  1800,  chap.  75,  further  pro- 
vision is  made  for  the  remoyal  of  nuisances  mentioned  in  the  former  statutes, 
and  a  special  action  on  the  case  is  given  to  any  person  sustaining  injury  from 
such  nuisances,  in  which  It  is  provided,  that  in  such  actions,  the  defendant 
may  plead  the  general  issue,  and  give  any  special  matter  in  evidence. 

By  a  statute  of  June  19th,  1801,  chap.  16,  the  proceedings  for  the  speedy 
removal  of  nuisances,  are  particularly  pointed  out.  Jurisdiction  is  given  to 
two  Justices  of  the  peace  quorum  unus  to  inquire  into  all  nuisances,  by  a  jury. 
The  forms  of  proceeding  are  provided  and  estabUshed  in  the  statute  from  the 
coD^mencement  to  the  conclusion  of  the  process. 

It  has  been  decided  that  an  action  of  the  case  lies  against  him  who  creates 
a  nuisance  ;  and  against  him  who  continues,  a  nuisance  created  by  another. 
Staple  V.  Spring  &  al,  10  Mass.  Rep.  72. 

The  occupant  as  well  as  the  owner  of  a  house  or  mill,  erected  to  the  nui- 
sance of  another,  is  liable  to  an  action  for  the  nuisance ;  which  may  be  brought 
by  the  successive  owners  and  occupants  of-  the  place  where  the  injury  is  sus- 
tained.   Ibid. 

After  judgment  and  damages  recovered  in  an  action  for  creating  a  nuisance, 
another  action  will  lie  for  the  continuance  of  the  same  nuisance.     Ibid. 

It  is  not  necessary  in  an  indictment  for  a  nuisance,  to  allege  the  continu- 
ance of  the  nuisance  to  have  been  with  force  and  arms.  Commonwealth  r. 
Gowen,  7  Mass.  Rep.  378. 

CoNifEcncvT. — For  the  prevention  and  punishment  of  nui^ance^,  see  Con- 
necticut Laws,  p.  532.  This  statute  relates  to  nuisances  in  highways  and 
rivers.  See  also  title  ^^  Sickness,^*  (Connecticut  Laws,)  numbers  52,  53,  54. 
56,  57,  58,  59,  which  relate  to  the  power  and  duty  of  the  board  of  health  in 
removing  nuisances. 

It  has  been  decided  that  a  licence  from  a  town  to  erect  a  mill  dam,  is  no 
justification  in  an  action  for  a^rivate  nuisance.  Nichols  v.  P  jxley,  1  Root^s 
Rep.  129.  And  that  a  man  may  use  the  waters  of  a  stream  ninning  through 
his  own  land  for  necessary  and  useful  purposes.  PerkinS  ^;.  Dow.  Ibid. 
635. 

New  York. — The  following  points  of  law  have  been  decided  in  New  York. 
The  court  will  not  grant  a  writ  to  prostrate  a  nuisance,  unti  I  Ihe  record  of 
the  conviction  below.be  regularly  made  out  and  returned.  'J'he  People  v. 
Valentine,  1  Johns.  Cas.  336.  Keeping  gunpowder  near  dwel  Jing  houses,  and 
Dear  a  public  street,  or  transporting  it  through  the  street,  ar  e-  not  nuisances 
unless  rendered  so  by  negligent  keeping,  or  other  particulai  •  circumstances'. 
The  People  r.  Sands,  1  Johns.  Rep.  78.^ 

Pehnsylvaiiia. — ^Actions  which  would  otherwise  be  nuisan*  :es,  may  be  jus- 
tified by  necessity.  A  man  may  throw  wood  into  the  street  i  'or  the  purpose 
of  having  it  carried  into  his  house  :  and  it  may  lie  there  a    reasonable  time. 
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^_._        OAuiire  fradet  mA  mamifi^mttmtB  wmj  be  fMIc    ^ 

iradM  and  saiicM.  A  ftmpAmu^  eiwtod  IB  sodi  Ml  iMowrMiN*  phot 
;^»f««-  tkat  the  biwineas  ruinot  be  curkd  «m  witbiMt  gnttHj  !§• 
coamnodiiig  the  neighbourhood,  maj  be  iadictod  as  a  obm> 
mon  nuisance ;  and  so  in  the  like  case  May  a  rfasgigMSt,  er 
swifUjiardm  With  respect  to  a  eaadb  mami/aciery^  it  has 
been  holden,  that  it  is  no  common  nuisanoe  to  nmke  caaAes 
in  a  town,  because  the  needfulness  of  Umm  shall 
with  the  noisomencss  of  the  smell :  but  the  reaaonab] 
of  this  opinion  seems  justly  to  be  qBes(ionaUe» 


Commoowealth  v.  Pastmore  1  Serg.  and  Rawle,  tl9.  Ihteriali  fi»r  buUfU^f 
maj  be  placed  in  the  itreet,  profided  it  be  dooe  in  the  oMNt  cooToaleat  ama* 
ner.  Ibid.  A  merchant  maj  have  his  ff^oods  placed  In  the  street  fie  the  pur- 
pose of  remofing  them  into  his  store  in  a  reaaonable  time.  But  he  has  no 
right  to  keep  them  in  the  street  for  the  purpose  of  telling  them.  Mi.  And 
there  is  no  difference  in  this  respect  between  a  jnMu  auttimur^  «da private 
merchant. 

The  proviso  in  the  ordinance  of  the  corporation  of  Philadelphia  of  Jan. 
18,  1790,  which  eiempts  auctiooeera  from  the  penalties  Imposed  ea  mAbbb 

totheiMa. 


who  place  goods  in  the  streets,  does  not  render  them  lem  liable 
alties  of  a  nuisance  at  common  law.     Ibid.  220. 

It  is  doubtful  whether  the  corporation  of  Philadelphia  baa  a  right  Is  li- 
cense a  nuisance.    Commonwealth  v.  Passmore  I  Serg.  and  Rawloi  tl7. 

An  attise  of  nuitance  cannot  be  removed  from  the  common  pins  ts  the 
supreme  court,  bj  habtat  corpiu.  Livezej  k  al «.  Oorgai  &  si,  I  BIhl  tSI. 
But  it  may  be  by  certiorari ;  and  the  supreme  court  has  power  to  re-sum- 
mon the  jury  who  viewed  the  nuisance  to  try  the  cause.  Uveaej  v.  Ckur- 
gas,  2  Binn.  192. 

An  indictment  for  a  nuisance,  in  obstructing  an  ancient  water  coune, 
whereby  a  public  highway  was  overflowed  and  spoiled,  need  not  state  how 
far  In  length  and  breadth,  the  water  stood  on  the  road.  Rcipublica  v.  AmoMi 
3  Ycate!(,  417.  Laying  the  nuisance  to  be  in  the  ^^  Commonwealth^  Ugh  way 
or  road  leading  from  B.  to  J.^^  is  good.     Ibid. 

On  an  indictment  for  a  nuisance,  for  erecting  a  wharf  on  public  proper- 
ty, the  defendant  was  not  allowed  to  go  into  evidence  to  prove  taat  the 
matter  complained  of  wa«i  beneficial  to  the  public.  Respub.  v.  Caldwell,  I 
Dall.  150.  (Lord  Hale  was  of  a  different  opinion ;  and  held,  ^^  that  in  mai^ 
cases  it  was  an  advantage  to  a  port  to  build  a  Wharf  or  key.'^  And  ^thst  it 
is  not  ipiofactoj  a  common  nuisance,  unless  indeed  it  be  a  damage  to  the  port 
and  navigation.  In  the  ca^e  therefore  of  building  within  the  extent  of  a 
port  in  or  near  the  water,  whether  it  be  a  nuisance  or  not  isquastio  Jaeti^  and 
to  be  determined  by  a  jury  upon  evidence,  and  not  qutestw  juris,^'*  1  Harg.  Law 
Tracts,  85.) 

Maryland. — An  action  for  a  nuisance  will  lie  against  the  assignee  if  he  has 
done  any  act  to  keep  up  the  nui<^ance  ;  but  no  adventitious,  accidental  advan- 
tages derived  from  a  nuisance  will  amount  to  a  continuance  of  it,  unless  some 
act  be  done  by  the  defendant  to  keep  it  up.  Hughes  v.  Mung,  3  Harris  and 
M* Henry's  Rep.  441. 

The  different  nuisances,  mentioned  in  the  following  parts  of  this  section, 
are  the  subjects  of  statute  provision  and  regulation  in  most  of  the  United 
StHtef^.  to  which  the  reader  is  referred. 


'.  rxii.]  Offentivc  Tradfs  and  Manufactures.  420*^ 

whatfivrr   neceasity  there  may  be  that  raiiUIra  he  made,  it 
'raiinot  be  pretended  tlmt  it  U  necessary  to  make  thetii  in  a  [*  429] 
town.  {*•) 

An  indictment  will  not  lie  fur  that  which  is  a  nuisance  only  '■''>'  ""'- 
111  a  lew  inhahitani'i  of  a  pai-tjcular  place :  aa  where,  upon  an  '"",tc«  * 
indictment  against  a  tinman  for  the  noise  made  by  him  in  car-  d^pcnda 
rying  on  his  ti-ude,  it  apjteai'eil  inevidenee  that  the  noise  only  ^p' 
affectt-d  the  inhabitants  of  three  nnmbci-H  of  tlie  chambers  in  ],„, 
Clifford's  Ian,  and  that  hy  shutting  the  windows  the  noise  was  «.Mour»e 
ill  a  great  measure  prevented,  it  was  ruled  by  LonI  Ellenbo-  ^nS**|^o  '  1 
rough.  C.  J.  that  the  indictment  coulil  not  he  sustained,  as  the  i.pi 
aiinoyancewas,ifany  thine.aprivatenuisance,(/)  But  on  in-  makioj  ih«  ' 
dictuieut  for  a  nuisance,  by  sleeping  stinking  fitius  in  water,  of'ufcTnd 
laying  it  to  be  committed  near  the  highway,  and  also  noarse-  pioperij 
veral  dwelling  liouscs,  has  been  held  sutRcicnt:  and  Uie  court  unj^n't"'' 
eiiid,  that  if  u  man  erects  a  nuisance  near  the  highway,  by 
which  the  ail-  thereabouts  is  coiruptod,  it  must  in  its  natniT 
he  a  nuisance  to  those  who  arc^  in  tlie  highway  ;  and  that  there- 
fore the  indictment  was  well  enough,  [g)    And  an  indictment 
was  held  good  for  a  nuisance  in  erecting  buildings,  and  ma- 
king lires  which  sent  forth  noisome,  ofli'nsive,  and  stinking 
emokct,  and  making  great  iiuantities  of  noisome,  offensive,  and 
stinking  liquors,   near  to  the  king's  common  highway,  and 
near  to  the  dwelling-houses  of  several  of  the  inhabitants, 
whereby  tlic  air  was  impregnated  with  noisome  and  otTensivc 
stinks  and  smells.  (A)     Upon  the  rt-)>ot-t  of  the  evidence  it  ap- 
peared that  the  smell  was  not  only  intolerahly  ofictisive,  but 
also  uuxiuus  and  hurtful,  and  made  many  persona  sick,  and 
gave  *them  heitd-achs :  and  it  was  held  that  it  was  not  neres-  [*  430]1 
sary  that  the  smell  should  be  unwholesome,  but  that  it  was 
enough  if  it  rendered  the  enjoyment  of  life  and  jii-operty  un- 
comfortable ;  and  further,  that  the  existence  of  the  nuiKHiice 
dej>cndcd  upon  the  number  of  the  houses  and  concourse  of  peo- 
ple, and  waa  a  matter  of  fact  to  be  judged  of  hy  the  jury,  (i) 
Rut  Ihtvcarrying  on  of  an  offensive  ti-ade  is  not  indictable  un- 
less it  be  destructive  of  the  health  of  the  neiglibourliuod,  or 
lender  the  houses  untenantable  or  uiicumfoitiUile.  (k) 

it  apfieara  to  have  been  ruled  that  a  {lerson  cannot  be  in-  liow  U' 
dieted  for  setting  up  a  noxious  manufactory  in  a  neighbour-  °"J''"^„ 
hood  in  which  otlieroQcnsive  trades  have  long  been  borne  with,  iwhik- 
unless  the  inconvenience  to  the  public  be  greatly  increased.  (/)  jIomiI. 
And  also  that  a  person  cannot  bo  indicted  for  continuing  a 


.      k.  P.  C.  C.T5. 1.   10.    In   t  Oac, 

1.  JVuuon«  (A)  il  li  Hiid,  "  It  sfeoK   the 

~ar  opiulun  Iliai  ■  brewbguit,   glauheimf , 

ndlct'i  tbop,  and  ttj  liir  iviiiit,  HI   up  in 

lb  Itmnvtnicni  p«[i>  of  d  lown  thtt  tbtj 

—It  but  ireilly  incommoli  th*  nrighboui- 

,   tn  Fominon  nuli«nce« ;"  Bnd  I  Roll. 

b.  139.    C(o.  Cfir.  510.    HyMSS.    Palm. 

Vini.xe.    Kcli,  SOO.    9BaIk.4ull.  111. 


/nciB-IJorcl,  4G>p.tOO. 
B  Rci  T.  r»upiiirau,  I  5U.  tSG. 
h  Rtx  r.  Wlilw  iiitl  Wxcl,  I  ll..rr.  330^ 
1  Rm  r.  Willie  md  Weirt,   I   Burr.  5 
vh*ie  »M  aln  ibat  tbe  wnnfiioiiioui   i 
only  meani  burttul  end  oBcnllTt  to  the  •"«* 
liui  include*  Ih*  comldH  Idra  or  inialubiM 
null  offcn^vautu,  M 

k  Rex».  Dofefand  innHier.  SErp.  SI'.'i 
t  Bon  t.  Barthclouii!*  Kerlllr,  Itxli  91.^ 
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noxiou<i  tirade  which  haii  brm  carried  on  at  4wri 

iioarly  fifty  vrarA.  (m)  But  this  aeran  hardly  ta  he 

able  to  the  doctrine  8ubsec|urntl7  rrcogniiedy  tliaft  ■»  hmffk 

of  time  can  legalize  a  public  iiiiiaaiicr»  althoMh  H  wulj  oap- 

ply  an  annwer  to  the  action  of  a  private  iiidiTftmL  (m) 

It  Reems.  that  erecting  ; aapoiMer  nllhv  or  kee^bg  fsa- 
pavder  magazines  near  a  town*  is  a  ■atoanoe  ^r  the  ooaiBaa 
la^ ,  for  which  an  indictment  or  InformathNi  wfll  liew  (•)  Aai 

\*  131]  *the  making,  keeping,  or  carrying,  of  too  laiige  a  i|ouli^  of 
gnnpoivder  at  one  time,  or  in  one  place  or  Tekiele»  fa  inhibit- 
ed by  the  statute  12  Geo.  IIL  c,  61, under  heavy  pwalthn ani 
IbrTciture.  And  it  appears,  that  persona  patting  on  honrd  a 
ship  an  article  of  a  combustible  and  dangerono  natere^  wllh- 
out  giving  due  notice  of  its  contents,  ao  as  fa  omUd  Iho  nna- 
ter  to  use  profier  precautions  in  the  slowing  of  tt^  wiB  hegnil- 
ty  of  a  misdemeanor.  The  case  did  not  conw  befara  te  oonrt 
of  King^s  Bench  directly  upon  its  criminal  natnra;  bat  that 
court,  in  adverting  to  the  conduct  imputed  to  tiw  iefcnlantli^ 
declared  it  to  be  criminal,  and  said, «« in  order  to  anka  tin 
putting  on  board  wrongful  the  defendants  nnat  be  eoHnantof 
the  dangerous  quality  of  the  article  pilt  on  board }  and  U^ 
ing  so,  they  yet  gave  no  notice,  considering  the  ywhahla 
ger  thereby  occasioned  to  tlie  lives  of  those  on  bonrdy  it  i 
to  a  species  of  delinquency  in  tlic  persons  concerned  in  aopnt- 
ing  such  dangerous  article  on  board,  for  wbldi  ttqr  Ore  cri- 
roinally  liable,  and  punishable  as  for  a  ndadonennor  at 
least/'  (p) 

All  disorderly  inus  or alr-housen.  haiedy-htmseif  jwnhwhon- 
ses.  plag-hausrs^  unlircnse<l  or  improperly  condncted,  ooottia 
and  stages  for  rope^dancrrs^  nimin/eftanA'f,  and  the  Hke»  are 
public  nuisances,  and  may  tlierefore  be  indicted,  (f) 

oifoi  jf  .:>        It  seems  to  he  agreed,  that  the  keeper  of  an  tnn  n^y^bjihe 

unit.  common  law.  be  indicted  and  fined  as  being  guilty  of  a  pnhllc 

nuisance,  irhe  usually  harbour  thieves,  or  persona  of  acanda- 
lons  n*putation.  or  suffer  frequent  disonlers  in  his  Mnae,  or 
take  exorbitant  prices,  or  set  up  a  new  inn  in  a  place  when 

[*  ].'^2]  tliciY  is  no  manner  of  need  of  one,  to  the  hindrance  *0f  other 
an(  lent  and  well  p;ovorneil  inns,  or  keep  it  in  a  place  in  re- 
s|)ect  of  its  situation  wholly  unfit  for  such  a  purpose,  (r)  And 
it  seems  also  to  bo  cicsu*  that  if  one  who  keeps  a  common  inn 


m  Rex  r.  Snmtirl  NeTilIe,  Pcnke  93. 

n  Weld  r.  Hornby,  7  Ea»t.  199.  Rex  r. 
Cross,  3  Campb.  227.  and  Me  mm/,  445. 

o  Rex  r.  Williams,  E.  12.  W.  an  iwlirt- 
ment  against  Roger  Williamt  for  keeping  400 
barrels  of  i^unpowder  near  the  town  of  Brad- 
ford, and  he  W8»  convicted.  And  in  Rex  r. 
Taylor,  15  Geo.  II.  the  court  granted  an  in- 
formation ai^ainst  the  defendant  as  for  a  nui- 
sance, nn  affidavits  of  his  keeping  f^reat  quan- 
liticB  of  gunpowder  near  Maldon  in  Siirry^  to 
the  endangoriD((  of  the  church  and  bousei 
uh-rf  be  live.?.     2  Str.  1167.    2  Burn.   Ju-i. 


Gvnpotriler :  where  it  is  nid,  **iir  ntbcr  it 
yhoultl  have  lieen  expressed  to  the  endangcr- 
ing  of  the  lives  of  his  majesty's  tubjectt.*^ 

p  Williams  r.  The  Ea»t  India  Conipany,  3 
Last.  192.  201. 

q  4  Blac.  Com.  167. 

r  1  Hawk.  P.  €.  c.  7B.  t.  1.  And  se«  in  3 
Bar.  Abr.  /mil,  ier,  (A)  that  as  inns  from 
their  number  and  situation  may  becoma  nui- 
sances, they  may  be  suppressed,  and  the  par* 
ties  kecpinii  ibetn  may  at  corosrioD  law  he  in* 
dirtrd  and  fined.  And  see  also  at  to  ezoiN* 
taut  |.i;ii>|  M,  (C)  2.    21  Jac.  f.  c«SI. 


ctup.  XXXI.  ^  1.]    CoDtiriOR  Gamin;  Souses. 

rerusc  titlier  to  receive  a  ti'avellcr  as  a  guest  into  his  house,  or 
to  fiiitl  liini  victuaiti  or  lodging,  upon  liisU'inlcritig  him  a.  rra- 
8onalile  price  fur  the  ManiCf  in:  lit  nut  util;  liable,  to  render  da- 
mages to  Uk  party  in  an  action,  but  may  alM>  be  indicted  and 
lined  at  the  suit  of  the  king ;  and  it  is  also  said,  that  he  may 
be  rompelled  by  the  coustoule  uf  tlic  town  to  receive  and  en- 
tertain such  a  penton  as  hin  guest;  and  that  it  in  in  no  way 
material  whether  he  have  any  sign  before  his  dour  or  not,  if 
he  make  it  his  loniiiion  busiDeas  tu  entertain  passengers,  (s) 

The  keeping  or  nn  inn  is  110  franchise,  hut  u  lawful  trade 
when  nut  eM'.rciaed  to  the  prejudice  uf  the  public,  and  tliere- 
fore  there  is  no  nc«d  of  any  license  or  allowanre  for  such  erec- 
tion, (t)  But  if  an  inn  nine  the  trade  of  un  alehouse,  as  almost 
all  iiinkeci>er9  do,  it  will  be  within  the  statutes  made  concern- 
ing alehouses,  (u) 

It  is  clearly  agreed  that  keeping  a  baicdy-liouse  is  a  com-  Ba» 
mon  nuisance,  as  it  endangers  the  public  peace  by  drawing  *"■"' 
together  dissolute  and  debauched  persons ;  and  also  has  an 
apparent  tendency  to  corrupt  the  manners  of  both  sexes,  by 
such  an  open  profession  of  lewdness.  (7u)     And   it  iiaa  been 
'adjudged  tlint  this  is  an  offence  of  which  a  feme  covei't  may  [*  4331  J 
he  guilty  as  well  as  irshe  wei-e  sole,  and  tliat  she,  togetlier  * 

witii  her  husband,  may  be  convicted  of  it;  for  llie  keeping  the 
house  does  not  neccssai'ily  import  [tropcrty,  but  may  signify 
that  share  of  government  which  tlie  wife  has  in  a  family  as 
well  as  the  husband;  and  in  this  she  is  presumed  to  have  a 
I'onsiderahle  part,  as  those  matters  ai-c  uNually  managed  by 
llie  intrigues  of  her  sex.  {x)  If  a  person  be  only  a  lodger,  and 
have  but  a  single  room,  yet  if  she  make  use  of  it  to  acconinio- 
date  people  in  the  way  of  a  bnwdy-huusei  it  will  be  a  keeping 
of  a  bawdy-houHe  as  much  as  if  she  had  a  whole  house,  (y) 
But  an  indictment  cannot  be  maintained  against  a  person  for 
Iteing  a  common  bawd,  and  procuring  men  and  unmcn  to  meet 
logelher  tu  commit  fornication:  the  indictment  should  he  for 
keeping  a  bawdy-house.  {-)  For  the  bare  solicitation  of  clius- 
tity  is  not  indictable,  but  cognizable  only  in  the  ecclesiastical 
lourts.  (o) 

It  is  clearly  agreed,  that  nil  common  guming-hoiisrs  are  Cnm 
,  A>U!*anccs  in  the  eye  of  tlic  law,  being  detrimental  tu  the  pub-  f"" 

J  as  they  promote  cheating  and  other  corrupt  practices ;  and 

cite  to  idleness,  and  avaricious  ways  of  gaining  property. 


■  '  m  1  Haws.  r.  (;.  c.  tu.  i.  z. 

It  (  D«lt.  t.   M.     Blackttby    ITO.     I    B.iiD. 

bam.  4:>.     1   iikwk.  e.  i.-.  c.   TB.  <.  SZ.  in 

«■  3  Inn.  e.  88.  p.  «04.    I  H«wk.  P.  C.  e. 

^ 

?4.  and  c.  T3.  f.  H.    5  Bac.  Abi.  Kuiwiua 

«■  1  Burn,  last,  Jllehotutt,  when  U.  w  >la- 

tautUBCollicKd.     Uerurathn   itaLiaiiUfi 

X  Rcf.  r.  Wllliuu,  1  Sttlk.  3B3.  an/e.  SS. 

Kdw.Vt.  c.  25.  iiwMlnwfulfa/.ny  one  lo 

J,  B«  ».  PiBnoo,  S  LoM   B.ym.   IIHT.    & 

Snl*.  3SJ. 

>  14.  Hid. 

to  falkm.    Bio  11  >i  »■•  to  Upi  as  lo  be  Ait- 

a  1   Hawk,  P.  C.  c.   M.    3  6uni.  l<in. 

orderly,  il  wb<  iiiaiclable  ai   a  ntiiiaiirc.     1 

Lwainet. 

TOI-  I.                                SO 

433  OJ  MuMMcn-r—WafhaiMiM  aaii 

jpvat  iiutubcn  Mhnnc  liint  mif;U(  oikrroisc  Im>  c>i»ploj;v4  kr 

thp  good  oflhr  ranimiiiirty.  ih)    Ami  it  ha»  aba  beva  adjM%- 

od,  that  it  is  an  oK-nrr  lor  <n  bicli  a  TeiiK  conTt  may  be  iwUct- 

«] ;  for,  iw  kIk  may  Iw  i.-nnrcmcd  in  orU  of  bawdry,  u  ha 

be*-n  (kbMTvM  ahuvc.  wi  Mlie  nui}'  be  actite  in  prouMtlag  p» 

ing,  aiid  fiiniiAhmg  the  guwlA  willi roimwmcoa  for  thal|«<- 

[*  434]  pow.  (r)     TbiMT  arv  aim  rnioin  pmaltiN  *fMp(Mal  hv  ite- 

tulnt  u|KH)  thf  ofTrnrr  nf  k(¥[Mtig  ii  coinuioii  gaminff-booM,  (/i 

All  inflirtmfril  agaiiiNt  a  (li-ft-nHant  for  that  he.  did  kfVf  • 

romiunn.  ill-govrmed.  ant)  iliMtnlcrl;  ttniisr.  sod  io  ttw  ««H 

housr  for  his  lucrv,  &c.  (t-rtaiii  pcnMiiN  of  111  naBie,  he  loln> 

ijwtil  anil  roint'  Ingi-tltfr.  titil  cauM  aiiil  urf)cun\  and  tkt  vM 

pcriMHiH  ill  thf  said  tmHAp  to  rpmaJn_fi^UiH|r  of  eaekt,  ^OMMf, 

pUiifiHg  at  cttdgeia,  ami  misbthaviMg  lhcmsrlTM,t\'ui  pcmiLbn 

DM-ii  held  tu  III-  2iH)(l.  (r)     Anil  il  rnvms  tlinl  tbc  krvpin;;  of  > 

cockpit  if)  not  only  an  imiirtalile  offeurc  at  roiiiiti'm  law,  bat  thai 

arorkuKlsconsiilFrt^l  aaaf^aniiiifC-hoUHe  uitliin  ihr  Htalulril 

Ucn.  Vlll.  c.  9.  s.  II.  which  impo!H^  a  penalty  ot  tatty  >dul- 

lingB  [icr  day  upon  kiicIi  houMi^M ;  and  tlit-ivruiT.  or  a  conric- 

tion  on  an  inrficttitenl  at  roiiunon  taw,  the  fouK  will  wman 

the  fine  by  inflicting  hrty  nhillingf)  for  each  day,  uxaiHafto 

the  number  of  days  such  cockpit  was  kepi  open.  {/) 

Plijbou*-        It  KC4-IIIN  tri  be  llie  lictt'-r  opinion  Ilia  I  plMyhoujini,  hatlag 

"'  he^n  originally  iii.iiituled  with  a  laudable  d^-Miji^  of  rmm- 

mending  virtue  to  tlic  imitation  uf  the  people.  ujhI  r:<paiiiag 

vire  and  folly,  aru  mtt  nniNanem  is  their  own  Babirr.  bM 

may  only  bcromo  surh  hy  arcident)  A*,  whifv  tbry   draw 

together  such  numbers  of  coacheti  «r  people,  fu;  as  |N<oTr 

genrrally    inronvcnient  to   the   places  adjamit  j   qr*  whea 

they  pervert  tiieir  original  institution  by  rrcoouamiAag  li- 

einiiH  and  loose   eharartera,  nnder  heauliful  rolouni,  to  tk 

imitation  of  the  {wople.  and  make  a  jest  of  thiitga  conmwiid- 

able,  xeriuus,  and   usrfut.  (jf)     I'laycni  and   piayhooacs  are 

now  put  under  Kalutu-y  regulations   hy    tlw    prtmnmis   nf 

[     4i.>J  *aevcral  HtatuteH.  (A)     And  plares  of  public  entertaitunrut  la 

uub"c  BQ-    ^'^  noighbourliowl  of  l^ndon,  if  not  piniperly  lietwtnt,  are  la 

iinain-        he  devniud  iHaorderly  Iwuses  by  the  Ktatulv  'iS  Ui-o.  El.  r.  S^(i) 

tn«nt  uDii-    which,  reciting  the  tnulUtiidu  of  places  of  entrrtainuMit  for 

t  5  Bac,  ^br,  yvutmta  (A).    1  lUnk,  P.  r<iliie*anilTa(BbDit>t>,,ftiuUUIjlitlBlS>pciiaI- 

C.  c.  Tj.  *.  6.  lira  of  13  Anp.  lUui.  c.  13.  faa  act  i*pe^, 

e  Rei  r.  Dixon,  Tiin.  9  {IcD.   I.     A   Rar.  Iiul  ra-fnacMil  hj  IT  R«ii.  U.  c.  S.)  vi  aba 

Abr.  AUiKincM  (A).    IOMorl.33.>.     1  il«wk.  (»  a  ixdbIij  oCM/.   5t«  iiltn  tHetS  Um.UI. 

r.  C.  c.  K.  ■-  3(k  aiii]  (re  anlt,  IS.  c.  30.  b;  «hlch  junlcn  at  ih*  pran  ai  ihriT 

d  1  Hawk.  P.  C.  c  n.  >.  U.  rl  requ.  quaiiBi  HHloti*  ni*^  Kkdm  Ihcatikal  i>(n- 

t  RcK  T.  HiKlniou,  S  Burt.  1133.  avnUlloH  uccaikinallri  undat  ««rta>n  ntuic- 

/  Rn  r.  HowiU,  3  K*b.  iK.     I  Haak.  P.  liont.      Tbo   wotH*   ■■  ciiiortatDincni  nf  I)i> 

C.  c.  93.  a.  t».  »•«'."  in  10  0*".  II.  (.  M.  bar*  bwa  bald 

g  a  Bac.    Abt.  .yuiMliM«(A).     I    Hawk,  not  lo  riltnd  la  «ti  cthlbition  of  (mAmv- 

P.  C.  c.  IS.  r.  T.    And  ai  lo  ihc  pairuiniaDce  Rfi  r.  Hawly,  6  T.  R.  186.    By  tptcial  Mt> 

uf  an  obKeoc  pl*Ti  >«  •<>''>  317.  of  iiaillatMat  pliTbouMi  art  pctmliiMl  lo  bi 

A  The  10  Geo.  It.  r.  3S.  eaactt  that  patrana  emled  In  paiilcular  places. 
ptrfi.nning  any  tniedainmcrl  of  Uie   tmo  t  Madt  pefpotual  brilio  3S  (!»o.  Il.i;.l9 
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the  lower  tot-t  nf  iic<i]>le  as  n  great  caime  ol'  thefts  ntitl  rnb-  renwii  lo 
bei-iiiH.  cnai-tH,  "  tliat  any  liouw,  vnam,  gardtiii.  or  other  placet  Iii'^Jni™*/ 
kept  fur  iiublic  tlanciiif;;.  music,  ut-  other  public  enterlainnient  iiou*ct.  ' 
of  the  like  kioil  in  the  eilie.s  of  Lamion  ami  fVrttminiter,  op  * 

wiLhin  twenty  miles  tltci-eof,"  without  a  license  from  the  last,  | 

prcicediiig  Mirhaeltnaa  quarter  sesHioiiti,  under  the  hands  and 
Heals  of  four  of  the  jiititiceK.  "  nlmll  be  dwmcd  u  disorrierly 
hoiiHe  nr  place."  Tlie  net  then  particularizes  the  mode  nf 
granting  the  license,  makes  it  lawful  for  a  constable  or  otlicr  I 

pei-Hon.  autliorizeil  by  w  arrant  of  a  justice,  to  enter  sucli  house 
or  pliKe*  and  to  seize  etcry  prrsoii  found  tliemn ;  and  makes 
<;very  jterson  keeping  such  house,  Ace  without  a  license  liable 
U>  B  penalty  of  10o7.  and  otherwise  punishable  as  the  law 
dinxts  in  easrH  of  disorderly  lioustfi.  C^J 

It  seems  also  to  be  the  beHer  opinion,  that  all  comvum  stages  ^"E"  >»' 
for  rope-dancers,  ^c,  «i-e  iiuisonceH,  not  only  becaosA  they  are  J°^  ^^ 
great  ti-mptatinns  to  idleness,  hut  Hl^^«  licrausc  tliey  arc  *apt  ,»  A-tLi 
to  draw  together  numbers  of  disorderly  nersons,  which  cnu-  L  '*•'**] 
uot  but  be  very  inconvenient  to  the  neiglibourliood.  (1)  u 

The  pi-oiTedings  in  respect  of  prosecutions  against  persons  Pioi'mJ-    I 
keeping  bawdy-bouses  gaming-houses,  or  other  disorderly  ["^ttoi'i'""*' 
liunses,  are  facilitated  by  S5  (ieo.  II.  c.  36.  by  which  it  is  aiainit 
enacted,  that  if  two  inhabitants  of  any  parish  or  place,  paying  P"'^"* 
■'•ol  nml  lot.  give  notice  in  writing,  to  the  constable,  of  any  t,»X*- 
Ijcj-son  keeping  a  bawdy-house,  gaining- house,  or  uuy  other  faouw*, 
disonlcrly  house,  in  such  parish  or  plate,  the  constahle  flhnll  |^'"""*' 
go  witli  such  I nhabitanti^  to  a  Jiisttc-e;  and  shall,  u|>on  such  nthndiw 
inhabitants  making  oath  before  the  justice  tJiat  they  believe  ''"'r 
th<'  contents  of  the  notice  to  be  true,  and  entering  into  a  recog-  i^^^'ii  ^ 
iiizanre  in  twenty  pounds  each   to  give  material  evidence  as.  ' 
against  the  pei-son  for  swell  olTencc,  eritei'  into  a  recoguiKnncc 
in  the  sum  of  tliirty  ])ounds  to  prose(-ute  with  effect  at  the 
next  sessions  or  ossixes  as  to  the  Justice  ahull  seem  meet. 
And  provision  is  also  made  for  the  payment  by  the  overseers 
of  the  charges  of  prosecution  to  the  constable,  and  Ix^'n  pounds 
on  conviction  to  each  of  the  two  inhabitants,  (m)     The  person 
keeping  such  bawdy-houae,  &c-  is  also  to  be  bound  over  to 
appear  at  the  sessions  or  assizes. 

The  eighth  section  of  this  statute,  reciting  that  by  reason  ?='»"« 
•if  (he  nmny  subtle  and  crafty  contrivances  of  persons  keep-  "^,'^^f 
ing  bawdy-houses,  *ic.  it  is  diOicnlt  lit  prove  who  is  the  real  diMrddiy 
owner  or  keeiier,  enacts,  that  any  jM-i-son  "  who  shall  appear,  boi»«"'i"' 
•ft  or  behave  as  master  or  mistress,  or  as  the  jierson  having  [,"t"Z',_ 
■ne  care,  government,  or  management,  of  any  hawdy-house, 

t  By  >.  3.  thU  Icl  U  not  (n  cxlend  la  lh<i  I  C  Bic.  Abi.  Auiionrct  (A).     I  ll»wk.  P. 

ilwiilrae  in  Arurv  ioM  mil  CovtrtI  Garden,  C.c.  76,  ■,  0,    And  w«  anh  '   " 

uf  the  KingV  Tiuatrt  In  the  Hagmutrktl,  noi  a  to  ttip-p1>jr«n  twins  '' 

lo   )MtrofiuBiieei  and  pxhlid  rnlerlBtnmcnli  ami  unUwful  ii 
cuiicd  on  under  leluii  patent,  of  litroce  el  n  3  4. 

n,  01  J)CCDc<  (if  lilt  Iniii  cbiiiib(ils!i! 
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gmilg-hfttinf.  or  other  illmrderlr  hnnsv,  Bhall  bf  dmned  aid 
takta  ti)  br  the  kcpprr  thrm>f.  nml  thvll  Ik-  linhlr  to  br  pruar- 
cated  ftiid  piininhi-fl  aa  Hiicit,  notwith«tiui<liiig  hn  or  itliv  shill 
"^'••^      not  in  ffitt  lie  tlic  rrnl  <i»n<T  or  kwpfr  tlwreof."     By  tfe 
[•  437]  ninth  wrtion  any  pprson  mnj  •Kivf  rriilrnrr  upon  sacli  prme- 
cation,  (hough  an  inhabitntit  of  tlir  parish  or  iilwe,  and  tfaon^ 
be  m»y  ha\r  mlrrtil  into  Ihr  brfnrc  nirntjonrti  romgnisuicr. 
Cirtiiitari.   The  tetitli  srction  eriiwt*.  Ui»t  no  indirtment  dhall  be  remnreil 
hj  eertiorart,  but  §hflU  bctrird  at  the  Kamc  sessions  nr  awiun 
where  it  xhall  have  bcrn  prrrrrmt  (unlMt  the  court  shall 
think  pmpi-r,  upon  riuDu-  shewn,  to  udjoum  (he  Mamc.)  not^illi- 
staadui);  an}  mtrh  writ  or  allowanre.     Upon  Diit  laxt  clause 
it  has  Vrn  itrridtil,  lh:it  the  i^ncral  words  do  not  rfstrain 
the  cro\»'n  fn)m  rt-nuiviiiK  tlic     litctmiMit  br  certiorari ;  there 
being  nolhin);  in  the  act  tn  shew  tliat  ttte  le^itlatare  iBtrudH 
Uat  the  (Ton  ri  .dtiMild  br  bonnd  by  it  (n) 
iBdKUMM       j^y  iiiinibrr  of  nenwns  may  be  inchdcd  in  the  same  indirt- 
diDca  ai  (o  '■••"t  for  keepinf;  oilTeivnt  ili«oidrr1y  houses,  stating  that  they 
<tiwrd*ri)>    "seTtrrtlly"  kept.  tic.  siirh  houses.  (*)     It  seems  that  it  it 
'""™*-         aeceasary  ti)  state  whei-e  t!ie  house  is  Hiluate.  and  the  time,  w 
as  to  nuke  n  particular  Hlatcment  of  the  oflrni-c,  which  Ifi  tiK 
kteping  or  the  house,  (p)     But  particular  farts  need  not  be 
stiUed ;  and  tlioiigh  t)ie  rliarge  i*  thua  geiieral,  ret  at  the  trial 
eridence  may  he  f^iven  of  iiarticniar  farts,  and  o?  (he  particular 
time  of  doing  them,  (f )     It  i%  nut  necentary  to  prave  who  tr*- 
qnents  the  liouHe,  foe  that  may  b«  impossihh; ;  but  if  any  an- 
known  ]HTHi>ns  ai-e  proied  to  be  there,  Itehaving  disarderiy,  it 
is  miBtrieiit  to  supjiort  tlie  indictment,  (r) 
[•  438]      *In  genera]  all  open  lewdnesi  grutuity  acandalous  is  punish- 
OpcD  i«wri-  able  by  indictment  at  tlie  eominnn  law :  and  it  appear*  ta  be 
ucuandin-  ,^q  eatnbli^lied  principle  Uiat  whatever  openly  outragm  de- 
P«tui«,        cency,  anil  \s  injiirioun  to  public  moraia,  is  a  misdemeanor.  {») 
In  a  lati'  •ii'T^e  it  wiw  held  to  be  un  imlietahle  oStnce  for  a  man 
to  und]-.'SH  himst.-ir  on  the  liearh  and  tn  bathe  in  the  aca  near 
inhabited  honsen,  from  wliirh  he  might  he  distinctly  seen; 
although  Die  honxcs  had  been  recently  erected,  and,  itn'til  their 
erection,  it  bad  been  usual  for  men  to  bathe  in  grrat  nanbcn 
at  the  platre  in  <iuestion.     M'Donald,  C.  B.  ruled,  that  what- 
ever place  becomes  the  habitation  of  rivillxetl  men,  there  the 
laws  of  decency  mu>t  bi-  <-nforceil.  (f)     And  to  shew  a  being 

n  Rei  r.  Dailet  and  othcn,  £  T.  R.  616.        mk^bei  tround  fat  ■pfdlciiUoa  At  dboMiia 
0  SHsle  114.  w-- —  ■■--•-^    ■■■■  ■■ -'-■- >■  --'-.■- 


lo  quaab  Ibt 

i>  A*j  ihfti  ivtmj  jut-  p  Ry  Duller,  J.  Id  J'Aiuob  •.  Stuut,  I  T. 

■ont  maj  b«  Indicled  Tdi  kcsping  ditoiderl)'  B.  154. 
houHi  or  bindy-hauKg ;  mnd  ihej  ar*  dyly 

conTicted  upon  luch  indictnHnli,  Tor  1^  *rard      

iqxira/itfr  tnakai  Ihem  MTiial  Indict  menu."  r  J'AnHDt.Stuut,!  T.R.7S4.  bjB*D*r,J. 

^nd  in  Rex  v,  KiDgiion  and  olhen,  S  EaiL  (  1  Hawk.  F.  C.  c.  E.  *,  4.    3  Burs.  Im. 

I,  il  wai  held,  thai   it  ii  no  objection  on  Liuinai,    4  Blac.  Caoh  6&,  (n)     I  EMU 

dcniirrer  ihal  Krerat  diSeieni  drfeodanii  ara  P.  C.  c.  ].  i.  I. 

eharged  in  dlfleieal  counu  of  an  iodiclment  f   Rii  i,  Cniadra,  S  Cd^b.  B9.     And  Ik* 

for  afTcnce*  of  ibt  tame  natural  tbough  i[  couri  of  Ktof'a  Bcndi,'  irAea  tba  dtlmda^ 
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of  unnatural  and  monstrous  shape  for  money  is  a  misde- 
meanor, (tf ) 

JSaves  dropperMfOt  such  as  lisfen  under  walls  or  windows,  £«▼«■ 
or  the  eaves  of  a  house,  to  hearken  after  discourse,  and  there-  ^'^'PP*''* 
upon  to  frame  slanderous  and  mischieyous  tales,  are  a  common 
nuisance,  and  presentable  at  the  court  leet :  or  are  indictable 
at  the  sessions,  and  punishable  by  fine  and  finding  sureties  for 
their  good  behayiour.  (w) 

A  common  scoldt  communis  rixairiXf  (for  our  law  confines  Common 
it  to  the  finninine  gender)  is  a  public  nuisance  to  her  neigh-  *^^^' 
bourhood,  *and  may  be  indicted  for  the  ofience ;  and,  upon  [    43^] 
conviction,  punished  by  being  placed  in  a  certain  engine  of 
correction  called  the  trebucket  or  cucking  stool,  (x)    And  she 
may  be  convicted  without  setting  forth  the  particulars  in  the 
indictment :  (y)  though  the  ofience  must  be  set  forth  in  tech- 
nical words,  and  wi^  convenient  certainty ;  and  the  indict- 
ment must  conclude  not  only  against  the  peace,  but  to  the  com- 
mon nuisance  of  divers  of  Us  majesty's  liege  subjects.  {%)    It 
is  not  necessary  to  give  in  evidence  the  particular  expressions 
used ;  it  is  sufficitat  to  prove  generally  that  the  defendant  is 
always  scolding,  (a) 

A  defendant  was  convicted  on  an  indictment  for  making  Noises  in 
great  noises  in  the  night  with  a  speaking  trumpet,  to  the  dis-  ^^^  "^^^^' 
turbance  of  the  neighbourhood :  which  tiie  court  held  to  be  a 
nuisance,  (b) 

The  exposing  in  public  places  persons  infected  with  conta-  Spreading 
gious  disorders,  so  that  the  infection  may  be  communicated,  is  infection. 
a  nuisance,  and  has  been  already  treated  of  in  a  preceding 
chapter,  (c) 

It  is  said  that  a  mastiff,  going  in  the  street  unmuzzled,  from  Mastiff  uu- 
the  ferocity  of  his  nature  being  dangerous  and  cause  of  terror  »""Mied. 
to  his  majety's  subjects,  seems  to  be  a  common  nuisance;  and 
that,  consequently,  the  owner  may  be  indicted  for  suffering  him 
to  go  at  large,  (d) 


was  brought  up  for  judgment,  expressed  a  clear 
opinion  that  the  offence  imputed  to  him  was  a 
misdemeanor',  and  that  he  had  been  properly 
convicted.  In  Rez  v.  Sir  Charles  Sedley,  Sid. 
168.  1  Keb.  620.  S.  C.  the  defendant  being 
indicted  for  shewing  himself  naked  from  a 
balcony  in  Corent  Garden  to  a  great  multi- 
tude  of  people,  confessed  the  indictment,  and 
was  sentenced  to  pay  a  fine  of  2000  marks,  to 
be  imprisoned  a  week,  and  to  give  security 
for  bit  good  behaviour  for  three  years. 

«  Harriflg  v.  Walrond,  2  Chai  Cas.  110. 
the  case  of  a  monstrous  child  that  died,  and 
was  embidmed  to  be  kept  for  shew,  but  was 
ordered  by  the  lord  chancellor  to  be  buried — 
(cited  in  Burn.  Just,  ^visanee,) 

w  4  Blac.  Com.  167,  16S.  1  Burn.  Just. 
Etnes  Dropp^s, 

X  1  Hawk.  P.  C.c.  75.  s.  14.  4  Blac.  Com. 
166«  Bum.  Ju8|.  J^aanet^lW.  Cueky  or 
guckj  in  the  Saxon  language,  (according  to 


Lord  Coke)  signifies  to  scold  or  brawl ;  taken 
from  the  bird  mcibotr,  or  guckhaw :  and  ing 
in  that  language  signifies  water,  because  a 
scolding  woman,  when  placed  in  this  stool, 
was  for  her  punishment  soused  in  the  water. 
3  Inst.  319. 
'    y  2  Hawk.  P.  C.  c.  25.  s.  59. 

z  Rex  p.  Cooper,  2  Str.  1246. 

a  By  BuUer,  J.  in  J^Anson  r.  Stuart,  1  T. 
R.  754. 

b  Rex  r.  Smith,  1  Str.  704.  And  see  a 
precedent  of  an  indictment  fur  keeping  clogs 
which  made  noises  in  the  night,  2  Chii.  Ciim. 
L.  647. 

e  .^niej  Chap.  IX.  p.  157.  et  seqit. 

d  3  Burn.  Just.  Abuanee,  I.  And  see  a 
precedent  of  an  indictment  for  this  ofience,  3 
Chit,  Crim.  L.  643.  It  should  be  obfcrved, 
however,  that  the  ofience  seems  to  be  stated 
too  generally  in  the  authority  from  which  the 
text  is  taken.    To  permit  k  furious  mastiff  or 
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MskaiiMi  'Therr  uy  nlm  mtiiiMillcnrra  which  are  dn-larcd  to  lirMai> 
bjMataiM,  niKpfl  \,y  iIh-  fitartin^nlt  of  purtinilu-  -tjitutf^, 
VinwMiu.  By  t)i«  ;i  uid  10  W.  III.  r.  :.  it  ifl  (rnartMl.  that  it  hImII  not 
?ILi!'t*'  ^  •»wf>il  for  anjpciNwn  to  makr,  or  cau«;  tu  be  nudp.  or  to 
nil  nr  utlrr.  or  omr  or  expnw  to  nie.  may  «quibm  rotrkvta. 
H*7N^l)t.  ur  othn-/mriM-A:(.  or  an;  caam,  nimild*,  or  ntfecr 
iKplrinrnM  for  th«  makiitf;  an;  nicli  sqnibs,  ice  or  for  any 
pei-^ii  tu  pcrinil  nr  ■^nffrr  any  iquibs,  kc.  to  be  cast.  thro«-n, 
or  lirrd  (rttm  nul  <ir  »t-  in  hin  liouxr.  lod^jiig,  or  lialHtatran^  nr 
Uy  [tlatrUii'rfliibelnuginj;  or iidj;0ining,  intnany  public »trcrt. 
U|;hw&y,  road,  or  iNUMagc.  or  for  any  pcrsnn  to  throv.  ra«t 
oflr,  or  lir^,  or  bo  aiding  nr  asHiAting  in  tlir  throwing,  casting. 
or  tiriiis  uf  aity  Hquiba,  he.  in  or  into  any  public.-  trtrert,  bousr, 
ahop.  river,  highway,  road,  or  panagf,  >*  and  that  every  xwh 
offfncr:  shall  b»  a  roniinon  nuiunrc."  The  Htatute  aim  Jn- 
pOHi's  pf^uniary  jirnnltirs  for  tlu-vr  oflvnrpH,  to  br  inflktrd  up- 
on convii-tioii  hfforr.  a  niagiHtnite ;  hut  an  it  drrlnrrft  the  of- 
fcliri'8  to  be  omtnoii  tiuiMurcH,  they  may  rlrarly  be  alto  pro- 
Mciited  by  indirtnii-iit.  (e) 

Y*it'uvf       ^^  '^^'^  '**  ""*  "  ^^'  '"■  ■"'  ''■  *"  '«"'"'*  ""^  declared  to 
in.  t.  IT.    ^  public  nuisances ;  and  ull  grant:*,  ]iateiitH,  and  licences,  for 
Mill  lotleriea  lu  be  agaiiiKt  law.     But  for  many  yeara  paxt  it 
ban  been  found  convenient  to  the  rovcrntncnt  to   raiiic  money 
by  thi-  iiifiuit  of  tliein ;  and  acroraingly  diffrrt-iit  state  lottery 
act-i  have  been  pasHcd  lo  lireiDte  and  regiiUte  ulliccs  for  loUt- 
riejt.  (/}     A  late  act,  howeTer,  Ai  (ieo.  111.  c.  119^  dodares 
a)]  gameji  or  lotteries  called  tittU  Gott,  to  be  public  wilaMi- 
ces,  ami   itrcivides  for  iheir  KUpprewtion ;  and  also  iaipaaM 
hemy  i>enidtir.4  upon  iwrHoni^  keeping  ofHcen,  &r.  for  lotleriea 
not  auUioritied  by  jutriiatnent 
[•  441]       'Hy  the  6  fic'o.  1.  c.  18.  H.  19.  it  is  enacted  that  all  mulcr- 
Bubbiing     takings,  atletupta,  and  pn>jects,  by  public  subscriptions  (as 
the  public     mentioned  in  section  18,  and  the  other  pnx'eding  i<»ection»  of 
•drcriiu'i'M,  ^'^  ^'^^)  '<*''  adventuring  in  certain  •w-hemes  of  commerce,  tnd- 
6  G.  I.  c.     ing  to  the  common  grievance  of  his  Majesty's  subjects,  or  a 
IS.  1. 19.     givnl  number  of  them,  and  the  receiving  and  paying  of  any 
money  u[>(m  such  Hiibscriptionn,  Sx:;  and  more  particularly 
tho  presuming  to  act  as  a  liody  corporate,  or  to  raise  Iranafer- 
able  funds,  or  pretending  to  act  under  any  charter  formerly 
granted  from  the  crown  for  any  parlictilai-  ur  special  purjioso 
therein  expressed,  bypcrsonsmakingorendcavouring  to  make 
use  of  audi  charter,  for  any  such  other  purpose  not  tberebj  in- 
tended, and  all  acting  or  pretending  to  act,  under  any  Mcli 
obsolete  charter,  &c.  &c.  shall  be  deemed  a  public  nuisance 
and  nuisances ;  and  the  oflfendcra  be  liable  to  aucb  fines,  p&- 
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BaltieH,  and  puiiishincnts.  as  arc  iiiBirtcd  on  a  cnnvirtion  fnc 
roiniRon  and  public  nuisancr^.  and  inwrcMvi-r  to  any  of  the 
jtalns  and  penalties  oi  prsmnnire. 

[t  has  been  detemiiiit^il  upon  tliis  statute,  that  tbu  court  has 
a  diacretionary  power  to  inflict  all.  or  only  somts  of  tlic  pr< 
naltics  of  a  prsmiytiirc,  upon  a  cottvictiuii  of  tlie  olTenct:  there- 
in mentioned,  (g) 

A  recent  cast-  has  heen  decided  upon  the  construction  of  tliia 
statute.  A  gi-eat  number  of  per<!onti  at  Birmingham,  namely, 
two  thounand  live  hundred,  admitting  of  an  cxtrnHiou  tiitwen- 
^  tliou«and,  covenanted  hy  a  deed  of  co-paitnci-ship  to  raise 
ft  large  cajtital  of  twenty  thousand  pnundu  by  small  subsrrip* 
tioRS  of  one  pound  for  each  ehare,  fur  the  puqmsi^  of  buying 
com,  grinding  it,  making  bread,  and  dealing  in,  and  distri- 
buting flour  and  bread  amoiigat  the  partners,  under  the  name 
and  firm  of  "  Thf  Binainghavi  Flour  B«d  Bread  Company^" 
and  under  the  management  of  a  committee:  and  ttiey  eo^e- 
nanted  also  that  no  ^^partner  Mhoutd  hold  mure  than'iOsliareN. 
unless  the  marne  should  come  to  bjm  by  marriage,  he.  or  act 
of  law ;  and  that  each  member  should  piirchaM?  of  the  co-part- 
nership wet'kly  a  certain  quantity  of  bread  or  flour,  not  ex- 
ceeding one  Bhilliug  in  value  for  each  share,  as  the  committee 
should  appoint ;  and  that  no  partner  should  assign  his  nhai-e. 
unless  the  assignee  should  enter  into  covenant  with  the  other 

Jiavtners,  for  tlie  jierformanre  of  all  covenants  in  the  original 
leed ;  and  that  the  majoi-ity  of  partners  at  a  public  meeting 
might  make  bye  laws  to  bind  tho  whole  An  indictment  was 
fi-amed  against  several  of  the  partners  upon  this  statute  of  e 
Geo.  I.  c.  18.  s.  18.  19.  as  fur  a  public  nuisance,  upon  which 
the  jury  found  specially  that  tlif  eomjiatiy  was  originally, 
(during  the,  high  price  of  provisions,)  inritituted /nwt  laudable 
inolives,  and  for  (W  purpose  of  more  rrguUirly  mpplying  the  tmcn 
if  Birmingham  and  its  nrigkbourhood  uilh  Jlmtr  and  bread; 
intd  that  Ike  same  v-'os  originallil,  and  tlUl  tvam,  benefiaal  t» 
lite  inhabitants  at  large;  but  was  (t.  e.  at  the  time  of  finding 
tlie  KiKvial  verdict,  which  did  not  include  the  time  of  the  of- 
fence charged  in  tlie  itidictnienl.)  prejudicial  to  the  bakers  and 
millers  of  the  town  and  neighbourhood  in  their  trades.  After 
argument,  and  time  taken  by  the  court  for  constderatioit  of 
the  ca^ie, Judgment  was  given  for  the  defendants  on  the  grounds, 
1.  That  the  fact  of  any  nuisance  was  negatived  by  the  special 
verdict  during  tlie  time  to  vhicJi  the  offences  ehargrd  related: 
and,  2.  That  tliongli  the  defendants  were  found  to  have  raised 
u  large  capital  by  small  subscriptions,  which  was  one  ingi-e- 
dientufunubance  mentioned  in  the  act;  and  though  the  shareK 
were  made  transferable  lo  a  ceriain  extent,  (but  to  a  certaili 
extent  only  J  namely,  upon  the  \endec*H  entering  into  similar 
covenants  with  the  original  pai'tnei-s,  which  miglit  be  anothei- 

f  C»T*ogd's  (aw,  1  S(i.4r;.      1  Hack.  P.  C.-^.  M.S.  II. 
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iagndlMtafftOMiMiK-r  in  tlicwt;  ami  thoagli Uh;  drfwdanli 
hul  MWiliril  certain  M|uivnrul  indiria  of  a  inorpnration,  oaaie- 
ly.  tbfl  bUdli^  a  commoH  ntime.  hanngamanafpagoomnillM. 
nneral  nwntiitga.  and  li  powrr  u»  makr  byr-lawB;  ^  that  all 

L    *^''J  iMf  it  info /jwr  UHd  *lirfa4Jiyr  tk^tuppli/a/  Huparlnm,  wirkk 
di4  iiou  u)i>iM  Ihf  facr  of  it,  ajijicar  t»  be  a dungrrtius  and  lui*- 
cliicvouH  undrrtaking.  trndinj;  to  thr  nimmuii  f^irvancc.  hr„ 
nor  wan  found  in  fni'l  no  to  b«* ;  and  not  iK'iii);  otw  of  tlic  Mpr- 
cific  naiHaiircii  ppdiiliitcd  liy  IhrHtatute:  tW  ra.'M'  was  not 
witliin  tltc  trrms  and  intvnt  uf  ibc  nuisances  tlicrebj'  creat- 
ed. (A) 
Qu.  irtho        In  IhiH  cnw  tW  rouK  idito  naid,  that  itmtglitadnaitofdiMibt 
Bwi*  t»u-    wliethrr  the  nif re  raifrinK  tranaferablr  fitork  i»  in  anjr  caac, 
hiibls  pT  "*'•  B"  ofTcwc  Bf^inst  the  att.  uaJnts it han relatian Iokmiu) 

■lock  ii,  iindrrtakiiiK  ur  pniji-i't  which  haa  a  ti'mlcnrv  to  tlw  caannon 
J2^'"  Krif^ancPtpiTJiidiir.oriiicoiivenifnct-.orhwMujt-irtT'Bmbjrcta, 
nltkinihe  urof  ffD'Ht  itunit)(T!tortbe[n.(i)  DutwbereUMtrewaiiBwtimetbr 
"'^'-  raiding  by  suhscriptiotis  a  (treat  sum  for  u-ading  |MirpcM(n.  and 

mahing  thr  xharc!)  in  the  joint  stock  truiNlct-Hhlr,  it  apfa-an 
to  havr  brrn  roniiidcml  that  the  inviting  nf  nucb  wibitcriptioaa 
by  holding  out  fulsc  and  illegal  conditions,  surb  as  tbai  llw 
BHliAcrilt^r^  would  not  be  lialile  beyond  thramonut  of  thciriv- 
BlHH-tir<.'  Hhnrrn,  waH  an  olTeiiee  within  Ute  ad,  thmigh  tbc 
Hchrme  might  not  be  in  itself  unlawful  and  prohiliitrd.  witfaovt 
refoimre  to  the  fact  of  tta  tendency  in  the  particular  instance 
in  the  opinion  of  a  court  anil  jury,  [k) 
r*  444]  *It  i»  laid  down  in  the  bookn  Uiat  any  one  nmy  pull  down, 
Ofiix'  tr-  oi-  otlierwine.  destroy,  a  common  nuiwanre ;  and  it  in  sud  that 
tnomiuf  if  any  one,  whose  estate  isp-onnay  be,  prejudiced  l»y  a  priYate 
nuisance,  may  justify  the  entering  into  another'*  ground,  aad 
pulling  down  ajk!  drotroying  »tich  nui^aucta' surely  it  caanot 
out  follow  n  /ortiori  that  anyoneniuy  lawfully  destroy  acom* 
moil  nuisance.  (/)  And  it  ia  alwt  said  that  it  seems  that  il  a 
plea  jHxtifying  the  removal  of  a  uuiaanre,  tlie  party  need  not 
shew  tliat  he  did  im  little  damage  as  might  be  :  (m)  botlhii 
may  [K-rhapa  be  dutibtud,  at  t^veii  where  tJiere  is 


h  Rex  r.  WtUb  and  nlli«ti,  14  Eail.  4(IG.         IIMt,  4  Taitnl.  387.     D>il  where  D.  bai^am- 
t  UEa>l.  411,  ploj-A   bjr    A.   lo  pucchin    fnr   hlin  oTUIb 

k  Hair.  Dadil,  9  Can.  lie.     Bui   in   lli.i      lrai»6i*t' 


liKd  not  been  acud  upnii     cumpany,  charted  and  rordnil  fron  hia  VI. 
inr  a  (rcat  Uoilh  al  t\mt,  and  wu  lou^t  id      bryand  Ih*  maikrl  p'Ica  oftueh  ohun*  al   ' 

X  Biirntcid  by  n  pritaic  r«lalar,  who  nemcd      -' —  '■ ■  -■  --  •'>-   "j — ■■ 

1)01  to  birr  Oc«n  deluded  by  tba  prajtcl,  but 
l»  hBTB  iiibKribed  with  ■  >iew  la  Ibi  »p)dicn- 
lioii,  ihc  Court  rariMod  to  iotorlere  bjr  |iBni- 
ng  an  infoEmalion,  ihongh  the;  diichnrgiiit 
ilie  mle  iviihbul  coiti.  Andtha  rouit  of  Com- 
nou  l>leas  lefuied  (o  decido  the  queilion  whe- 
lliei  the  Golden-Lane  Brneery  were    a    nui- 

»tide  ii  lu.ljmert confesieri  to  ihetn,  Broun  r. 
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to  abate  a  nuisance,  it  is  only  to  abate  so  much  of  the  thing  as 
makes  it  a  nuisance,  (n) 

It  is  al^  stated  as  the  better  opinion,  that  the  court  of  King's  or  Uic  pro- 
Bench  may  by  a  mandatory  writ  prohibit  a  nuisance^  and  or-  ^^i^ition  of 
der  that  it  shall  be  abated ;  and  that  the  party  disobeying  such  wHUiom 
^Tit  will  be  subject  to  an  attachment  (0)     Such  \\Tits  appear  th«  King's 
to  have  been  granted  in  some  cases ;  and  the  proceeding  in  one  ^^^^^' 
case  was  that  the  judges,  upon  view,  ordered  a  record  to  be 
made  of  the  nuisance,  and  sending  for  the  offender  ordered  him 
to  enter  into  a  recognizance  not  to  proceed ;  but  he  refusing 
to  comply,  the  court  committed  him  for  the  contempt,  issued 
a  writ  to  the  sheriff,  on  the  record  made,  to  abate  the  building, 
and  ordered  tiie  offender  to  be  indicted  for  the  nuisance,  (p) 

But  the  more  usual  course  of  proceeding  in  cases  of  nui-  o^'ibe  iu- 
sance  is  by  indictmentf  in  which  the  nuisance  should  be  dc-  ci^Tof^ '" 
scribed    according  to  the  circumstances ;   and  it  should  be  nuisance. 
stated  to  be  continuing,  if  that  be  the  fact,  {q)    The  offence 
^should  be  cliarged  to  be  done  ad  commune  nocumerUum,  [^  445] 
/^to  the  common  nuisance  of  all  tlie  liege  subjects,  &c."  (r) 
^But  an  indictment  against  a  common  scold,  using  the  woi-ds 
communis  rixatriXf  has  been  considered  to  be  good,  though  it 
concluded  ad  commune  nocumentum  diversorum^  instead  of 
omniumf  because  from  the  nature  of  tlic  thing  it  could  not  but 
be  a  common  nuisance.    And  Hawkins  says  that  for  the 
same  reason  it  may  be  argued  tliat  an  indictment,  with  such 
a  conclusion,  for  a  nuisance  to  a  river,  ]ilainly  appearing  to 
be  a  public  navigable  river,  or  to  a  way,  plainly  apfiearing  to 
be  a  highway,  is  sufficient:  and  he  says  that  perhaps  the 
authorities  which  seem  to  contradict  this  opinion  might  go 
njion  this  reason,  that  in  the  body  of  the  indictment  it  did  not 
appeal*,  with  sufficient  ceiiiainty,  whether  the  way  wherein 
the  nuisance  was  alleged  were  a  higliway,  or  only  a  private 
way;  and  that  therefore  it  should  lie  intended,  from  the  con- 
clusion* of  tlie  indictment,   tliat  the  way   was  private,  (s) 
The  safer  mode,  however,  will  be  to  lay  the  offence  to  have 
been  committed  ^'to  the  common  nuisance  of  all  the  liege 
subjects,  &c.*' 

It  will  be  no  excuse  for  the  defendant  that  the  nuisance,  for  J^'^  "''^en- 
which  he  is  indicted,  has  been  in  existence  for  a  great  length  „o!*  rxo"e 
of  time ;  as  however  twenty  years'  acquiescence  may  bind  himself  by 
parties  whoso  private  rights  only  are  affected,  yet  tlie  public  \^l^^"J^ 

n  Po</.  446.  Haywarfl's  rafc,  Cm.   Eliz.   148.     Anon.  I 

O  5  B?»c.  Abr.  Xuis,  (C).  Ventr.  J6.     2  Roll.  Abr.  83.     1  Hawk.  P.'C. 

p  Hull's  case,  1  Mod.  76.     1  Vent.  169.  S.  c.  75.  s.  3, 4, 5.  and  the  authorities  tiiere  cited  : 

C.  and  Hale,  C.  J.  mentioned  another  caso  in  and  sec  5  Bac.  Abr.  A'uis,  (B).     In  6  Eau, 

8  Car,  1.  of  a  writ  to  prohibit  a  bowling-alley  315.  Rex  r.  Reynell,  there  is  an  indictment  for 

erected  near  St.  Dunstan's  church.  not  repairing  the  fences  of  a  churchyard  **  to 

9  Rex  V.  Stead,   8   T.    R.   142.   otherwise  the  nuisance  of  the  t>i/ia6i7an/io///tc/)aii>A.'' 

there  will  not  be  judgment  to  abate  it.  But  qu. 

r  Vin.  Abr,  Indietment  (Q)  J^uisance^  13.         s  1  Hawk.  T.  C.  c.  75.  s.  5. 
Frat  r.  Steam,  Cro.  Jac.  382.    Sir  Rowland 
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nutoaiK* 
hat  eiiti«4 
for  a  long 


m 


No  longtb 
of  tiiM  will 
legal'iM  a 
paUic  Bul- 


hmye  «i  intemtin  the  giqi|iwMhwi  •€  Mllle 
of  longer  Ntanding.  (f )    It  lian  been  beld  theil  a  pvlgr 
defend  the  putting  his  woodstark  in  the 
hoQw,  on  the  ground  that  It  was  aocordfaig  to  the 
usage  in  the  town,  leaving  aufllGient  rooa 
r^  4461  for  it  is  against  law  to  prescribe  Ibr  a  nnisn»ee7  (•) 
^  Lord  Ellenborough,  C.  J.  said  in  a  late  CMe^  «lt  Is 

terial  how  long  the  practice  may  have  prerailedy  fsr  mi§kmglk 
tf  time  witl  legitiwiaie  a  muMawot.  The  stall  lalMy  acrosilhi 
river  at  Carli$lt  had  been  established  tir  a  Taat  aatobsr  d 
years ;  but  Mr.  Justice  Buller  held  that  It  CMtfaned  vriawH 
and  gave  judgment  that  it  should  be  abated.**  (w)  Bit  ii 
some  cases  length  of  time  may  concur  wMi  otter  chism 
stances  in  preventing  an  obstruction  flrom  haviag  tte  dlnrac- 
tor  of  a  nuisance :  as  where*  upon  an  indictment  ftroisferwet- 
ing  a  highway  by  depositing  bags  of  clothes  Oeiv^  it  anwinw>d 
that  the  place  had  been  used  for  a  market  for  lbs  sale  of 
clothes,  for  above  twenty  years,  and  that  the  defoaisHit  |«t 
the  bags  there  for  the.  purpose  of  sale.  Lord  KnenhnrNiglf 
C.  J.  said  that  after  twenty  ye-ars*  acquiescence,  ami  it  i^peaf 
ing  to  all  the  world  that  there  was  a  fair  or  marlmt  kiB|t  st 
the  place,  ho  could  not  hold  a  man  to  be  criminal  who  casM 
there  under  the  belief  that  it  was  such  fairy  or  marketf  fognllj 
instituted,  (x) 

All  common  nuisances  are  regulariy  punishable  by  fow  and 
imprisonment ;  but,  as  the  removal  of  the  nuisance  is  asaally 
tlie  chief  end  of  the  indictment,  the  court  will  adafit  the  judg- 
ment to  the  nature  of  tlie  case.  Where  the  nuisance  therefore 
is  stated  in  the  indictment  to  be  continuingf  and  does  in  fact 
exist  at  the  time  of  the  judgment,  the  defendant  may  be  com- 
manded by  tlie  judgment  to  remove  it  at  his  own  costs :  (f ) 
but  only  so  much  of  the  tiling  as  causes  the  nuisance  ought  to 
be  removed ;  as  if  a  house  be  built  too  high,  only  so  much  of 
it  as  is  too  high  should  be  pulled  dowTi ;  and  if  the  indktment 
were  for  keeping  a  dye-house,  or  carrying  on  any  other  stink- 
ing trade,  the  judgment  would  not  be  to  pull  down  Hkt  bnild- 
[*  447]  ing  where  the  *trade  was  carried  on.  (x)  So  in  the  case  of  a 
glass-house  the  judgment  was  to  abate  the  nuisance ;  not  by 
pulling  the  house  down,  but  only  by  preventing  the  defendant 
from  using  it  again  as  a  glass-house,  (a)  But  when  the 
4  indictment  does  not  state  the  nuisance  to  bo  continuing^  t 
judgment  to  abate  it  would  not  be  proper.  In  a  case  where 
this  point  arose,  Lord  Renyon,  C.  J.  said,  **  When  a  defen- 
dant is  indicted  for  an  existing  nuisance,  it  is  usual  to  stale 
the  nuisance  and  its  continuance  down  to  the  time  of  taking. 


Ofthejud( 
nient  In 
catet  nf 

iiuitancc. 


t  WelU  r.  Hornby,  7  East.  199. 

u  Fowler  r.  Sanders,  Cro.  Jac.  446. 

w  Rex  V,  Cross,  3  Campb.  227. 

T  Rox  r.  Smith  and  others,  4  Esp.  111. 


y  2  Roll.  Abr.  84.  1  Hawk.  P.  C.  c  75.  s. 
14.     Rex  r.  Pappineau,  1  Str.  686. 

s  Rex  r.  Pappineau,  uftu  nott  O)  9  Co. 
S3.     Godb.t21. 

a  Cti.  Ent.  92.  b. 
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the  inquisition;  it  was  so  stated  in  Rex  v*  Pappineauy  'et 
adhuc  existit;'  and  in  such  cases  the  jud^ent  should  be  that 
the  nuisance  be  abated.  But  in  this  case  it  does  not  appear  in 
the  indictment  that  the  nuisance  was  then  in  existence ;  and  it 
would  be  absurd  to  give  judgment  to  abate  a  sdpposed  nui- 
sance which  does  not  exist  If  however  the  nuisance  still  con- 
tinue,  the  defendant  may  be  again  indicted  for  continuing  if  (() 

The  statute  5  W.  &  M.  c.  1  !•  s.  3,  enacts  that  if  a  defendant  Cotu  upon 
prosecuting  a  writ  of  certiorari  (as  mentioned  in  the  act)  be  IJ^nt  fo?'a 
convicted  of  the  offence  fiy  which  he  is  indicted,  the  court  of  nuisance 
King's  Bench  shall  give  reasonable  costs  to  the  prosecutor  if  jJ^J'^J^f 
he  be  the  party  grieoedf  or  be  a  justice,  &C  or  other  civil  had  nmov- 
officer,  who  shall  prosecute  for  any  fact  that  concerned  them  •ditbycer- 
as  officers  to  prosecute  or  present.    Upon  this  clause  it  was  {^en"on!^ 
decided  in  a  recent  case,  that  persons  dwelling  near  to  a  steam  rictad. 
engine,  which  emitted  volumes  of  smoke  affecting  their  breath, 
eyes,  clothes,  furniture,  and  dwelling  houses,  and  prosecuting 
an  indictment  for  such  nuisance,  Bre  parties  grieved  entitled  to 
their  costs,  the  defendants  having  removed  the  indictment 
firom  the  sessions  by  certiorari,  and  been  afterwards  con- 
victed, (c) 


♦SECT.  II.  [*  448] 

OF  NUISANCES   TO  PUBLIC   HIGHWAYS.  (2) 

In  treating  of  nuisances  to  public  highways^  we  may  consi-  ^^  JJ*  pub- 
der  in  the  flrat  place  what  is  a  public  highway ;  secondly,  of  «""  high-  ' 

wayi, 

h  Rex  r.  Stead,  S  T.  R.  142.    A  strong      the  court  in  another  shape,  Rex  r.  the  Justice! 
opinion  was  intimated  upon  the  point  when      of  Yorkshire,  7  T.  R.  468. 
the  same  case  wai  previously  brought  before         c  Hex  r.  Dewsnap  and  another,  16  East. 

194. 


(2)  The  recent  statutes  of  Grea^  Britain  relative  to  nuisances  to  highways, 
are  omitted  on  account  of  their  local  nature  and  operation.  The  statutes  of  this 
country  in  the  different  United  States,  upon  the  same  subject  are  so  numerous 
and  the  provisions  of  them  so  various  and  particular,  that  they  cannot  be  in- 
serted in  these  notes.  The  reader  therefore  must  consult  them  4d  the 
Statute  books  whenever  in  the  course  of  his  practice,  it  may  become  neces- 
•anr. 

Massachusetts. — In  addition  to  the  cases  referred  to  in  the  preceding  note 
St  has  been  decided,  that  when  a  public  way  has  been  unlawfully  obsti|acted, 
any  individual  who  has  occasion  to  use  it  in  a  lawful  way,  may  rem'or^  the 
obstruction  ;  and  he  may  enter  upon  the  land  of  the  party  erecting  or  continu- 
ii^  the  obstruction,  for  the  purpose  of  removing  it,  doing  as  little  damage  as 
possible  to  the  soil  or  buildings.  Inhabitants  of  Arundel  v.  M^Colloch,  10 
Mass.  Rep.  70. 

If  the  proprietors  of  a  turnpike  road  obstruct  a  former  highway  by  erect- 
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nuisances  to  a  public  highway  by  obstruction ;  and,  thirdly, 
of  nuisances  to  a  public  highway  by  the  neglect,  on  the  part 
of  those  who  are  liable,  to  put  it  in  I'epair. 


ing  a  gate  thereon,  unless  they  be  specially  authorised  so  to  do  by  the  Legis- 
lature, such  gate  will  be  a  nuisance,  and  any  individual  will  have  a  right  to 
abate  it.    Wales  r.  Stetson,  2  Mass.  Rep.  143. 

An  indictment  lies  for  a  nuisance  erected  on  a  town  way.  CommDDwealth 
V.  Gowen,  7  Mass.  Rep.  378.  In  an  indictment  for  a  nuisance  on  a  public 
highway,  the  whole  of  the  way  need  not  be  described,  but  so  much  only  as 
will  include  the  nuisance.     Ibid. 

New  York. — A  copy  of  the  record  establishing  the  road  as  a  highway,  is 
sufficient  without  proving  all  the  proceedings  preliminary  to  the  laying  out 
of  the  road.    Sage  v.  Barnes,  9  Johns.  Rep.  365. 

The  penalty  for  obstructing  highways,  given  by  the  19th  section  of  the  act 
(2  N.  R.  L.277  s.  25.)  relates  only  to  obstructions  in  highways  or  public  roads, 
and  not  to  those  in  a  private  road.     Fowler  r.  Lansing,  9  Johns.  Rep.  349..^' 

It  is  necessary  that  the  commissioners  of  highways  should  deliberate  and 
decide  on  the  jiUeged  encroachment,  and  give  notice  to  the  party  to  remove 
his  encroachment  in  sixty  days,  which  notice  ought  to  state  specially  the 
breadth  of  the  road  originally  intended,  the  extent  of  the  encroachment,  and 
the  plan  or  plans  where,  &c.  so  that  the  party  may  know  bow  to  obey  the  order 
for  removing  his  fence.    Spicer  v.  Slade,  9  Johns.  Rep.  359. 

A  certiorari  lies  to  the  judges  of  a  court  of  common  pleas,  to  remove  pro- 
ceedings on  an  appeal  to  them,  from  the  conmiissioners  of  highways.  Law- 
son  V.  Commissioners  of  Cambridge,  2  Caines'  Rep.  179.  And  where  the 
commissioners  are  silent  as  to  the  width  of  the  road,  the  court  will  intend  it 
to  be  of  the  legal  width.     Ibid.     See  also,  15  Johns.  Rep.  537. 

Where  an  inquisition  for  an  encroachment  on  the  highway,  taken  under  the 
20th  section  of  the  act  (2  N.  R.  L.  277.  s.  26.)  is  removed  into  the  Supreme 
Court  by  certiorari,  and  quashed,  the  appellant  is  not  intitled  to  costs.  Low 
V.  Rogers,  8  Johns.  Rep.  321. 

Where  a  person  has  been  appointed  an  overseer  of  the  highways  under  the 
act  (Sess.  36.  c.  35.  2  N.  R.  L.  125),  and  neglects  or  refuses  to  serve,  whereby 
he  incurs  the  penalty  imposed  by  that  act,  he  cannot  again  be  appointed  an 
overseer  under  the  act  (Sess.  36.  c.  33.  2  N.  R.  L.  270.)  and  be  made  liable 
for  a  second  penalty,  for  the  second  refusal  to  act.  Hny  wood  v,  Wheeler, 
11  Johns.  Rep.  432. 

All  the  commissioners  must  confer  in  regard  to  making  an  order  for  the 
removal  of  an  encroachment,  where  the  encroachment  is  not  denied.  But 
where  the  encroachment  is  denied,  and  the  fact  is  to  be  inquired  into  bjr  a 
jury,  9ne  of  the  commissioners  may  act  alone.  Bronson  v.  Afann,  13  Johns. 
.  Rep.  460.  The  certificate  of  a  jury  finding  an  encroachment,  is  conclosive 
evidence  of  that  fact,  in  an  action  for  the  penalty  for  not  removing  the 
encroachment.  Ibid.  See  also,  16  Johns.  Rep.  61,  the  People  v.  Cham- 
pion,&  al.,  relative  to  appeals  from  the  commissioners  to  the  common  pleas, 
and.ihe  power  of  the  common  pleas  to  compel  the  commissioners  to  open  a 
road)  by  mandamus. 

A  road  used  as  a  common  highway  since  the  year  1777,  but  not  recorded 
as  such,  is  not  a  public  highway  within  the  meaning  of  the  act  relative 
to  highways,  (Sess.  56.  c.  33.  s.  24)  so  as  to  render  an  obstruction  of  it  a 
nuisance.    The  People  v.  Lawson*  17  Johns.  Rep.  277. 
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Highway  is  said  to  be  the  genus  of  all  public  ways ;  (d)  of  JJJjJ  yV* 
which  there  are  three  kinds,  a  footway ;  a  foot  and  horse-way.  Way. 
which  is  also  apack  and  prime-way ;  and  a  foot  horse  and 
cart- way*  (f )  Whatever  distinctions  may  exist  between  these 
ways,  it  seems  to  be  clear  that  any  of  ihem,  when  common  to 
all  the  king's  subjects,  whether  directly  leading  to  a  market- 
town,  or  beyond  a  town  as  a  thorough-fare  to  other  towns,  or 
from  town  to  town,  may  properly  be  called  a  highway ;  and 
that  the  last,  or  more  considerable,  of  them,  has  been  usu- 
ally called  the  king^s  highway.  (/)  But  a  way  to  a  parish 
church,  or  to  the  common  fields  of  a  town,  or  to  a  private 
house,  or  perhaps  to  a  village,  which  terminates  there,  and  is 
for  the  benefit  of  the  particular  inhabitants  of  such  parish, 
house,  or  village  only,  is  not  a  highway ;  because  it  belongs 
not  to  all  the  king's  subjects,  but  only  to  some  particular 
persons,  each  of  whom,  as  it  seems,  may  have  an  action  on  the 
case  for  a  nuisance  thei-ein.  {g)  r*  aaqi 

♦The  number  of  persons  therefore  who  may.  be  entitied  to  ^j^^  num- 
use  the  way,  or  may  be  obliged  to  repair  it,  will  not  make  it  ber  of  per- 
a  public  way,  if  it  be  not  common  to  all  the  king's  subjects.  '^^  ^^^ 
Thus  where  the  commissioners  under  an  inclosure  act  setout  Tepalniig  it 
a  private  road  for  the  n^  of  the  inhabitants  of  nine  parishes,  wui  not 
directing  the  inhabitants  of  six  of  those  parishes  to  keep  it  in  °||^^^\,\ 
repair,  it  was  held  that  no  indictment  could  be  supported  jnt  be^ot 
against  those  six  parishes  for  not  repairing  it ;  because  it  did  commoD  to 
not  concern  the  public.    It  was  argued,  amongst  other  rea-  |[||,^s^8ub- 
fitons  in  support  of  the  indictment,  that  there  was  no  other  re-  jects. 


d  Reg.  V,  Saintifi;  6  Mod.  255. 

e  Co.  Lit.  56  a.  But  it  is  not  to  be  under- 
stood by  the  term  eari-vmy,  that  the  way  is  to 
be  used  with  the  particular  vehicle  called  a 
cart,  for  if  it  is  a  cooinion  highway  it  is  a 
highway  for  all  manner  of  things,  Rex  r. 
Hatfield,  Cas.  cepfip.  Hardw.  3I£. 

/  Id,  Ibid.     1  Hawk.  P.  C.  c.  76.  s.  1.    3 


Bac.  Abr.  Ilighienys  (A). 

g  1  Hawk.  P.  C.  c.  76.  s.  1.  So  by  Hale, 
C.  J.  in  Austin's  case,  1  Vent.  189.  A  way 
leading  to  any  market  town,  and  common  for 
all  travellers,  and  communirating  with  any 
great  road,  is  a  hic;hway ;  but  if  it  lead  only 
to  a  church,  or  to  a  house,  or  village,  or  to 
fields,  ii  is  a  private  way. 


Virginia. — In  the  case  of  Dimmett  &  al  v.  Eskridgc,  6  Munf.  Rep.  311,  it 
was  decided  that  even  a  partial  obstraciioa  of  a  pablic  highway,  is  an  abata- 
ble nuisance. 

South  Caroliita. — To  constitute  a  public  street  or  high  way,  it  is  necessary 
that  It  should  be  laid  off  and  used  as  such,  for  it  is  the  use  that  makes  it  a 
highwiay .  JWm  user^  however,  for  a  great  number  of  years,  will  forfeit  a  right 
to  a  highway.  The  proper  remedy  for  obstructing  a  street  or  highway,  is  by 
indictment,  and  not  by  an  action  to  try  the  title  ;  and  where  the  coramissioQers 
of  streets  or  highways  bring  a  private  action  for  obstructing  a  highway,  it  is  a 
good  ground  of  demurrer,  or  in  arrest  of  judgment.  The  Commissioners  of 
the  Streets  of  Georgetown  v.  Taylor,  2  Bay's  Rep.  282. 

Kentucky. ^On  the  trial  of  an  indictment  for  an  offence  relating  to  a  pabUc 

road,  the  legality  or  regularity  of  the  order  of  the  county  court  establishing 

the  road,  cannot  be  inquired  into ;  it  is  final  and  conclusive  until  set  aside 

%  or  reyerscd  by  the  court  of  appeals.    Commonwealth  by  Davis  v.  Ditto, 

Hardin's  Rep.  442. 
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moij ;  far  tiial  ^ere  wore  not  Ini  tluniaso; 
liable  to  llie  repair  of  the  road,  and  tiial  <lw< 
•o  many  persons  together  was  alnoat  inwparaMo.  Bat  tin 
coart  aaia  that,  however  conTraient  it  fldght  lie  tiMit  the  d^ 
fendanta  should  be  indicted,  there  was  no  knl  groaad  m 
which  this  indictment  could  be  supported ;  tiiat  tbm  uswBnb 
was  that  those  matters  only  which  concerned  the  pablic 
the  subject  of  an  indictment ;  that  the  road  in  qiwstioB^  1 

described  to  be  a  private  road»  did  not  oonoemthe  publk» 

was  of  a  public  nature,  but  merely  concerned  the  iiidividnsli 
who  had  a  right  to  use  it ;  and  that  the  question  was  ant  va- 
ried by  the  circumstance  that  many  individuals  wave  liahln  li 
repair^  or  that  manv  others  were  entitled  toUwhaaalt  of  Hii 
road.  (A) 
'fiM  ffM-  Though  a  highway  is  said  to  be  the  king's,  yet  this  ns 
UMMirofit«    anderstmid  as  meaning  that  in  every  highway  the  khut  ai 

(u  aiMt,    subjects  may  pass  and  repass  at  their  Measure ;  ftr  tta 

IT^kh '^  hold  and  all  the  proflt§,  as  trees,  mines,  kc  beksig  U  Hm  krd 

way  bS^  ^  ^  ^^^  ^^  ^^  ^he  owner  of  the  lands  on  both  sides  Urn  war.  (i) 

to  the  lord   The  rights,  however«  of  the  owner  of  the  soil  will  he  SMjutt 

oTtbtion.   to  those  of  the  public  as  to  their  exercise  of  their  ffif^  of  wqr 

in  its  full  extent.    Thus  it  seems  to  be  established^  ttat  if  a 

common  highway  is  ho  foundrous  and  out  of  repair  aa  ts  he> 

[*  460]  come  impassable,  or  even  dangerous  <Ho  be  travelled  ovctv 

inooounodiouH*  the  public  have  a  right  to  go  upon 

ground ;  and  that  it  makes  no  difference  whether 

be  sown  with  grain  or  not.  ( k)    But  it  is  a  right  of 


only  which  is  given  up  by  the  o^iier  of  the  soil,  even  where 
the  way  is  dedicated  by  liiin  to  the  public*    Thus  uilKae»  in  an 
action  of  trespass,  a  ca.so  was  made  that  the  place  where  the 
supposed  trespass  was  committed  was  formerly  the  properly 
of  tiie  plaintifff  who  some  years  ago  had  built  a  street  upon  H, 
which  had  ever  since  been  used  as  a  highway,  that  the  defaid- 
ant  had  lands  contiguous,  parted  only  by  a  ditch,  over  which 
ditch  lie  had  laid  a  bridge,  the  end  of  which  rested  on  theUrii- 
way ;  and  it  was  insisted,  for  the  defendant,  that  by  the  plan- 
tiff's  having  made  tliis  a  street,  it  was  a  dedication  of  it  to  the 
public  and  that  he  could  not  therefore  sue  as  for  atreapaaooa 
his  private  property ;  the  court  held  that  though  it  was  a  de- 
dication to  the  public,  so  far  as  the  public  had  occasion  for  it^ 
which  was  only  for  a  right  of  passage,  it  never  was  under- 
stood to  be  a  transfer  of  the  absolute  property  in  the  soiL  (I) 
A  way  may      A  way  may  become  a  public  highway  by  a  dedicatum  of  (^ 
*»«^fj*       by  the  owner  of  the  soil,  to  the  public  use.    Thus  where  the 
rdedica^.     owners  of  thc  soil  suffered  the  public  to  have  the  free  passacs 
tionofitby  of  a  street  in  L(mdon,  though  not  a  thoroughfare,  for  eight 

h  Rex  V.  Richards,  8  T.  R.  634.  Absnr  r.  Freuch,  2  Show.  28.    Taylor  r. 

t  3  Bac.  Abr.  Higfucai/s  (B).    3  Com.  Dig.  Whitehead,  Dougl.  749. 

Ckamn  (A.  2)  '  Sir  John  Lade  r.  Shepherd,  2  Str.  1004. 
fr  1  Roll.  Abr.  390  (h)  pi.  1.  and  (B)  pi.  1. 
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years,  without  any  impediment  (such  as  a  bar  set  across  the  ^"^^"^'^ 
street,  and  shut  at  pleasure,  which  would  shew  tiie  limited  ^o  the  "pub- 
right  of  the  public)  it  was  held  a  sufficient  time  for  presuming  Uc  um. 
a  dereliction  of  the  way  to  the  public  (m)    And  though  if  the 
land  had  been  under  lease  during  that  *time,  or  even  for  a  r*  45II 
much  longer  period,  the  acquiescence  of  the  tenant  would  not, 
it  seems,  have  bound  the  landlord,  without  evidence  of  his 
knowledjEe ;  (n)  yet  it  has  been  held  that  where  a  way  has. 
been  useo  by  the  public  for  a  great  number  of  years  over  a 
close  in  the  hands  of  a  succession  of  tenants,  the  privity  of  tbe 
landlord,  and  a  dedication  by  him  to  the  public,  may  be  pre- 
sumed, although  he  was  never  in  the  actual  possession  of  the 
close  himself,  and  he  is  not  proved  to  have  been  near  tbe 
spot  (0)    And  it  was  also  held  in  this  case  that  where  a  way 
has  been  so  used,  notice  of  the  fact  to  tiie  steward  is  notice  to 
the  landlord,  (p)    In  a  case  where  it  appeared  th%t  a  passage, 
leading  from  one  part  to  another  of  a  public  street,  (though 
by  a  very  circuitous  route)  made  originally  for  private  con- 
Yenience,  had  been  open  to  the  public  for  a  great  number  of 
years,  without  any  bar  or  chain  across  it,  and  without  any  in- 
terruption having  been  given  to  pei*sons  passing  through  it,  it 
was  ruled  that  this  must  be  considered  as  a  way  dedicated  to 
the  public*  (q)    But  the  erection  of  a  bar,  to  prevent  the  pass- 
ing of  carriages,  rebuts  the  presumption  of  a  dedication  to  the 
public ;  although  the  bar  may  have  been  long  broken  down : 
and  though  such  a  bar  do  not  impede  the  passing  of  persons 
on  foot,  no  public  right  to  a  footway  is  acquired,  as  there  can 
be  no  partial  abandonment  to  the  public,  (r)    And  it  has  been 
ruled  that  the  owner  of  the  soil  may  I'eplace  the  bar  after  it 
has  been  taken  away  for  twelve  years.  {$)    It  seems  alito,  that 
in  every  case  the  facts  must  be  considered  as  sufficient  to  shew 
that  the  owner  meant  to  give  the  public  a  right  of  way  over 
his  iA>il,  before  a  dedication  by  him  will  be  presumed.    Thus 
in  a^ate  case,  where  the  plaintiff  erected  a  street,  leading  out 
(tf  a  highway  across  his  0^71  close,  and  terminating  at  the 
edge  of  the  defendant's  ^adjoining  close,  which  was  separated  [*  452] 
by  the  defendant's  fence  from  the  end  of  the  street  for  twenty- 
one  years,  during  nineteen  of  which  the  houses  were  complet- 
ed, and  the  street  publicly  watched,  cleansed,  and  lighted,  and 
both  footways  and  half  the  horseway  paved,  at  the  expense  of 
tlie  inhabitants,  it  was  held  that  this  street  was  not  so  dedi- 
cated to  the  public  that  the  defendant,  pulling  down  his  wall, 

m  Trustees  of  the   Rugby  Charity  r,  Mer-  o  Rex  r.  Barr,  4  Cami>b.  16. 

Z weather,  11  East.  375.  in   the  nolo.     Lord         p  Id.  Ibid. 
enyon  also  said  "  In  a  great  case,   which  q  Rex  r.  Lloyd,  1  Cainpb.  260. 

was  much  contested,  six  years  was  held  suffi-         r  Roberts  r.  Karr,  eor.  Heath,  J.  Kiiigiton 

dent,"    But  some   observations  were  made  Lent  Ass.  1808.     1  Campb.  261,  note  (o).    . 
apon  this  doctrine  in  a  late  case  of  Woodyer         s  Leihbridge  r.  Winter,  Somerset  Spr.  Af- 

«.  Uadden,  5  Taunt.  125.  post.  452.  note  (Q.  sU.  1808.  cor.  Marshal,  Serjt.  1  Cainpb.  265. 

n  Trustees  of  the  Rugby  Charity  r.  Merry-  in  the  note, 
weather,  11  East.  375. 
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mi^hi  mtar  it  at  the  end  aiyoinittg  to  bta  luri,  ud  wb  it  » 

a  highway,  {t) , 

An  moeMut       By  the  comnion  law  an  ancient  highway  cauMt  be  rhangiii 

>>V>«^7      without  the  king'H  licence  first  obtained  upon  a  writ  of  mi 

rtHM^rt  by  YMod  itamfitifii,  and  an  inquisition  thereon  found  tiiat  nch  a 

writ  of  9d    chanse  will  not  bo  prejudicial  to  the  public ;  and  it  is  aaM  that  if 

one  change  a  highway  without  such  authority  he  mar  atDptte 

new  way  whenever  he  pleases :  and  it  seems  that  the  kfa^ 

subjects  have  not  such  an  interest  in  such  new  way  wm  inB 

make  good  a  general  justification  of  their  ff^^Bg  !•  it  aa  in  a 

common  highway ;  ibut  that  in  an  action  of  tremafls^  hiuoghC 

by  tlie  owner  of  the  land  against  those  who  shall  n  over  it» 

they  ought  to  shew,  specially,  by  way  of  excuse,  mw  the  oM 

way  was  obstructed,  and  the  new  one  set  out*    Aad  it  is  fim 

said  that  the  inhabitants  are  not  bound  to  keep  wateh  in 

new  way,  qr  to  make  amends  for  a  robbery  tWeiB 

tedy  or  to  repair  it.  (a) 

P  453]      •It  is  certain  that  a  highway  mav  be  changed  by  Ihiract  of 

A  highwiy  God ;  and  therefore  it  has  been  holden  that  if  a  watBr»  wUch' 

dllti^Md  by  '^^  ^^^^  ^  ancient  highway,  by  degrees  change  its 

Uwiict  of    and  go  over  different  ground  from  that  whereon  it  used 

yet  the  highway  continues  in  the  new  channel  in  tho 

manner  as  in  the  old.  (yv) 

•Besides  tlie  methods  which  have  been  already 
roads  are  sometimes  changed  or  stopped,  or  new  ones  tmatsd 
by  turnpike  acts,  inclosure  acts,  or  otiicr  acts  of  parHament, 
A^!  b^mr-  containing  s]HM:ifir  enactments  for  such  purposes ;  h«t  sach 
ticiiiar  acts  iiew  roads  may  or  may  not  be  public,  according  to  the  prdri- 
of  pariia-     gions  of  thc  particular  acts ;  and  we  lia\'e  seen  that  where  a 
road  was  set  out  by  commiHsionci*H  under  an  inclosure  actf  the 
number  of  persons  using  or  iTpairing  it  would  not  make  it  a 
public  way,  it  not  being  common  to  all  thc  king's  subjects.  (A) 
In  some  instances  a  highway  may,  it  seems,  be  in  some  mea- 
sure changed  or  confined  to  a  particulai'  course  by  a  private 
individual ;  as,  where  it  lies  over  an  open  field,  and  the  own- 
er of  thc  field  turns  it  to  anotlier  part  of  the  field  for  his  own 
convenience,  or  incloses  thc  field  for  his  own  benefit,  leaving 
a  suflicient  way.  (t)    But  in  such  case,  as  the  public  had  clear- 


r.od. 


c 


460] 

lligbwiyt 
may  be 


inaiit. 


And  ill 
tome  in- 
stances by 
lirivate  in- 
dividual*. 


/  WooMyor  ami  anothrr  r.  HaiMciu  o 
Taunt.  V2o,  Chainbrr,  J.  difscnU  In  this 
f:ase  Manhticid,  C.  J.  said,  **^io  one  can  rf 
sped  Lord  Kciiyon  uion;  iiiun  I  do ;  but  I  al- 
ways thoui;ht,as  ta  the  liu^by  casr.  \u7ite^  450, 
note  m.^  there  was  reason  to  doubt.  1  never 
could  <bscover  when  the  dt'dicaiion  bc^an :  he 
says  that  during  tlie  lease  there  was  no  dedi- 
cation, but  that  eigbt  years*  acquiescence  af- 
terwards, were  sufficient :  be  says  that  in  an- 
other case  six  years  were  held  to  be  enoucli, 
not  naming  the  case ; — if  six,  why  not  one  r  — 
Whv  not  half  a  year  f  It  would  then  become 
'V  for  every  reversioner,  coming  into 
**  of  his  cbtatc  after  a  lease,  ioslant- 
■»  fences  all  round  lii?  property,  t'.- 


prevent  dedi-Miion.**  And  see  Re.\  r«  Hud-. 
►on,  2  Str.  POO. 

u  I  Knuk.  r.  C.  c.  7C.  s.  3.  The  writ  of 
ad  quod  dam  HUM  i«  un  orifrioal  writ  iMuing 
(tut  of  n;id  returnable  into  thc  chancery,  di- 
rected to  tho  hhci  iff,  to  inquire  by  a  jury  wlie- 
tlier  such  change  will  be  detrimental  to  tbt 
public  ;  which  inquisition  being  a  (Proceeding 
only  ex  partr^  is  In  its  own  nature  traversa- 
ble ;  and  heretofore  the  party  grieved  might 
be  heard  against  it  before  the  chaocellor.  S 
liurn.  Just.  Hifhtrayt^  S.  XI. 

ir  1  Hawk.  P*  C.  c.  76.  f.  4. 

/i  .in/f,  449. 

■j  3  Salk.  183. 
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ly  a  rielit  beibi-e  such  alteration  to  go  upon  llie  adjacmt  ground 
when  tlic  way  was  out  of  repair,  tlieowwci*  of  tin"  fieW  ran  on- 
ly make  llie  alteration  subject  to  the  onns  of  making  a.  good 
mil  ))erfect  way.  (fc) 

I  •Ila\-ing  thus  enquired  conceniing  the  different  sorts  of  [*  461] 
Vliways,  and  the  methods  by  which  they  may  be  changed,  Ofnuitan- 
MeiuMt,  or  stopped  up.  we  may  now  consider  of  nuisances  to  "' '"bT^" 
tehwaya  by  obstructions.  obfuut- 

There  is  no  doubt  hut  that  all  injuries  whatsoever  to  a  high-  ''<"'"■ 
rty,  as  by  digging  a  ditch,  or  marking  a  hedge  across  it.  or 
nring  logs  of  timber  in  it.  or  by  doing  any  other  net  which 
■Ul  render  it  less  commodious  to  tlie  king's  subjects,  are  pub- 
C  nuisance!*  at  common  law.  (I)  And  it  is  clearly  a  nuisancd 
t  common  law  to  erect  a  new  gate,  in  a  highway,  though  it  hr 
A  locked,  and  open  and  shut  freely ;  because  It  internipts 
t  people  in  that  free  and  open  passage  which  tlicy  before  en- 
tfod  and  were  lawfully  entitled  to :  but  where  such  a  gate 
as  continued  time  out  of  mind,  it  shall  be  intended  that  it  was 
s«t  uji  at  first  by  consent,  on  a  composition  with  the  owner  of 
the  land,  on  the  laying  out  the  niad  ;  in  uliich  case  the  peo- 
ple had  never  any  right  to  a  freer  passage  than  what  they 
continue  to  enjoy,  (m) 

It  is  a  nuisance  to  suffer  the  highway  to  be  incommoded  by  oiit^uuc- 
reason  of  the  foulness  oftlie  adjoining  ditches,  or  by  boughs  nHno-'-^i^ 
^^f  trees  hanging  over  it,  &c. ;  and  an  occupier,  as  such,  though  infaighwij« 
Hu  will  only,  is  indictable  for  suffering  a  house  standing  upon  ^'r  " 
HBk  highway  to  be  ruinous ;  and  it  U  said  that  the  owner  of  ^^|,^ 
Hjpnd  next  adjoining  to  the  highway,  ought  of  common  right  to  over 
iicour  his  ditches ;  but  that  the  owner  of  land,  next  adjoining  "  "' 
to  such  land,  is  not  bound  by  the  common  law  ao  to  do,  with-  ^"""(bi,  ^ 
out  a  special  prescription  :  and  it  is  also  said  that  the  owner  lii^'  i<n  ■■■  ' 
of  ti'ees  hanging  over  a  highway,  to  the  annoyance  of  tra-  J^^'''^e^- 
vellers,   is   bound  by  the  common  law   to   lop    them ;    and  ^nd'lcTo'f 
that  any  other  person  may  lop  them,  so   far  as   to   avoid  [*  4621 
the  nuisance,  (n)      The  general  ^highway  act  also  relates  <irtre[i,Bn3 
to   offences  of  this   description,  imposing  pecuniary  penal-  '-'^^"jr 
ties  upon  pei-sons  obstructing  highways  by  means  of  trees  or  o7ear"i»t-' 
hedges,  and  omitting  to  cleanse  and  scour  their  ditrhcs,draina,  cc. 

*  watei'-courses ;  and  penalties  are  also  impose<l  upon  per-  i 

s  laying  stones,  timber,  or  other  matter,  or  leaving  any  ■ 

riages,  or  implements  of  husbandry,  in  the  highways ;  and  I 

»  upon  persons  encroaching  uimn  them,  (o)     Provision  is  1 

idso  made  for  the  punishment,  by  similar  pennlties,  of  drivei-s 


hedges 

^MUd  Wt 

»»riaj 
^■iuou[ 


I 


k  U.  Ibid.     And  us  the  catti  colUrUil  in  nLiitiEby   iht  (tree!  became  daxktr,  liai  bctp 

ai  P.  Stuughlon,  3  Stund.  ISO.  a  note  (V!).  held  iioi  id  bs  ■  puhik  nuitance  br  tetMn  qC 

nd  G»  tleopotl.uialhB  Tcnalr  orjil|Iiways.  UMdiikoDlne,  Rfn  r.  Wibb,I  LDnlRiijtin.TST. 

(  1  HB.vk.  r.  C.  r,  W,il44.  B  IS  Geo.  III.  c.  M,  j.B,  7,  S,  9,  10,  II,  11^ 

m  I  Hawk.  P.  C.  c.  15.  t.  9.  nnd  t.   TB.   i.  13,  14,  GS.  which  maket  proviiioti  iIeo  for  lbs 

16.     3  Com.  Dig.  CAonin  (A.  3.)  rcmoi'sl  of  luch  aiinoyaiitet  li]r  Ihe   luiwfoc 

n  3  Bu.  Ab(.  H^hnoyitE).     I  Hawk.  P.  and  other  pcrionr.     The  diflereul  sectiou     ' 

.  G.  8.  Ml.    Bui  the  buildiag  o(  n  the  italate  are  abttractcd  in  3  Burn.  Jo 

larger  nanoer  iban  ii  was  before,  Highnavi,  S.  VTII. 
VOL.  I.                                32 


TiXM 


462  OJ  JVVJjMoea  to  Bghmmgh  £ 


of  carriages  wbo  may  create  auMjaaoea  ia  tl»  fBhlic  una 

by  tiieiriiii8cmidact(p)  And  with  the  Tfawafftefwifactta 
highways  from  being  destroyed  hjr  the  narmwaeaa  di  Iht 
wheels  of  the  carriages  travelling  thereon*  and  by  tbe  afi» 
sive  burdens  which  miEht  be  earned  in  them,  it  b  euctnlthit 
no  waggons,  hue.  the  wiieelsof  which  are  of  aapeciied  bmitt^ 
shall  be  drawn  with  more  than  a  certain  number  of  hone^M 
pain  tliat  the  owner  forfeit  five  pounds^  and  the  driver  tn 
shillingst  for  every  horse  or  beast  above  the  number,  (f )  Anl 
it  has  been  held  that  if  a  carrier  carries  an  unreaaoaaUiB  ««b^ 
with  an  unusual  number  of  hones*  it  is  a  nuisance  to  tbel^^ 
way,  by  the  common  law.  (r)  And  upon  an  infimaatlott  ftr&is 
oflence^t  was  aiyudgedfthat,  thoiu^  it  was  stated  that  tte  cafftar 
went  ^  with  an  unusual  number  ofhoraes*'*  without aottiutetk 
what  number,  yet  the  information  was  good*  bnraaie  ft  was 
[*  463]  •the  excessive  weight  which  he  carriea  that  mala  the  ani* 

sance.  («) 

Evwy  UD-       It  appears  to  have  been  holden  that  an  indictmeak  wiD  not 

oteu!!^  lie  for  setting  a  person  on  the  footway  in  a  street^  «i  iMri- 

of « hifh-   bote  .handbills,  whereby  the  footway  was  impedbd  aai  ah* 

w«7,  to  tiie  structed ;  (0  nor  for  throwing  down  skins  into  a  paUk  wagr 

•AMjanco  i^y  which  a  personal  injury  is  accidentally  orraiiaaad:  (a) 

king*!  sub-  but  acts  of  tliis  kind,  if  improperly  performed*  ibI|^  paadUy 

^!dk  M^  ^  deemed  nuii|ances ;  as  it  seems  now  to  be  wdl  colnbliahed 

oii^,  *    that  every  unautliorized  obstruction  of  a  highwajt  ti  Urn  aa* 

noyance  of  the  king's  subjects,  is  an  indictable  oAmeeu  («) 

Thus  where  a  waggoner  occupied  one  side  ot  a  pahHc  street 

in  the  city  of  Exeter^  before  his  ware-houses*  in  Inadhir  aad 

unloading  his  waggons,  for  several  hours  at  a  time  hA  day 

and  night,  and  had  one  waggon  at  least  usually  standing  hefare 

liis  warehouses,  so  that  no  carriage  could  pass  on  that  aide  of 

the  street,  and  sometimes  even  foot-passengers  were  inooaoaod- 

cd  by  cumbrous  goods  lying  on  the  ground,  on  the  same  aid^ 

ready  for  loading,  he  was  held  to  be  indictable  for  a  paUic 

nuisance :  although  it  appeared  that  sufficient  space  was  left 

for  two  caiTiages  to  have  passed  on  the  opposite  aide  of  tte 

street  (a:)     U|ion  the  same  principle  it  has  been  held  to  he  aa 

indictable  offence  for  stage  coaches  to  stand  plying  for  MS* 

sengers  in  tlie  public  streets ;  and  Lord  Ellenborough*  &  J* 

said,  **  A  stage  coach  may  set  down  or  take  up  passengers  ia 

the  street,  this  being  necessary  for  public  convenienoe;  hut 

it  must  be  done  in  a  reasonable  time ;  and  private  preausei 

must  be  procured  for  the  coach  te  stop  in  during  the  interval 

p  1  Geo.  I.  8t  2.  c.  57.    S4  Geo.  II.  c.  43.  q  13  Geo.  III.  c.  78.  t.  55, 

and  30  Geo.  II.  c.  S2.  is  to  driTers  iu  London^  r  3  Com.  Dif .  C%ciiim  (A  3.) 

Weitminitery  and  the  neighbourhood  ;  and  13  «  Egerly^s  case,  3  Salk.  183. 

Geo.  in,  c.  78.  8.  60.  as  to  drivers  in  general.  /  Rex  r.  Sermon,  1  Burr.  516. 

See  the  statutes  abstracted,  %  Burn.  J  use  IbitL  u  Rex  v.  Gill,  1  Str.  190. 

and  for  enactments  relative  to  the  misconduct  tr  Rex  e.  Crclss,  3  Campb.  237. 

of  drivers  ef  public  coaches,  see  5  Burn.  Just.  r  Rex  r.  Russell,  6  East.  417. 
P«f.  S.  IV. 


I  CHAP.  XXXI.  $  2.J         Bif  Ohlrurlioim. 

between  the  end  of  one  journey  and  »he  rommeucement  of 
another."  (v)  In  the  same  rase  hin  lordship  intimat«d  that 
ilil  be  II     ■     ' "   ■        "       " 


there  would  be  no  doubt,  lint  that,  if  roaches,  on  thi     

of  a  rout,  should  wait  an  uureasonable  *iBngtli  of  time  in  a  [' 
public  street,  and  obstnict  the  transit  of  his  Majesty's  sub- 
jects wishing  to  {lass  through  it  in  carriageB  or  on  foot, 
I  the  persons  who  might  cause  and  permit  such  roaches  so  to 
wait  would  be  guilty  of  a  nuisance,  («) 
Laying /o^«  of  timber  in  a  highway  has  be«n  already  stated 
.as  one  of  the  clear  instances  of  nuisance,  (a)  And  the  party 
will  not  be  excused  by  shewing  that  he  laid  them  only  here 
■nd  there,  so  tlmt  the  people  might  have  a  pa<isagp  through 
them  by  windings  and  turnings,  {h)  And  though  it  is  not  a 
nuisance  for  an  inliabitant  of  a  town  to  unlade  billets,  &r.  la 
the  street  before  his  house,  by  reason  of  the  necessity  of  the 
case ;  yet  he  must  do  it  promptly,  and  not  suffer  them  to  con-" 
tinue  in  the  street  an  unrcasoRable  length  of  time,  (c)  From 
8  recent  case  it  appears  also  tliat  an  obstrurtiou  to  a  public 
highway  will  not  be  excused,  on  the  plea  of  its  being  nc< 
cessary  for  tiic  carrying  on  of  the  party's  business,  though  such 
obstruction  be  only  occasional.  It  was  proved  that  the  de- 
fendant, who  was  a  timbtr  merchant,  occupied  a  small  timber- 
yard  close  to  a  street,  and  that  from  the  narpowTiess  of  the 
Btreel,  and  the  construction  of  his  own  premises,  he  had  in 
several  instances  necessai-ily  deposited  long  sticks  of  timber 
in  the  sti-ect,  and  had  them  sawed  into  shorter  pieces  there, 
before  they  could  be  carried  into  his  yai-d :  and  it  was  con- 
tendctl  on  his  behalf  that  he  had  a  right  to  do  so,  as  it  was 

» Accessary  to  the  carrying  on  of  his  business;  and  tliat  it 
'Could  not  occasion  more  inconvenience  to  tlie  public  than  dray- 
Ben  taking  hogsheads  of  beer  from  their  drays,  and  letting 
them  down  into  the  cellar  of  a  publican.  But  Lord  Ellen- 
borough,  C.  J.  said  "  If  an  unreasonable  time  is  occupied  is. 
the  oporation  of  delivering  beer  from  a  brewer's  dray  into  the' 
cellar  of  a  publican,  this  is  certainly  a  nuisance.  A  cart  or 
waggon  *may  be  unloaded  at  a  gate  way ;  but  this  must  be  f*  46in 
done  with  promptness.  So  as  to  ttic  repairing  of  a  house : 
the  public  must  submit  to  the  inconvenience  occasioned  ne- 
cessarily in  repairing  tlie  house ;  but  if  this  inconvenience  is 
prolonged  for  an  unreasonable  time,  the  public  have  a  right  to 
complain,  and  the  party  may  he  indicted  for  a  nuisance.  The 
mle  of  law  upon  this  subject  is  much  neglected,  and  great 
advantages  would  arise  fi-om  a  strict  and  steady  application 


of  it     1  cannot  bring  myself  to  doubt  of  the  guilt  of  the  pre 

sent  defendant.     He  is  not  to  eke  out  the  inconvenience  of  his 

I' own  premises  by  taking  in  the  public  highway  into  his  timber 


mr 

^B    n  R«i  f.  Ctosi,  3  Campb.  £24.  b  %  Roll,  Abr.  13T.     I  Hawk.  t.  C. 

^H     «  Rex  r.  Ciois,  3  Campb.  T».  >.  145. 
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yard;  and  if  the  street  he  nairoiry  ke  «Mft  MMva  to  • 
conmiodiom  situatioB  for  carrying  on  Us  \mdm&mP  {fy 
or  Buinn-  As  a  nuisance  in  not  repairing  highways  b  an  olbMsn  in  An 
wAjt  ia  ^'  nature  of  a  iioii-feaaance,  the  prinpipal  enquiry  npon  this  auk 
■ot  raptir-  jert  will  be  as  the  persons  who  an  liable  to  bo  cdbd  nfMi  Is 
lug  ibem.    j^^  \hitm  in  repair. 

Tkt  parish  The  inhabitants  of  the  parish  at  largeare  primi  fmek,  and 
^^'ht  ^  common  right,  bound  to  repair  all  mghways  lymB  mfldn 
bound  lo  it,  unless  by  prescrintion,  or  otherwise^  they  can  tkraw  Hm 
r«F«ir  burden  upon  particular  persons,  (e)  And  to  anoh  an  eoctanft  in 
^lllu  this  obligation,  that  if  the  inbaUtants  of  a  toWMhlp  bannd 
by  fwescription  to  repair  the  roadr  within  the  tmrnnsMp,  bo 
expressly  exempted,  by  the  provisions  of  a  road  ncUflraai  Ad 
charge  of  repairing  new  roads  to  he  made  witidn  tho  town- 
ship^ that  charce  must  necessarily  fall  npon  the  reatif  thopn* 
rish.  CfJ  And  upon  the  same  principle  it  was  hniditfcntif 
particular  persons  were  made  chargeable  to  Hierepnhraf  Mcih 
highways  by  a  statute  lately  made,  and  became  insalnnli  the 
justices  of  peace  might  put  that  charge  npon  flio  root  of  toa 
[*  466]  inhabitants,  {g)  And  where  a  •statntn  enacted  tlMift  thn  lav- 
ing of  a  particular  street  should  he  under  the  care  of  oommm^ 
sioners,  and  provided  a  fund  to  be  applied  to  ttatpnryone^  and 
another  statute,  which  was  passed  for  paving  the  ahutorf  the 
parish,  contained  a  clause  that  it  should  not  extend 
ticular  street,  it  was  held  that  the  inhtdutants  off  thn 
were  not  exempted  from  their  c4>mmon  law  liability  to  ko^  Hmt 
street  in  repair ;  that  the  duty  of  repairing  might  bo  impaied 
upon  others,  and  the  parish  be  still  liable ;  uid  that  te  paririi 
were  under  the  obligation,  in  the  first  instance,  of  seeing  lliat 
the  street  was  properly  paved,  and  might  seek  a  remedy  ifver 
against  the  commissioners.  (A)  No  agreemefiU  can  exMsrate 
a  parish  from  the  common  law  liability  to  repair;  and  acennt 
in  an  indictment  against  the  corporation  of  liverpoU  staliiiV 
that  they  were  liable  to  repair  a  highway,  by  virtue  oj  a  ecrtaiii 
agreement  with  the  owners  of  houses  alongside  of  it,  was  held 
to  be  bad ;  on  the  ground  that  the  inhabitants  of  tiie  parish* 
who  are  prima  facie  bound  to  the  repair  of  all  highways  with- 
in their  boundaries,  cannot  be  discharged  from  such  liability 
by  any  agreement  with  others,  (t) 

Formerly  it  was  held  that  if  a  parish  lay  in  two  counties, 
the  inhabitants  of  that  part  of  the  parish  in  which  the  road 
charged  to  be  out  of  repair  lay  were  bound  to  repair  it,  and 
not  the  inhabitonts  of  the  whole  parish,  (k)  But  it  has  been 
more  recently  decided  that  if  part  of  a  parish  be  sitoato  in 
one  county  and  the  rest  in  another,  and  a  highway  lying  in 

d  Rex  V.  JoiMS,  3  Canipb.  230.  h  Rex  v.  the  Inhabitants  of  St.  Geor|fy 

e  1  Hawk.  P.  C«  c.  76.  s.  5,  6,  7,  8.     Aus-  Hanover  Square,  3  Campb,  SS2. 

tin*!  case,  1  Vent.  189.    Anon.  1  Lord  Raym.  t  Rex  r.  the  Mayor,  See.  of  Liverpool,  3 

7t5«  East.  86.    And  tee  3  Rac  Abr.  Bighwt^f 

/  Ras  «•  the  Inhabitants  of  Sheffield,  2  T.  (F). 

R.  106.  K  Rex  r.^the  Inhabitants  of  Weston,  4  Rarr. 

M  Anon.  1  Lord  Raym.  725.  2507. 
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ifl  not  nf  repair,  an  indictment  against  tfae  inhabi- 
that  purl  only  is  bod :  and  tliat  in  sur.h  caHe  tlii>  in- 
must  be  n^niniil  tlie  whole  pari^^h.  (l)  And  it  appeam 
leen  alwaj'M  ronsiderfl  tiiat  Uic  indictment  *un(ler  [•  4671 
noistanrvs  inuHt  bo  pr-efi-rred  in  tUut  county  wherein 
Its  part  or  the  ruiut  lies,  (m) 
•         »«*•  #»»  ™  _jggi 

ptiona  were  taken  to  an  indictment,  for  sulferiiig  a  giFcpiiona 
to  be  very  muddj-,  and  so  narrow  that  people  could  tom  in- 
witliout  iliuigcr  or  tlieir  livca:  flrst,  that  it  ia  no  ^"."'^[""^ 
Br  a  highway  to  be  dirty  in  uintc^r;  and,  secondly,  oaren«  for 
parish  Tiatl  iiu  power  to  widen  it,  as  there  waa  a  highwByt 
r  power  veateil  by  act  of  parliament  in  justices  of  a„d'o,^"^' 
)  to  do  so.     The  indictment  waa  held  bad  for  want  ihs  pui>u 
;  that  the  way  was  out  of  repair;  and  one  of  the  !*  ""S 
iserved,  that  saying  tliat  the  way  was  so  narrow  .ridtna 
people  could  not  pass  was  repugnant  to  its  being  hi|h»fBj, 
ing's  highway ;"  for  tliat  if  it  had  been  so  narrow,  [*  469] 
|e  I'ould  never  have  passed  there  time  out  of  mind,  {a) 
KKigh  tlie  parish  is  bound  prim^  facie  and  of  common  psnicuUi 
IH-pair  the  highways  within  it,  yet  a  particular  sub-  >^Mi»i- 
of  a  pai-ish,  or  particular  individuals,  may  be  liable  p^,uboi 
theni  from  that  onus,  by  reason  of  prescription,  or  pnnicuiar 
lire  of  the  land  in  which  the  highway  lies.  '"'''"^"ii'* 

ihe  inhabitants  of  a  district.  tawnsJiip,  or  other  divi-  ^i^  ,„  „. 
parish,  and  also  paj-ticular  individuals,  may  be  bound  iiairhigii- 
a  highway  by  prescription;  and  it  issaid,  thatacor-  *"''" 
aggregate  may  be  charged  by  a  general  prescription 
tglit  and  hatli  used  to  do  it,  without  shewing  tliat  it 

10  so  in  respect  of  the  tenure  of  certain  lands,  or  for 

F  consideration ;  because  such  a  corporation  nevM' 
thei-efore,  if  it  were  ever  bound  to  such  a  duty,  it 
Vtinue  to  be  so;  neither  is  it  any  plea  that  the  corpo- 
•ve  done  it  out  of  chanty.  (()     But  it  is  said,  tliat  such 

11  prescription  is  not  sufficient  to  charge  a  private  per- 
pause  no  man  is  bound  to  do  a  thing  which  his  ances- 
V  done,  unless  it  be  for  some  special  reason ;  as  hav- 
ll  descended  to  him  holdcn  by  such  service,  &c.  (u)  ll 
^serte^l  tliat,  wliere  tlie  origin  of  a  way  is  accounted 
prescription  is  destroyed,  (w) 

D  lands  bound  to  the  repair  of  a  bridge  or  highway  Kdcii  ur  »- 


he  InhabilnnU  orCUrion,  ST. 

Ihe  tnhahilinla  of  Clifloi 
Re.  t     — 


ST. 


Ill.t.  T8.t4T). 
or  Stiitroril,  3 


Clifton,  L.ird  RFnyim,  C.  J.  id  an- 
I  of  the  iU|)po>eil  difficulliei  of  ihii 
mcMdini  Hid,  "an  id  indict  mem 
aririi  for  twl  rrpkiHng  a  rniiH,  ll  is 
UJ  (at  Ibf  proMCUMt  to  wrri  trnj 
In  lh>  paiith  with  proceis  ;  h<  may 
'l  appearance  of  any  t*o,  who  lira 
counlf,  upon  whom  th>  whole  Ana 
-'-^-  and  Ihs  Kit  o(  Itae  iDhabi- 


lanti  mux  re-lmburcc  tbote 

neral  highwi*  Bri,''(13aea 

f  R'g.  r.  tha  Inbabilant 


t  1  Hawk.  P.  C.  c.  n.  >.  S.  3  Bac.  Abr. 
Bigkvay)  (F). 

u  Id.  rUd.  Tbil  appllBi  to  iniiWidual  per- 
son! oalf,  anil  not  lo  an  ageiFEate  ofp*tioM 
who  GompOK  ths  inbabilBnii  of  a  dlnricl  01 
division  in  a  paiith  oi  lounihip.  Rex  *.  Bf- 
deilield,  I  Bamew.  and  Aid.  348. 

ic  Bex  e.  Hudson,  2  Sir,  909. 
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rwnx  ptr-    rmtiome  fewmr9  are  conveyed  to  er?cnl  yenoMb  twj  «■§  rf 
^22;^'^  the  mnteeft,  being  a  tenant  of  any  putH  b  liable  to 
uldilboaad  whole  charge^  and  nufit  have  contribntion  froai  the  cA 
to  npair,  b  go  where  a  manor  so  bound  i^onveyed  to  9ewcnl 
Jr  470]  m^  tenant  of  any  parrel »  either  of  the  deoMaaea  or 
ttjUt  to  the  liable  to  the  whole  repair*  and  may  call  npoa  flw 
chftfRt.       the  residue  to  iNintribute ;  and  the  grantees  are 

witli  the  repair*  thoush  the  grantor  ahonld  cnavcj  the 
or  manor  diHcharnd  of  the  repair ;  and  the  g 
have  their  remedy  against  the  grantw.  And  the 
to  be,  because  the  whole  manor  or  land,  and  every  part 
o(  in  the  possession  of  one  tenant,  bring  nnrriihaigiahl 
the  repair,  it  shall  remain  so,  notwithstanding  any  act  ef  the 
owner.    For  the  law  will  not  suffer  him  to  appartfaa  the 
charge,  and  so  make  the  remedy  for  the  public 
difflcult ;  or,  by  alienations  to  insolvent  pemona,  to 
remedy  against  such  persons  quite  frustrate.  Aad 
lands  or  manor  come  into  the  hands  of  the  ctowb»  yel  tte 
ligation  or  duty  continues ;  and  any  person  afl 
Ing  the  whole,  or  any  |iart  of  it,  under  the  crowa^  wUl  hela- 
hie  to  an  indictment  for  not  repairing,  (x) 
Of  tiM  ii«-       As  an  tncloiure  of  a  highway  takes  away  the  l&ertj  aal 
MOr^y'  ^'  convenience  which  the  public  have  of  going  npea  Am  aiHiiB 
reaioa  of    ing  lands  when  the  highway  is  out  of  repair,  (f )  R  hae  heea 
incioflure.    hoTden,  that  if  the  owner  of  lands  not  inclosed  Moct  tt^jsiaii^ 
to  a  highway  incloses  his  lands  on  both  sides,  he  ii  hoaad  to 
make  a  perfect  good  way  as  long  as  the  inclosnre  laato}  anl 
is  not  excused  by  shewing  that  he  has  made  the  way  as  good 
as  it  was  at  the  time  of  the  inclosure ;  because,  if  it  was  tten 
defective,  the  public  might  have  gone  upon  the  a^jeiaiag 
land.  {»)    So  if  a  man  incloses  land  on  one  side,  whfeh  has 
been  anciently  enclosed  on  the  other  side,  he  ousht  to  repair 
all  the  way ;  but  if  there  is  no  such  ancient  inclosure  oa  flie 
[*  ^^1]  Mother  side*  he  ought  tu  repair  but  half  the  way :  thaSp  if  there 
be  an  old  hedge,  time  out  of  mind,  belonging  to  A.  on  the  eae 
side  of  the  way,  and  B.  having  land  lying  on  the  otter  aldi^ 
make  a  new  hedge,  there  B.  shall  be  charged  with  the  whole 
repair ;  but  if  A.  make  a  hedge  on  the  one  side  of  tiie  way, 
and  B.  on  the  other,  they  shall  be  chargeable  by  moieties.  (•) 
But  a  person*  having  made  himself  liable  to  repair  a  hi|^way 
by  reason  of  inclosure,  may  relieve  himself  from  the  barthea 
of  any  further  reparations  by  throwing  it  open  again,  (i) 


X  Note  (9)  to  Rex  v,  Stoughton,  2  Saund. 
159.  citing  Reg.  v.  Duchest  of  Buccleugh.  1 
Salk.  358.    3  Vincr  Apportummenty  5.  pi.  9. 

y  Antey  460. 

M  1  Roll.  Abr.  390.  (B)  pU.  Duncombe's 
can,  Cro.  Car.  366.  Henn*t  case,  Sir  W. 
Jonet,  296.  Sty.  364.  2  Lord  Rayro.  1170. 
1  Hawk.  P.  C.  c.  76.  a.  6.  3  Bac.  Abr.  Higk- 

-••  (F^.    Rex  r.  Stoughton,  2  Saund.  160. 


a  3  Bac.  Abr.  Highwmyt  (F).  Ras«  r. 
Suughton,  1  Sid.  464.  1  Hawk.  P.  C  c  76. 
s.  7.  Rex  r.  Stoughton,  2  Saund.  161.  aott 
(12). 

b  3  Bac.  Abr.  I6td.  Rex  t.  Fieckaow,  1 
Burr.  465.  1  Hawk.  P.  C.  c.  76.  a.  7.  Bat 
wheie  the  party  it  chargied  wiUi  die  repairiBC 
nUione  fenmtB,  be  will  be  itiU  bouBd  to  ic- 
pair,  though  be  lay  the  gromid  opts  to  the 
highway.    3  Salk.  392. 
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Thus  it  was  ruled  that  if  a  person  remove  an  encroachment, 
and  leave  that  part  of  the  road  which  was  injured  by  the  en- 
croachment in  a  perfect  state,  his  liability  to  repair  ratume  cth 
arctoHonis  ceases^  (c)  But  it  was  held,  in  the  same  case,  that 
if  a  person  charged  raiione  tenuree  pleads  that  the  liability  to 
repair  arose  from  an  encroachment  which  has  been  removed, 
and  it  appears  that  the  road  has  been  repaired  by  the  defend- 
ant for  twenty-five  years  since  the  removal  of  the  alleged  en- 
croaclmient ;  this  is  presumptive  evidence  that  the  defendant 
repaired  raiione  tenur»  generally,  and  renders  it  necessary 
for  him  to  shew  the  time  when  the  encroachment  was  made.(d) 
Where  a  road  has  been  so  inclosed,  and  it  is  insufficient,  any 
passenger  may  break  down  the  inclosure,  and  go  over  the  ad- 
joining land,  (e) 

Where  a  new  road  is  made  in  pursuance  of  a  writ  of  ad  Repairs  of  a 
fuod  damnunif  the  owner  of  the  land  is  not  obliged  to  repair  [q^^„™u^^ 
flie  new  road,  unless  the  jury  impose  such  a  condition  upon  L°  ^il'ofa 
him :  but  the  parishioners  ought  to  keep  it  in  repair  for  the  ^"t  ofad 
future ;  because,  being  discharged  from  repairing  the  old  *road,  JJ]^.^"*" 
no  new  burden  is  laid  upon  them,  but  their  labour  is  only  r«  472I 
transposed  from  one  place  to  another.  But  if  the  new  road  lie  ^ 
in  another  parish,  then  the  person  who  sued  out  the  writ 
and  his  heirs  ought  not  only  to  make  it,  but  to  keep  it  in  re- 

C;  otherwise  the  parishioners  of  such  other  parish  would 
)  a  new  charge  upon  them,  and  no  recompence,  by  the  for- 
mer road  being  taken  away*  (/ )  Where  a  highway  is  inclos- 
ed under  the  authority  of  an  act  of  parliament  for  dividing  and 
inclosing  open  common  fields,  the  person  who  incloses  is  not 
bound  to  repair  it.  (g) 

*It  is  no  excuse  for  parishioners,  being  indicted  at  common  \^  473] 
law  for  not  repairing  the  highways,  that  they  have  done  their  The  sta- 
fuU  work  required  by  statute ;  for  the  statutes,  being  made  in  ^"J"  ^°  °®^ 
the  affirmative,  do  not  abrogate  any  provision  of  this  kind  by  the  com- 
the  common  law.  (i)  mon  law 

If  trustees  under  a  road  act  turn  a  road  through  an  inclo-  P'®^""<»"** 
sure,  and  make  the.  fences  at  their  own  expense,  and  repair  under  a 
them  for  several  years,  they  cannot  be  compelled  to  contuiue  road  act 
such  repairs,  unless  there  be  a  special  provision  in  the  act  to  "°^  obliged 
that  eflfect.  (k)    In  this  case  it  was  considered,  that  what  is  fences. 
meant  by  a  road  is  the  surface  over  which  the  king's  subjects 
*have  a  right  to  pass,  and  not  the  fences  on  each  side :  and  [*  474] 
that  the  owners  of  the  land  are  bound  to  repair  the  fences  on 
each  side,  unless  otherwise  provided  by  the  act  {I) 

e  Rex  9;  Skinner,  5  Eiq.  219.  t  1  Hawk.  P.  C.  c.  76.  s.  43.    3  Bac.  Abr. 

d  Id,  Ibid.  Highways  (G). 

e  3  Salk.  182.  k  Rex  r.  the  Com.  of  the  Llandilo  District, 

/  Ex  parte  Vennor,  3  Alk.  771,  2.  1  Hawk.      2  T.  R.  232. 

P.  C.  c.  76.  s.  7.  74,  75.  /  Rex  v.  the  Com.  of  the  Llandilo  District, 

e  Rex  r.  Flecknow,  1  Burr.  465.  2  T.  R.  232. 
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CoBftnic- 
tkmof  a 


town. 


[♦  476] 

Infonnm- 
tioo. 


It  has  been  held  that  a  tampike  act^  gMag  AncttaH  ftr 
..  repairiag  the  road  to  and  Ami  a  tow»  aflaclaaii  the  taiWBi(a) 
r;?!!xx.  In  the  caae  upon  which  the  dedsion  was  flMde  tt  was  aM 
cfcMfiiif  the  that  the  town  had,  lately  before  the  act  was  paaaad,  ban 
^I^f  ^  by  the  inhabitants,  and  that  it  was  kept  in  repair  hj 
and  was  then  so :  and  in  several  parts  of  the  act  ttw 
were  described  as  leading  from,  to,  and  ttroii^  paiikdar 
towns ;  but  when  it  mentioned  the  town  in  question,  it  only 
said  to  waA/rom  the  town,  omitting  the  word  **  tkramghJ*  (a) 

•Another  mode  of  proceeding  is  by  wfarwuMom,  wrhidimsjr 
be  granted  by  the  court  of  King^  Bench  at  their  diacraliiih 
But  they  will  not  grant  an  infonaation  to  oompel  a  parish  Is 
repair  a  highway,  which  is  not  much  used ;  aM  whm  it  ap- 
pears that  another  highway,  equally  conveoient  ta  tha  pahBcj 
IS  in  good  renair.  And  indeed  they  nerer  give  leafatsilaan 
information  tor  not  repairing  ahiiniway,  unleaa  It  appear  that 
the  grand  jury  have  been  guilty  of  gross  misbehavia»  hi  aat 
finding  a  bill ;  and  they  refuse  it  m  this  reason  timft  tta  fae 
[*  477]  set  on  conviction  upon  *an  information  cannot  beespeBMIn 
the  repair  of  the  highway  $  whereas  on  an  indictmeat  It  ia  al- 
ways so  expended,  (l) 

Though  it  is  often  stated  in  indictments  or 
nuisances  to  highways,  that ''  from  time  whereof  tha 
of  man  is  not  to  the  contrary,*'  or  '*  from  tlsM 
there  was  and  is  a  common  and  ancient  king's  htghw^y*  yet 
it  is  not  necessary  to  do  so ;  for  it  is  suiiicient  ta  ststs  in  a 
compendious  manner  thai  it  i$  a  highwajf.  ($)  Bat  tta  hlf^« 
way  must  be  alleged  in  tlie  presenbnent  or  indictment  to  Ua 
in  the  parish  indicted,  otherwise  it  is  not  bound  to  repur  It; 
and  if  it  be  not  so  alleged,  the  indictmeht  or  preaentmest  is 
erroneous,  .and  judgment  will  be  reversed,  (f)  Wheve  the 
indictment  is  against  a  particular  person,  charging  him  with 
the  repair  of  a  highway  in  respect  of  certain  lands,  it 
that  tne  occupier,  and  not  the  owner,  is  the  proper 
against  whom  the  indictment  should  be  brought ;  on  the  groand 
that  the  public  have  no  means  of  knowing  who  is  the  owncref 
the  lands  charged  with  the  repair :  and  it  does  not  seem  to  be 
material  what  estate  the  occupier  has  in  the  lands  liable.  («) 
The  averment  of  obligation  to  repair,  in  an  indictment  against 
a  person  for  not  repairing  bji  rea$an  of  tenurtf  will.  It  seeaMy 
be  sufficient,  if  it  state  that  the  defendant  ought  to  repidr,  ty 


Oftht  fonn 
of  an  In- 
dkUMDt  or 


«.  (0 


m  HammoiKl  v.  Brewrr,  1  Burr.  R.  ST6. 

n  id.  Ibid,  and  see  Rex  r.  Oamlingay,  1 
Leach.  528.  and  Rex  v.  Harrow,  4  Burr.  t091. 

f  3  Bac.  Abr.  Hifhw^  (H).  Rax  t.  the 
Inhabitaou  of  Steynmg,  Say.  n. 

r  It  it  not  within  the  icope  of  this  work  to 
treat  particularly  of  the  formt  of  the  plead- 
i■|l^  though  tome  of  the  prominent  points  con- 
cerning them  are  occationall v  mentioned.  For 
indictments,  pleasy  ftc.  relating  to  nuisances 


to  highwayt,  the  reader  is  reierred  to  tha  do. 
Circ.  Comp.  (8th  ed.)  301.  6  Wentw.  40Su  t 
Starkie  664.  3  Chit.  Crim.  L.  5T6. 607.  and 
the  notes  to  Rax  r.  Stoughton,  S  Saund.  tf7| 
ti  nmu 

s  Aspindall  t.  Brown,  3  T.  R.  965. 

/  Rex  r.  Hartford,  Cowp«  111. 

V  Reg.  r.  Watts,  1  Salk.  357.  Rag.r. 
Buckoell,  7  Mod.  55. 
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reason  of  the  tenure  of  his  lands,  without  adding  that  those 
who  held  tlic  lands  for  the  time  being  have  immemoriaUy  *re-  [*  4781 
paired ;  a  prescription  being  implied  in  the  estate  of  inheri- 
tance in  the  land*  (w)  But  an  indictment  against  a  parficutor 
part  of  a  parish^  such  as  a  district,  township,  division,  or  the 
like,  for  not  i*epainng  a  highway  in  the  parish,  stating  that 
the  inhabitants  of  the  district  fi-om  time  immemorial  mi^ht  to 
repair  and  amend  it^  is  erroneous ;  it  should  state  that  th^  in- 
habitants of  such  district  from  time  whereof,  &c.  have' used 
and  been  accustomedf  and  of  right  ought  to  repair  and  amend 
it :  for  the  inhabitants  of  a  particular  division  of  a  parish,  not 
being  bound  to  repair  by  common  law,  and  their  obligation 
arising  necessarily  only  from  custom  or  prescription,  the  in- 
dictment ought  to  shew  such  custom,  pi*escription,  or  reason^ 
of  tlicir  obligation,  {x)  So  it  has  been  decided  that  apresent- 
mcnt  under  the  statute  13  Gfto.  III.  c.  78.  s.  24.  against  a 
smaller  district  than  a  parish,  must  state  expressly  how  the 
inhabitants  thereof  are  liable  to  the  repair  of  the  I'oads.  (|^)  A 
material  variance  from  the  description  of  the  road  in  the  in- 
dictment will  be  fatal :  and  it  was  rilled  that  a  highway  lead- 
ing from  A.  to  B.  and  communicating  with  C.  by  a  cross  road, 
cannot  be  described  as  a  bighway  leading  from  A.  to  C.  and 
from  thence  to  B.  («)  In  every  indictment  against  a  parish 
for  not  repairing  a  highway,  thei-e  arc  three  essential  aver- 
ments :  the  first,  that  the  road  is  a  highway ;  the  second,  that 
it  is  out  of  repair,  and  the  third,  that  it  is  situated  in  the  pa-^ 
rish.  (a) 

It  was  ruled  in  a  late  case,  that  if  the  description  of  a  high-  of  iiie  de- 
way  in  an  indictment  for  thenon-rcpairof  it  be  too  indefintte^  '«"ce  under 
being  equally   applicable  to    several    highways,  advantage  iss^e^^and* 
should  be  taken  by  plea  in  abatement;  and  that  *thc  descrip-  r*  4791 
tion  given,  if  true  in  fact,  cannot  be  objected  to  at  the  ti'ial  of  the  ne- 
iinder  the  plea  of  the  general  issue,  (b)  ressity  for  a 

Where  an  indictment  or  pi-esentment  is  against  the  inhabi-  pie^*^ 
tants  of  a  parish  at  large,  who,  as  it  has  been  seen,  ai*e  bound 
of  common  right  to  repair  all  the  higliways  lying  within  it, 
they  may  u  jjon  the  general  issue,  not  g^uilty,  shew  that  the  high- 
way is  in  repair,  or  that  it  is  not  a  highway,  or  that  it  does 
not  lie  within  the  parish ;  for  all  these  ai'C  facts  which  the 
prosecutor  must  allege  in  his  indictment,  and  prove  oh  the 
pica  of  not  guilty,  (c)  But  it  is  settled  that  they  cannot,  up- 
on the  general  issue,  throw  the  burden  of  repairing  on  parti- 
cular persons,  *by  prescription,  or  otherwise ;  but  must  set 
forth  their  discharge  in  a  special  plea,  (d)    This  rule,  howev- 

w  Hex  r.  Sioujhion,  2  Saund.  158.  d.  note  a  2  Starkic  Ciim.  Plend,  667,  note  (/). 

(9).  b  Rex  r.  Hammersmith,  1  Starkie  R.  367. 

X  Id.    Ibid,     Hex   t.   Braughton,    5   Burr.  r  Rex  r.  the  Inhabitants  of  Norwich,  1  Sir. 

2700.  Free m.  522.  Rex  r.  Sheffield,2T.R.l]].  A^Xytts^qu.  Rex  v.  Stoughton,  3  Saund.  158. 

y  Rex  r.  Penderryn,  %  T.  5.  513.     Rex  r.  note  2. 
Marton,  Andr.  276.  d  Rex  r.  St.  Andrews,  1  Mod.  112.     Anon; 

z  Rex  V.  Great  Canfield^  6  Csp.  136.  1  Vent.  25^. 
vor.  T.                          33 


4J9 


^^m       ^^       ^W^^^^^^^Wi^P^F      ^^Wl     4W^^^B^^P  ^H^^^^^^^^^ 


tonpair. 


oTf  was  jreceatly  heM  M*  to  ufflj  ma 
of  mairiiig  was  traasfiEsmd  froM  tte  bO^Mnit^fituwtik 
to  omer  persons  by  a  public  act  of  wliafti  to  wMm  al 
are  supposed  to  be  pi:ivT,  and  of  wfeldi  all  an  aoMai'  d 
have  cMoizance^  (e)    w  here  a  perm  to  chargsd  wm  ||0ia> 
pairs  of  a  bighway,  or  bridge,  agmmgt  fswin  r%ki;  kaavf 
discharge  bimself  upon  ifo^yiitty  to  toe  iadictoi^    airftfcwi 
fcnre  wbere  a  particular  division  of  a  pariali  to'  AaargtA  wlib 
toe  repair  by  prescription,  or  a  parttcnlar  paraaai  kfj 
of  tenure  or  tiie  lilie,  which  are  obligattons  agaimfc  the 
nM>n  tow,  they  nuiy  throw  the  burthen  eilliiBr  on  the 
even  on  an  individual,  on  the  general  isaao.    And  i 
seems  to  be^  because  uoon  this  issue  the  nrooecator  to 
to  prove  that  the  defendanto  are  chargeahie  by  toWMPS 
scnption,  and  therefiore  the  defisndanto  may  dispfiva  iT  If! 
oraoelto  evidence;  but  if  they  will,  thoui^  vammmimOg^ 
ptosd  the  qiecial  matter,  it  U  heUnot  tobaeMi^toaBrto«t 
[*  480]  they  ought  •not  to  repair,  but  they  muat  go  torthwr  iii  #wr 

TiAYtiM  of  If  a  person  todicted  fornot  rqpairing  raljone  Umrnmt  ^  ^ 
o>>^<^  townstop,  or  otoer  particular  persons,  finr  not  repMig  \f 
prescri]^n,  pkad  (though  unnecessarily)  to  the 
and  riiew  who  ou^t  to  repair,  as  they  must  4/^  it  to 
ry  to  traverse  their  obligation  to  r^dr ;  bvtif  npat! 
dieted  tor  not  repairing  a  highway,  or  a  county  te  Ml  fMto>i 
ing  a  bridge,  and  they  throw  the  diarge  upon  n9i||li||iv  ttqr 
ought  not  to  traverse  their  obligation  to  repair,  §09  It 
verse  of  matter  of  law ;  and  sudi  traverse,  thoufdhiMq 
insirted,  is  demurrable  to,  and  therefore  ou(^t  always  to  be 
omitted.  {§) 
Where  any  subdivision  of  a  parish  is  liable  to  toe  rqpair  of 
parish  is  in-  a  highway,  and, toe  indictment  is,  notwithstanding,  pnfctrsA 
a^iv^l-^  against  the  whole  parish,  care  should  be  taken  to  pSmd  the 
s'lon  of  such  liability  of  such  subdivision ;  for  if  judgment  be  given  agsfaist 
parish  is  the  parish,  whetiier  after  verdict  upon  not  guilty,  or  to  da* 
il'imrrrthe  ^^ult,  tiie  judgment  wiU  be  cxmclusive  evidence  of  the  liAffito 
parish' must  of  the  whoU  parish  to  repair,  unless /roud  can  be  shewn,  (m 
Sj2d  sITch*  Fraud,  however,  is  only  put  for  example ;  for  if  tiie  other  wk 
liability,  tricts  can  shew  that  they  had  no  notiu  of  the  indictmmt,  aisA 
that  the  defence  was  made  and  conducted  entirely  by  toe  di»* 
trictui  which  the  highway  indicted  lay,  withouttheir  knowMga 

e  Kex  r.  the  IhhabitanU  of  St.  George,  3 
Campb.  222. 

/  Rex  t^  Yarnton,  I  Sid.  140.  Rex  r.  Horn- 
sey,  Carth.  213.  Rex  v.  City  of  Norwich,  1 
Sir.  180,  e/  se^.  Rex  r.  St.  Andrews,  3  Salk. 
183.  pi.  3.  Rex  v.  Stoughton.  2  Saund.  159. 
a.  note  (10).^  ^ 

g  Rex  V.  Stoughton,  2  Saund.  159.  c 
note  no).    Rennet  r.  Filkins,  1   Saund.  23. 


Where  a 


liote  m:    In  Rex  v.  Ecclesfield.  1   Barnew. 
and  Aid.  350,  351.,  J,  WiUiwM  arguend.  de^ 


nied  tliat  such  traverse  is  demurrabliy 
said  that  Rex  v.  The  InhabitanU  of  Glanoi* 
gan  contained  such  a  traverse,  (2  East.  35^ 
in  notes,)  and  that  the  better  precedents  have 
always  inserted  it.  Supposing  such  travecst 
to  be  necessary,  it  is  sufficiently  expressed  by 
a  plea  concluding  thus :  '« And  that  the  jnha* 
bttants  of  the  said  parish  at  larg^  ought  not 
to  be  charged  with  the  repairing  and  aaead* 
ing  the  same.** 
h  Rex  t,  Sc  Pancras,  Peake  R.  219. 


OBAP.  XXXI.  $  2.]  Evidence.  480 

or  privity,  the  court  will  consider  it  as  being  substantially  an  in- 
'  dictment  against  that  district,  and  give  the  other  district  leave 
to  plead  the  prescription  to  a  subsequent  indictment  for  not  re- 
pairing the  highways  in  that  parish,  (i)  And  in  a  late  case  of  an 
♦indictment  for  not  repairing  a  highway  against  the  parish  of  [*  481] 
Bardislandf  consisting  of  three  townships,  Eardisland^  Bur- 
iofif  and  Hardwickcy  where  there  was  a  plea  on  the  part  of  the 
township  of  Burton,  that  each  of  the  three  townships  had  im- 
memorially  repaired  its  own  highways  separately;  it  was 
held,  that  the  records  of  indictments  against  the  parish  ge- 
nerally for  not  repairing  highways  situate  in  the  township  of 
Eardialandf  and  the  township  of  Hardwicke,  with  general 
pleas  of  not  guilty 9  and  convictions  thereupon,  were  prima 
jade  evidence  to  disprove  the  custom  for  each  township  to 
repair  separately ;  but  that  evidence  was  admissible  to  shew 
that  these  pleas  of  not  guilty  were  pleaded  only  by  the  inha- 
bitants of  the  townships  of  Eardisland  and  Hardwicke  witli- 
owt  the  privity  of  Burton,  (t)  In  a  case  where  the  inhabitants 
of  a  parish  pleaded  that  the  inhabitants  of  a  particular  dis- 
trict were  bound  by  prescription  to^repair  all  common  high- 
ways situate  within  that  district, -save  and  except  one  common 
highway  within  the  said  district,  it  was  holden  that  the  plea 
might  be  supported,  although  it  appeared  that  the  excepted 
highway  was  of  recent  date;  and  it  was  also  holden  that  in 
such  a  plea  it  was  not  necessary  to  state  by  whom  the  excepted 
highway  was  repairable,  (u)  And  such  a  plea  ynll  be  good, 
although  it  does  not  state  any  consideration  for  the  liability  of 
the  inhabitants  of  the  district,  (d) 

It  has  been  held  that  the  record  of  an  acquittal  ujlOn  an  in-  Record  of 
dictment  for  not  repairing  a  highway,  is  not  evidence  to  shew  an  acquu- 
that  the  parish  is  not  liable;  on  the  gi-ound  that  some  other  evidence  to 
parties  might  have  indicted  them,  and  tliat  those  parties  could  shew  "bat  ^ 
not  be  bound  by  this  record,  (w)    And  a  satisfactory  reason  }^^  ?»«'» 
for  rejecting  such  evidence  altogether  seems  to  be  that  the  ac-  JfiJ^jo  1'*.' 
quittal  might  have  proceeded  upon  the  want  of  proof  that  the  pair. 
road  was  out  of  repair,  (x)   In  the  case  of  an  indictment  for  not 
repairing  a  highway,  which  it  was  alleged  the  defendant  was 
liound  to  repair  rafione  tenur^e^  *it  was  held  that  an  award  [*  4821 
made  under  a  submission  by  a  former  tenant  for  years  of 
tiie  premises,  could  neither  be  received  as  an  adjudication, 
the  tenant  having  no  authority  to  bind  the  rights  of  his  land- 
lord, nor  as  evidence  of  reputation,  being  post  litem  motam.  (y) 

The  general  highway  act  13  Geo.  IIL  c.  78.  s.  68.  enacts  13  g.  hi. 

t  Rex  r.  Stoughton,  2  Saund.  159.c.   note         y  Rex  r.  Cotton,  3  Campb.  444,  cor.  Dam- 

(10).     Rex  r.  Townscnd,  Dougl.  421.  pier,  J.  Stafford  Sum.  Ass.  1813.     The  Icarn- 

/  Rex  r.  Eardisland,  2  Cainpb.  494.  cd  judge  stated  that  it  was  a  question  of  con- 

u  Rex  V.  Ecclcsfield,  1  Starkie  R.  393,  sidcrable  importance,  .nnd  of  some  novcltjr ; 

d  Rex  V.  EcclesliclJ,  1  Barnew.  and  Ala.  and  wished  that  his  opinion  upon  it  could  bo 

348.  '  reviewed:  but,  from  the  manner  in  which  the 

w  Rex  r.  St,  Pancras,  Peake  R.2IP.  fnio«:tion  nrosp,  that  wa?  not  possible. 

r  Mann.  Ind.  N.  P.  R.  128. 
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rry  I  'o  tompetriit  witnefw  in  all  matten  rdalhre  to  tte 
IT'^'  Ihr  ai'U  iMitwithiitandiiig  bin  wlarjr  WMf  ariaem 


I' 


...  71.  ^.  t,:i,  that  the  Mineyor  of  any  pariali  or  phos 

Huftr 
tf«  ■  II 

iirM,  nil.!     forff-iiiin*H  and  prnaltieH  tliercby  inlictod. 

iii*ci  •.II  In    NCH'tion  furlluT  eiiarlM,  that  no  oonrictioB  bImII  be  hmk  hj  im- 

•ny  mTi.!!.  ^«h'  oI*  ^>^^  >»'^  *>nl^^  ■'!»"  confiraami  of  Iko  pwlj  occ 
ikr.  In  r«i!  Of  upon  tiic  oatli  of  one  or  more  credible  witnona^  «r 
uinrflM..    ^  yIp^  Qf  1^  juHtice ;  and  tliat  any  inbabitant  of  wmj 

or  plarr«  in  whicli  any  offence  shall  be  ooauwtted  ooMlniy  b 

the  ai*t»  shall  be  deemed  a  competent  witaeaa. 

tim  ptiiM.       In  a  li^te  case  of  an  indictment  for  not  wftgmia^  a  bigl- 

•  uiiir  niiv,  ^ny^  |j||.  prosecutor  was  examined  as  a  witiw  flv  the  yn- 

iLTwi'r      Nr«^tttion,  and  no  objection  was  taken  to  bis  oooipolBHEytCo) 

fMw  iiii  ih«  and  It  sremH  that  a  prosecutor  in  sncb  case  ia 

I'lVir'"       witiifSH ;  for,  thougli  the  court  is  authorimed  to 

aRainst  him  in  ca.Hc  the  proceeding  shall  nppoar 

vexHtloust  (a)  yet  tlio  court  would  scarcely  presaai 

inntancc,  that  the  prosecntor^s  conduct  hid  bees 

as  to  raise  an  obi«H*tion  to  his  competency ;  especially 

the  finding  of  a  bill  by  the  grand  jury,  (ft) 

4  iia  ]      •I'htHigh  thr  Maine  RUtfttQ  of  Geo.  IIL  by  a.  £4. 

■iiiurMii.   yfffi  have  He(*n,  (r)  that  no  presentments  or  indictaeato  ttsnia 

nif  ntionni  shall  be  removed  by  uriiarQri  before 

Judgment,  except  where  the  obligation  of  repairiag 

In  «|iieMtiou,  yet  Uiis  chiuse  does  not  take  away  the  vritat  lbs 

instance  of  tlie  pnisecut<ir ;  for  the  crowp  doea  aiot  tratene; 

and  it  was  calculatod  men^ly  to  prevent  delay  on  <bo  pert  of 

defendants,  (il)  And  it  h».H  been  holden  to  be  no  elgecti«MBi  to 

a  ctrtumkri  to  remove  mucIi  a  presentment,  that  it  is  pnaecated 

by  another  than  the  justice  presenting,  if  it  be  by  Ua  con- 

MenL(f)    The  ^  W.  ^i  M.  w  It.  s.  6.  also  provides  that  if  any 

indictment  or  prest*ntnient  be  against  any  persons  for  not  re- 

|iairing  highways,  or  briiiges.  and  the  right  or  title  to  >^V>ur 

(he  snnio  niA\  come  in  tpu'stion,  upon  a  suggestion  and  amda- 

\tt  made  of  tlie  (ruth  tiioi\HiCi  a  cerVtwari  may  be  granted, 

pni^idiMl  (ha(  (ho  |uir(y  pnvsecuting  such  certiorari  eater  into 

(he  ivcognixaiu  e  nienduniMl  in  the  act.    In  a  late  caao  it  was 

hold  (ha(,  u)M>n  lui  indictment  against  a  parish  for  notrepmr* 

ing  a  high\iav,  (ho  right  to  repair  may  come  in  qoestioa  so 

as  to  entitle  (ho  |mrish  to  remove  it  by  certiorari,  thoogb  tiie 

narish  pleati  m>(  guih  v  only,  it  being  stated  in  an  afidavit 

nled  by  (he  dofendan(s,  that,  on  the  trial  of  the  indictomrt^ 

the  question,  >iiho(hor(he  parisli  were  liable  to  repair,  sni 

the  right  (o  iv|mii\  would  i^mo  in  issue,  ffj    And  in  a 


•  K«x  r.  |(«iiiin«iMniil(,  1  SiaiWi«-  U.  .1'?.  eatr    for  wnut  tU'iVirm,  or  removed  \xj  crrtio- 
«  Hjr  \\m^  li  i;r*».  Ill,  c.  Ta.  •.  v-i.  ivt/»  -IjiT.  i  uu  »u  «nv  oihrr  wrii  or  procetf,  except  M 

•  Hex  r.  Ilnmnwrnmih,  I  5*1  uki^  K.  :i:»S«  tr^irmii  brioivinrntioued. 

•»»<*  («>•  «  Kr\  r.  noarnlHUis  Cowp.  T8. 

t  AhI<^  4T*.     An«l  l»v  »,  t\\  oi  i:»..  ^x^ww  t  Kr\  r.  IVndeinm,  S  T.  R.  tSO. 

\\  U  htriKvr  «rn«cie«l,  ilwi  no  p^H<s^;in^<  Ua.i  i  Kc\  r.  Tamtop,  St.  Marr,  3M.  &  S.  4BS. 

lnpuviM«ho<i  <kr  xh^  «ct  «Kiill  be  q«:t%hw'  ui  vt-  ' 
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ancient  case  it  was  decided  that  the  prosecutor  may  remove  ' 

an  indictment  by  certiorari,  though  there  be  no  affidavit  made^ 
nor  recognizance  given  according  to  the  statute,  {g) 

The  general  rule  of  a  new  trial  neveikbeing  allowed  *where  [*  4841 
tlic  defendant  is  acquitted  in  a  criminal  case  has  been  held  a  new  trial 
to  prevail  in   a  prosecution  for  not  repairing  a  highway,  {■°2*fL 
though  sucli  prosecution  is  usually  carried  on  for  the  pur-  ^^  acquit- 

Sose  of  trying  or  enforcing  a  civil  liability.  (A)  But  if  the  tai. 
efendants  be  found  guilty,  and  the  justice  of  the  case  seem 
to  require  it,  the  court  would  probably  grant  a  new  trial,  or 
stay  the  judgment  upon  payment  of  costs,  until  another  in- 
dictment be  preferred  for  the  purpose  of  trying  the  question 
of  liability  to  repair,  (i) 

The  object  of  prosecutions  for  nuisances  to  highways  is  to  of  thejudg- 
effect  either  a  removal  of  the  nuisance  in  cases  of  obstruction,  n^"^* 
or  the  repair  of  the  highway  in  cases  where  the  nuisance 
charged  is  the  want' of  reparation.  The  judgment  of  the 
court  is  usually  a  fine,  and  an  order  on  the  defendant  at  his 
own  costs  to  abate  the  nuisance  in  the  one  case,  {k)  and  in 
the  other  a  fine,  for  the  purpose  of  obliging  the  defendants  to 
repair  the  nuisance :  for  they  will  not  be  discharged  by  sub- 
mitting to  a  fine,  but  a  distringas  will  go  ad  inJlnUum  until 
they  repair.  {I)  But  in  order  to  warrant  a  judgment  *for  [*  485] 
abating  tlie  nuisance,  it  must  be  stated  in  the  indictment  to  be 
continuing  ;  as  otherwise  such  a  judgment  would  be  absurd,  (m) 
And  if  the  court  be  satisfied  that  the  nuisance  is  effectually 
abated  before  judgment  is  prayed  upon  the  indictment,  they 
will  not  in  their  discretion  give  judgment  to  abate  it.  And 
though  it  was  contended,  on  the  authority  of  several  cases,  (n) 
that  if  the  nuisance  be  of  a  permanent  nature  the  regular 
judgment  must  be  to  abate  it,  the  court  refused  to  give  such 
judgment  upon  an  indictment  for  an  obstruction  in  a  public 
highway,  where  the  highway,  after  the  conviction  of  the  de- 
fendant, was  regulai*ly  turned  by  an  order  of  magistrates, 


fRcx  I*.  Farewell,  2  Str.  1209. 
Rex  r.  Silvcrton,  1  Wils.  298.  cited  2 
Salk.  646.  iii  the  note.  Rex  r.  Mann,  4  M.  & 
S.  337.  Rex  r.  Cohen  and  Jacob,  1  Starkie 
R.  516.  and  see  Rex  r.  Reyndl,  6  East.  315, 
and  the  cases  there  cited,  ^e  ante^  401. 
that  the  record  of  acquittal  is  not  evidence  to 
shew  that  the  parish  is  not  liable  to  repair. 
But  in  a  recent  case,  where  the  defendants 
had  been  acquitted  on  an  indictment  for  not 
repairing  a  road,  the  Court  of  King's  Bench, 
though  they  refused  a  new  trial,  yet,  upon  ve- 
ry special  circumstances,  suspended  the  entry 
of  the  judgment,  so  as  to  enable  the  parties  to 
have  the  question  reconsidered  upon  another 
indictment,  without  the  prejudice  of  the  for- 
mer judgment.  Rex  r.  the  Inhabitants  of 
Wandsworth,  1  Selw.  and  Barnew.  63. 

t  The  judgment  was  so  stayed  in  a  case 
where  the  liability  to  repair  a  county  bridge 
was  in  question.  Rex  t.  the  Inhabitants  of 
Oxfordshire,  16  East.  223.    It  was  said  by 


Lord  Kenyon,  C.  J.  in  Rex  v,  Mawbey  and 
others,  6  T.  R.  619. — *<  In  misdemeanors 
there  is  no  authority  to  shew  that  we  cannot 
grant  a  new  trial  in  order  that  the  guilt  or  in- 
nocence of  those  who  have  been  convicted  may 
be  again  examined  into.^  It  may  be  observ- 
ed also  that,  in  cases  of  indictments  for  mis- 
demeanors, the  court  will,  in  its  discretion, 
save  the  point  for  consideration,  giving  the  de- 
fendant au  opportunity,  in  case  he  shall  be 
convicted,  to  move  to  have  an  acquittal  en- 
tered, kex  r.  Gash  and  another,  1  Starkie 
R.  445. 

k  Rex  r.  Pappineau,  1  Str.  68C.  1  Hawk. 
P.  C.  c.  75.  s.  15. 

/  Rex  r.  Cluwortb,  1  Salk.  35U.  6  Mod. 
163.     1  Hawk.  P.  C.  c.  76.  s.  249. 

m  Rex  r.  Stead,  8  T.  R.  142. 

n  Rex  r.  Pappineau,  ante,  note  (Ji),  Rex 
r.  the  Justices  of  Yorkshire,  7  T.  R.  467.  Rex 
r.  Stead,  onfc,  note  (m),  and  other  cases  cited 
in  those. 
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ana  a  certiflcate  was  oMainrd  of  the  Mfir  mqr  Mtag  ft  it 
tke  PMsagf  of  the  pablic,  and  the  aMavita  aMM  flud  n 
mttcn  of  ttie  old  way  indicted  as  waa  aflD  letaioed  waa  CrBai 
fiKMB  all  obHtnii'Uoiu  fb) 


[•  490]  *SECT.  in. 

OF  mrisurcEs  to  public  BiTua«*(d) 

ikknKi^i  '^  books  of  tlic  best  authority  a  river  oobiokmi  to  all  boi  ii 
highvijrt.  called  a  highway :  (a)  and  if  it  be  conaidered  aa  a  hUbwaj, 
any  obatnictionsy  by  which  ita  coarae  and  tte  nae  of  It  aa  a 
highway  by  tlie  king's  sabjccta  are  impeded,  will  fiill  wtthfai 
the  same  principles  as  those  which  relate  to  public  roadi^  aad 
which  have  been  considered  in  the  preceding  aectian  af  Hia 
chapter.  But  it  should  be  observed  that  a  kanwdT  jadge 
appears  to  have  considered  a  river  as  diftring,  in  aoaw  re- 
spects, at  least,  from  a  highway,  where  he  is  reportedTaa  have 
mid,  ^  Callis  compares  a  navigable  river  to  an  Ui^Kwaj : 
hot  no  two  cases  can  be  more  distinct  In  the  latter  caae^  If 
the  way  be  foundrous  and  out  of  repair,  the  pnbUc  havie  a 
right  to  go  on  the  adjoining  land:  but  if  a    ~ 


0  Rex  9.  Incledon,  13  East.  16-k' Jndgimnt  In  Rex  r.  WingAeld,  1  Blac.  R«p» 

was  given  that  the  defendant  f  hoLld  nay  a  n  ptirson  was  convicted  upon  an 

fine  to  the  king  of  6i.  8</.     In   Hex  r.  nir  Jo-  for  not  repairing  a  mad  ra/iotiflcMva^h 

ieph  Mawber  and  others  6  T.  R.  619.  it  \v;is  hpld  that  the  court  would  not  in(Rct  • 

held  that  a  certificata  by  justices  of  thi>  ponrc,  fuic,  on  a  certificate  of  the  road  Mng  riMl^> 

that  a  highway  indicted  i^  io  repair  i«  a  lesnl  ori,  iiiiiil  tlie  prosecutor^  co^t•  wara  paid, 
instrument  recognized  by  the  conrtv  of  taw,         a  1  Hawk.  P.  C.  c.  76.  s,  !•  citing tT  Am. 

and  admiuihle  in  evidence  after  conviction  23.     Fits.  279.    2  Com.  Dig.  397. 

when  the  court  are  about  to  impose  a  fine.  Anon.  Loft,  556. 


(3)  MASSACHt'sfrrrs. — In  the  case  of  the  Commonwealth  v.  Ruggles,  10 
Rep.  391,  it  was  decided,  that  the  provincial  statute  of  8  Anne  c.  3,  to  pre- 
Tent  nuisances  by  hedg^es  and  other  incumbrances,  obstracting  the  passaga  of 
fish  in  rivers,  is  still  in  force  ;  and  as  the  statute  declares  that  all  such  ob^nic- 
tions  are  common  nuisances,  an  indictment  as  for  a  nuisance  will  lie  agpuoit 
any  one  who  shall  erect  them,  the  special  remedy  provided  by  the  statute 
for  demolishiof^  them,  being  merely  cumulative. 

New  York. — The  Hudson^  even  above  tide-water,  is  a  public  river.  Pal- 
mer V.  Mulligan,  3  Caines^  Rep.  307. 

A  public  right  is  acquired  by  the  use  of  a  river,  (which  is  not  a  public 
liighway,)  for  more  than  twenty-six  years ;  the  navigation  of  which  caooot 
be  obstructed  by  the  owners  of  dams.     Shaw  r.  Crawford,  10  Johns.  Rep.  236. 

The  erection  of  a  dam  on  a  river  not  navigable,  is  not  indictable  as  a 
public  nuisance,  either  at  the  common  law,  or  under  the  statate  for  the 
preservatioD  of  fish  in  certain  cases,  passed  .*^d  April,  1801.  The  People  t. 
Piatt.  17  Johns.  Rep.  195. 
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happen  to  be  choked  up  with  mud,  that  would  not  give  the 

{mbtic  a  right  to  cut  another  passage  through  the  adjoining 
ands."(()  In  the  same  case  the  court  decided,  that  the 
public  are  not  entitled  at  common  law  to  tow  on  the  banks  of 
ancient  navigable  rivers,  (c) 

It  has  been  before  observed,  that  a  highway  may  be  changed  p  ^4011 
by  the  act  of  God  j  and  upon  the  same  principle  it  *has  been  cou^g^^jf 
holden,  that  if  a  water,  which  has  been  an  ancient  highway,  ri?er  it 
by  degrees  change  its  course,  and  go  over  diflferent  ground  changed,  u 
from  that  whereon  it  used  to  run,  yet  the  highway  continues  "ig"jJa^. 
in  the  new  channel,  in  the  same  manner  as  in  the  old.  (d)    It 
has  been  held  that  the  soil  of  a  navigable  river  primd  fade, 
though  not  necessarily,  belongs  to  the  king ;  and  is  not  by 
presumption  of  law  in  tiie  owners  of  the  adjoining  lands,  (e) 

It  is  a  common  nuisance  to  divert  part  of  a  public  naviga-  J?oni^"n' 
ble  river.  Whereby  the  current  of  it  is  weakened  and  made  public  rU 
unable  to  carry  vessels  of  the  same  burthen  as  it  could  be-  vers. 
fore.  CfJ  And  the  laying  timber  in  a  public  river  is  as  much 
a  nuisance,  where  tlie  soU  belongs  to  the  party,  as  if  it  were 
not  his,  if  thereby  the  passage  of  vessels  is  obstructed,  (g) 
The  placing  a  floating  dock  in  a  public  rivjer  has  been  also 
held  to  be  a  nuisance,  though  beneficial  in  repairing  ships :  (h) 
and  the  bringing  a  great  ship  into  Billingsgate  dock,  which, 
though  a  common  dock,  was  common  only  for  small  ships 
coming  witli  provisions  to  the  markets  in  London,  appears  to 
b^ve  been  considered  as  a  nuisance,  in  tlie  same  manner  as  if 
a  man  were  so  to  use  a  common  pack  and  horse  way  with  his 
cart,  so  as  to  plough  it  up,  and  thereby  render  it  less  conve- 
nient to  riders,  (i)  And  the  erection  of  weirs  aci*oss  rivera 
was  reprobated  in  the  eai'liest  periods  of  our  law.  "  They 
were  considei*ed  as  public  nuisances.  The  words  of  Magna 
Charta  are,  that  all  weirs  from  henceforth  shall  be  uttarly 
pulled  down  by  Thames  ♦and  Medway,  and  through  all  Eng-  [*  4921 
land,  &c.  And  this  was  followed  up  by  subsequent  acts 
treating  them  as  public  nuisances,  forbidding  the  erection  of 
new  ones,  and  the  enhancing,  straitening,  or  enlarging,  of 
those  whicli  had  aforetime  existed.''  (/;)  Upon  the  principle, 
therefore,  wliich  has  been  before  stated,  ({)  that  the  public  have 
an  interest  in  the  suppression  of  public  nuisances,  though  of 
long  standing,  it  was  held  that  a  right  to  convert  a  brush- 


b  By  Duller,  J.  in  Ball  r.  Herbert,  3  T.  K. 
263. 

e  Ball  r.  Herbert,  3  T.  R.  253. 

d  1  Hawk.  P.  C.  c.  76.  s.  4.  22  A*^.  93. 
1  Roll.  Abr.  390.    4  Vin.  Ab.  Chimin  (A). 

e  Rex  r.  Smith,  Doug).  441. 

/I  Hawk.  P.  C.  c.  75.  s.  11. 

g  6  Ba<;.  Abr.  jVuii,  (A),  where  it  is  also 
said,  "And  heuce  it  seems  to  follow  that 
private  stairs,  from  those  bouses  that  stand  by 
tbe  Thamti^  into  it,  are  common  nuisancoF. 


But  it  seems  thai  where  there  are  ruts  made 
in  the  banks  that  arc  not  annoyances  to  the 
river,  the  timber  lying  tlj€ro  is  no  nuisance.*' 

h  Anon.  Surrif  Ass.  at  Kingtton^,  1785,  cited 
in  the  notes  to  1  Hawk,  P.  C.  c.  75.  s.  11, 

I  Reg.  V.  Leech,  G  Mod.  145.  5  Bac.  Abr. 
.Vui*.  (A). 

k  By  Lord  Btlenborough,  C,  J.  in  Weld  r. 
Hornby,  7  East.  198,  199. 

/  Ante,  44';. 


I M Jiih  «cMt  hi  ■nod  tiwM,)  wm  mit  inHBiffiJ  W  ^mM 
tkat  fafr  TMn  igo  two-tUHi  af  tt  M  bM  ■•  c— imJ 

withoM  brtempttnL  («) 

cmh  Br  flte  1  Elu.  c  17.  the  taU^  of  M^  aea|*  vNk  *i 

rWcb  bMi  pnttodar  tnaiiids  or  netc  tbenfai  ^ectta^  vi*  fnUHM 

ZT Mb*   "po"  P^  o*^  *1^  foriritani  af  a  octtafai  pon^jr,  of  tte  M 

«kMne>      taken,  aw)  alao  of  the  anlawfU  trnffimea :  tad  loaa  fffc  •et'ft 

**°**-         «M  coDtended,  tiiat  a  parfy  1*7^  ctrtals  nani  caglav 

caUed  hwda  in  his  own  Oabeiy  wu  giD^  a(  a  ■MMea;  M 

the  coort  bdd  Oat  it  codd  mat  be  <-i»)Ki<l<-rr<)  as  a  nuimunr 

pabUc  or  BriTat«.(«)    And  it  haa  hrrn  mini  thai   nherr  s 

maaet  haa  been  aaalt  in  a  naTigahii  rt\rr  liy   arridrnt  and 

lalafcrtnWfBoiMdictmefitcaiiheanlntitiiHil.i^infittheownrr. 

tar  Mat  resMTiag  it(a)    Lord  Kenuii.  ('.  j.  Hud.  thAi  tJi«' 

grietance  had  been  occasioned,  aot  bv  anv  def^uh  nr  vilful 

■lacoadiict  or  the  ddjpndaot,  bat  ^  arriilrnt  ant)  mafarninv ; 

aad  that  it  woald  he  adding  to  tha  culiimitv  ii>  sakytct  tha 

partj  to  an  indictment  for  vhat  had  iirfw  ifilnl  Tron  caaiA 

aganrt  irtiich  he  could  not  gKard,  'ir  »iiirli  lie  roidd  Mft 

pvrent:  and  tfaourfa  it  was  urged  th^d  if  ilir  itrrradant  «M 

not  pnniBhable  for  naring  canaed  tte  iitii^;i>:ir,  \fi  it  wan  Uk' 

duty  to  have  removed  i^  and  that  he  ^  a-.  Ii:iblc  to  be  {mlictcd '. 

[*  493]  for  not  having  done  ho,  the  learned  jt'l^'-  ■•^»it\.  tbat  ]«crha|V'  ■ 

the  exnence  <h  removing  tlie  vease)  nii^ht  hatvir  atnmmtrd  fo 

man  than  the  whole  value  of  the  ^ini^H}  ;  ntid  thai  he  wmd 

therefore  of  opinion,  tliat  the  oBfence  chargt-tl  wa^i  not  the  sab- 

ject  of  indictment  (p) 

or  lU  lia-      It  is  sud  to  have  bcvii  ndjudged  that  if  a  river  be  iliqipid 

WiiiT  u       to  the  nuisance  of  the  country,  and  none  appear  boaad  by  we- 

^^^^^ot   Bcription  to  clear  it,  thoitc  who  have  the  pincary,  and  Ae  h^- 

■rini.iml  booring  towns,  who  havr  n  commnn  passage  and  «ia— rat 

rfth«  in-     therein,  may  be  compelled  to  do  it  {q)     For  nuisancea  ia  the 

■bt^X"'      nature  of  obstructions  an  indirtnient  will  of  course  li<^  if  the 

•.Kiiciini  ii.  river  be  such  aa  may  be  considered  a  public  highway. 


UP  latlSAKCES   TO   Pt'HIitt:    BBlDUEit. 

or  public         Tns  more  ancient  cases  do  not  supply  any  immediate  dcA- 

briilKei.       nitjon  or  description  in  terms  of  what  shfdl  be  considered 

"  public  bridges."     But  a  distinction  between  a  public  and  a 

n  Wild  r.  Hornby,  1  £>>(.  195.  p  Rex  r.  W>tlF,  1  E<p.  R.  6T£. 

n  Bulbroolu  f.  Sir  R.  Uoodaia  and  olhen,  j  I  Haok.  F.  C.  t.  75.  >.  13.    5  Bac.  UK. 

3  Burt.  II8B,  .Van  (C).    37  A».  10,    S  Roll.  .KIti.  I3T. 
a  Rei  T.  Waitt,  S  Eip.  R.  675. 
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'  private  bridge  is  taken  in  one  of  the  books,  (r)  and  made  to 
consist  principally  in  its  being  built  for  the  common  good  of 
all  the  subjects,  as  opposed  to  a  bridge  made  for  private  pur- 
poses :  and  though  the  words  **  public  bridges''  do  not  occur 
in  the  statute  22  Hen.  V III.  c  5.  (called  the  statute  of  bridg- 
es) yet  as  that  statute  empowers  the  justices  of  the  peace  to 
enquire  of  **  all  manner  of  annoyances  of  bridges  broken  in 
the  higkwaySf**  and  applies  to  bridges  of  that  description,  in 
all  its  subsequent  {irovisions,  it  may  be  inferred  that  a  bridge 
in  a  higkwaif  is  a  public  bridge  for  all  purposes  of  repair  con- 
nected with  that  statute.  And,  <<  if  the  meaning  of  the  words 
public  bridge  could  properly  be  ^derived  from  any  other  less  [*  494] 
authentic  source  than  this  statutable  one,  they  might  safely 
be  defined  to  be  such  bridges  as  all  his  majesty's  subjects  had 
nsed  freely  and  without  interruption,  as  of  right,  for  a  period 
of  time  competent  to  protect  themselves,  and  all  .who  should 
tiiereafter  use  them,  m>m  being  considered  as  wrong  doers  in 
respect  of  such  use,  in  any  mode  of  proceeding,  civil  or  cri- 
minal, in  which  the  legality  of  such  use  might  be  question- 
ed." («) 

But  a  bridge  built  for  the  mere  purpose  of  connecting  a  pri-  or  private 
vate  mill  with  the  public  highway,  or  for  any  other  such  mere-  bridges. 
ly  private  purpose,  would  not  necessarily  become  a  part  of  the 
highway,  although  the  public  might  occasionally  participate 
with  the  private  proprietor  in  the  use  of  it :  and  it  is  not  eve- 
ry sort  of  bridge,  erected  possibly  for  a  temporary  purpose, 
dhuring  a  time  of  flood  that  may  have  rendered  tlic  ordinary 
fords  impassable,  or  the  ordinary  means  of  passage  impracti- 
cable, which  can  be  considered  as  a  bridge  in  a  highway,  to 
be  repaired,  when  broken  down,  according  to  the  provisions 
of  the  statute  of  bridges,  {t) 

As  there  may  be  a  dedication  of  a  road  to  the  public ;  {u)  so  Deaieation 
in  the  case  of  a  bridge,  though  it  be  built  by  a  private  indivi-  "^  tho'puS- 
dual,  in  the  first  instance,  for  his  own  convenience,  yet  it  may  be  lic. 
dedicated  by  him  to  the  public,  by  his  suffering  them  to  have 
the  use  of  it,  and  by  their  using  it  accordingly,  (w)    And 
though,  where  there  is  such  a  dedication,  it  must  be  abso- 
lute, (a:)  yet  it  may  be  definite  in  point  of  time;  so  ^'that  a  [*  495] 
bridge  may  be  a  public  bridge,  if  it  be  used  by  tlic'^ ublic,  at 
all  such  times  only  as  are  dangerous  to  pass  through  the  ri- 
ver, (y)    A  bar  across  a  public  bridge,  kept  locked,  except  in 
times  of  flood,  is  conclusive  evidence  that  the  public  have  only 
a  limited  right  to  use  the  bridge  at  such  times :  and  if  an  in- 

r  2  Inst.  701.  2594.    2  Blac.  R.  687.    Rex  r.  the  Inhabi- 

<  By  Lord  Ellenborough,  C.  J.   in   Rex  r.  tants  of  the  West  Riding  of  Yorkshire,  3  East, 

the.  Inhabitants  of  Bucks,  12  East.  204.  342.     And  see  post,  503,  el  seq, 

t  Rex  r.  the  Inhabitants  of  Bucks,  12  East.  x  According  to   the  doctrine  in  Roberts  v. 

^^  204.  Karr,  1  Campb.  262.  in  the  note.    And  see 

u  JlntCy  450,  ante^  451. 

to  Rex  V.  the  Inhabitants  of  Glamorgan,  2  ^v  I^«^  v-  the  Tnhabitants  of  Northamftoo^ 

East.  336.    Glasbuine  bridge  case,  5  Burr.  2  M.  and  S.  262. 
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dictnient  Ibr  not  keeping  it  in  repair  states  that  it  is  used  hj 

the  king*tt  HubjectH,  **  at  their  free  will  and  pleasure,**  the  t^ 

riance  in  fatal,  (x) 
A  bniifie         But  a  bridgt*  built  in  a  public  way,  without  public  utilitj, 
may  tw  in-  j^  indictable  as  a  nuisance ;  and  ho  it  is  if  built  colourmbly  ia 
u  Duisaoco.  ttn  iniperfect  or  inconvenient  manner,  with  a  view  to  onow 

the  onus  of  rebuilding  or  impairing  it  immediately  on  thei 

oi  iiui>au.      Where  a  bridge  is,  in  the  sense  which  has  been  described, 


reh  to 


brill  e»  b     ^  bridge  in  a  Aij^Airciy,  it  ^ill  of  course  be  as  public  as  Ae 
obmuc-  ^   highway  itself  in  >^hi(*li  it  is  situate,  and  of  which,  for  the  par- 
<ion«.         iNMc  of  passage,  it  must  be  uiiderstood  to  form  a  part,  {h)  AU 
iU'tual  obstructioiLs  therefoiv,  to  such  bridges  will  come  with- 
in the  rules  already  stated  with  respect  to  nuisances  to  high- 
ways by  obstruction,  (r)  and  do  not  require  a  repetition  in 
tliis  place.     Then*  is,  however,  one  case  not  previoualy  moi- 
tioiied,  where  the  defendant  was  indicted  for  not  repairing  a 
house  adjoining  to  a  public  bridge,  which  he  was  bound  to 
pair  ratione  tenura'^  but  |ieniiitted  it  to  be  so  much  out  of 
pair  that  it  was  ready  to  fall  upon  ^leople  passing  over  die 
bridge.     It  was  found  by  a  s|)ecial  verdict  that  the  defendant 
was  only  tenant  at  will  of  the  house :  but  the  court  adjudged 
that  lie  ought  to  repair,  so  tliat  the  public  should  not  be  pre- 
I  *  4i)ti]  judiced ;  and  tliougli  not  |)ro|H'rly  ^chargeable  to  repair  the 
house  ratione  tenur<T,  yet  thut  the  averment  should  be  intend* 
cd  of  tlie  {Missession,  and  not  of  the  service,  (d)     It  may  also 
be  iiieiitioned  that  by  the  13  Geo.  III.  c.  78.  s.  63.  if  any  per- 
son collecting  the  tolls  of  a  public  bridge  shall  keep  any  vic- 
tualling house,  alehouse,  or  other  place  of  public  entertain- 
nieiit,  or  shall  sell,  or  iNM*niit  to  he  sold  therein,  any  wine, 
l)eer,  li(|uors,  Ki\  by  irtail,  he  shall,  upon  conviction  before  a 
justice  of  the  iK»ace,  forfeit  fi\c  |M)unds  for  every  such  oilence. 
i>f  iiui^an-      'I'lio  iiuisances  whidi  luoir  fn'^juently  arise  to  the  public  in 
brUjRi's  by    ^'^^l^*^'^  «f  bridges  lire  in  the  natui*e  of  non-feaxnnce^  from  the 
not  repair-   neglect  of  the  parties,  upou  whoni  the  bunion  is  thrown,  to 
iiisihein.     keep  them  in  a  ju-oiK^r  state  of  repair. 

The  rtniiiiy  As  parishes  an*  hound  to  lYpairthc  public  ways  within  their 
immrH!  •^i'*»^*'*<'^«  **'>  ^*^*'  inhabitants  of  thc  couiity  at  large  are,  primA 
liubif  To  7'^^'^*  ^''^^  ^''  conimoii  riu;lit,  liable  to  the  ivpair  of  all  public 
ihe  repair  bridges  wilhiu  its  limits:  unless  they  can  shew  a  legal  obli- 
nc"i.rif/'cl  g"<><>"  <•"  some  other  [persons  or  public  bodies  to  bear  thebur- 
bnt  they   *  tlicii :  (<*)  and  tliis  witlnml  aiiv  distinction  as  to  foot,  horse,  or 

-   Kox  V.  ilit;    Mupiuia   «)!'  IJi!.:kiiii:li:nn,   -I  c  .hitiy  AG\.  rt  srq^i. 

t'lunph.  J  Si*.  d  lUi;.  r.  Waisou,  2  Lord  Rayui.  856. 

tt  Re\  r.  the  Inhauitaiits  of  ilir  \V«--^t    ITuI-  c  2  lii>t.  700,  701.  in  the  coin  incut  upon  the 

»»R  "I"  Yorks-hire,  2   Ka.M.    U.   :M2.     P.iit   -.i-  -Mtut.- ol  hrii'i-c!*,  22  Hon.  VIII.   c.   5.     The 

/*«/>  43  Cjco,  lll.c.  5J».  >,  :"•.  i»>  la  the  liability  »rj);ii;Hion  (jf  public   bridgt's  wad  |>arl  of  the 

of  counties  to  repair  biidges  ^Ae/v«r"/fr  to   hv  Irinihia  ntntsitas  xa   which,   by    the   ancient 

errcted.  luw,  rvriy  nian*^  estate  was   liable,  namely, 

^  Hc\  (.  thi  luliabit.'ini-'Oi  IW<  \\- ,  12  l\'-t.  trintltUo  contra ho^tcnu  arciutn  rtmstructio^  et 

-*'••  20;^.  i;»'^i/.  -VI  .'rnari'.tin. 
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carriage  bridges.  (  f )  But  a  corporation  aggregate,  either  in  may  shew 
respect  of  a  special  tenure  of  certain  lands,  or  in  respect  of  a  ****ViaSr' 
special  prescription,  and  also  any  other  persons  hj  reason  of 
such  special  tenure,  may  be  compelled  to  repair  them,  (g)  And 
if  part  of  a  bridge  lie  within  a  ^franchise,  those  of  the  fran-  [^ 
chise  may  be  charged  with  the  repairs  for  so  much :  also  by 
a  special  tenure  a  person  may  be  charged  with  the  repairs  of 
one  part  of  a  bridge,  and  the  inhabitants  of  the  county  be  lia- 
ble to  repair  the  rest  (h)  A  prescription,  that  the  lords  of 
the  manor  ought  to  n^air  abridge,  is  good, being  laid  ratiom 
tenursBf  by  reason  of  the  demesnes  of  the  manor,  (i)  And  as  the 
obligation  is  by  reason  of  the  demesnes  of  tf  ic  manor,  if  part  of 
the  demesnes  be  granted  to  an  individual,  he  will  be  cAIiged  to 
contribute  to  the  repairs ;  but  the  indictment  may  be  against 
any  of  the  tenants  of  the  demesnes,  and  it  will  be  no  defence 
on  an  indictment  against  one  of  tiiem  that  another  is  also  lia- 
ble, {k)  And  where  an  individual  is  liable  to  repair  a  bridge, 
his  tenant  for  years,  being  in  possession,  will  be  under  the 
same  obligation,  and  liable  to  an  indictment  for  the  neglect.  (£) 

In  a  late  case  a  question  was  made,  as  to  the  evidence  on 
vrhich  a  jury  might  find,  that  tlie  defendants  were  an  imme- 
niorial  corporation,  and  liable,  in  their  corporate  character, 
to  the  repair  of  a  bridge. 

The  evidence  was  of  a  charter  of  Edward  VI.  granted  up-  Stratford 
on  the  recited  prayer  of  the  inliabitants  of  the  borough  of  "pon  Avon 
Stratford  upon  Jvon,  « that  the  king  would  esteem  them,  the  ^^emoriir" 
inhabitants,  worthy  to  be  made,  reduced,  and  erected,  into  a  corporation 
body  corporate  and  politic  f*  and  thereupon  proceeding  *to  [*  498] 
^^ grant  (without  any  word  of  conjirmation)  unto  the  inJiaJn'  liable  in 
tants  of  the  borough,  that  the  same  borough  should  be  a  free  yat^chaT" 
borough  for  ever  thereafter  ;*^  and  then  proceeding  to  incorpo-  racier  to 
rate  them  by  the  name  of  the  bailiffs  and  burgesses,  &c.    And  the  repair 
this,  it  was  considered,  would,  without  more,  imply  a  new  in-  *^*^*'^"*'R*- 
corporation.     But  the  same  charter  recited  that  it  was  an  an- 
derU  borough,  in  which  a  guild  was  thei*etofore  founded,  and 
endowed  with  lands,  out  of  the  rents,  revenues,  and  profits  of 
which  a  school  and  an  alms-house  were  maintained,  and  a 
bridge  was  from  time  to  tinu  kept  up  and  repaired ;  which 


/  By  Lord  EUonborougb,  C.  J.  in  Rex  v. 
the  Inhabitants  of  Salop,  13  East.  97.  The 
point  was  not  argued,  as  it  was  brought  be- 
fore the  court  by  a  Sftecial  case,  reservcrl  up- 
on the  trial  of  an  indictment  at  the  sessions, 
which  the  court  considered  os  a  very  };reat  ir- 
regularity, and  did  not  pronounce  any  judg- 
ment. 

g  1  Hawk.  P.  C.  c.  77.  s.  2.  1  Bac.  Abr. 
Bridgts.  A  body  politic  m<ty  be  bound  either 
rtUione  Itnura  sire  prtucriptionis ;  but  a  pri- 
vate person  does  not  appr'ar  to  be  liable  upon 
m  general  prescription.  21n^t.  700.  13  Co. 
33.  1  Salk.  358.  3  Salk.  77,  381.  and  see 
an/e,'469. 

h  1  Bac.  Abr.  Bridges,  1  Hawk.  P.  C.  c. 
77.  8.  I. 


i  Reg.  r.  Sir  John  Bucknall,  2  Lord  Rayn^ 
804.  In  the  first  instance,  at  Ki*i  Prius^  (2 
Lord  Rayixi.  792)  HoU,  C.  J.  ruled  that  tho 
prescription  was  good  without  saying  raiione 
fenurcPy  on  the  ground  that  the  manor  might 
have  been  granted  to  be  held  by  the  service 
of  repairing  the  bridge  before  the  statute  tpiia 
emptorrt  trrrarum,  or  that  the  king  might  make 
surh  a  grant,  he  not  being  bound  by  the  sta- 
tute ;  but  he  afterwards  changed  his  opinion. 

k  Id.  Ibid.  792.  Reg.  r.  the  Duchess  of 
Buccleugh,  1  Salk.  358.  And  sec  ante,  470, 
471. 

/  Ret;.  V.  Sir  John  Bucknall,  2  Lord  Raym. 
004.  And  see  Reg.  r.  Watson,  2  Lord  Raym. 
856.  antej  495,  496.     See  also  antc^  477.  note 
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guild  was  tiien  dissolved,  and  its  lands  lately  oom»  into  tiie 
king's  hands ;  and  further  recited  that  the  inhaHtrnnig  of  iho 
horaugh^from  time  immemorial  had  enjojed  franehue$9  (ikr- 
tie$,  free  customs,  jurisduium$f  privileges,  exemptions,  and 
immunities,  by  reason  and  pretence  of  the  guild,  and  of  char- 
ters, grants,  and  confirmations  to  the  guild,  and  otherwimp 
which  the  inhabitants  could  not  tiien  hold  and  enjoy  by  tha 
dissolution  of  the  guild,  and  for  other  causes,  by  means  whetv* 
of  it  was  likely  that  the  borough  and  its  government  wonldfiJl 
into  a  worse  stale  without  speedy  remedy ;  and  that  tiiera^ 
upon  the  inhtAiUnts  of  the  borough  had  prayed  the  king's  far 
TOur  (for  bettering  the  borough  ami  gtroemment  ihereoff  and /ar 
onppmimg  the  great  charge$  which  from  time  to  time  tbey  were 
bound  to  sustain,)  to  be  deemed  worthy  to  be  nuide,  &c.  a  bo* 
dy  corporate,  &c«  And  thereupon  the  king,  t^fan*  grantiBg  ta 
the  inhabitants  of  the  borough  to  be  a  corporation  (as  befiuv 
stated),  granted  them  the  same  bounds  and  limit$  as  the  kh 
rough  and  the  jurisdiction  thereof /rom  time  immemorial  had 
extended  to.  And  then. ''  willing  that  the  almS'kouoe  and 
school  should  be  kept  up  and  maintained  as  fluawlptore, 
(without  naming  the  bridge) ,  and  that  the  great  charges  is 
the  borough  and  its  inhabitants  from  time  to  time  umfaat 
might  be  thereafter  the  better  sustained  and  smfferled^ 
nanted  to  the  corporation  the  lands  of  the  lale  goikL 
There  was  also  evidence  by  parol  testimony,  as  far  back  as 
living  memory  went,  that  the  corporation  had  always  I'tpairsd 
the  bridge.  And  the  court  held  that,  taking  the  whole  of 
[*  499]  •flie  charter  and  the  parol  testimony  together,  the  ppopondnr- 
anoe  of  the  evidence  was,  first,  that  this  was  a  oorponilum  bf 
prescription^  though  words  of  ci*eation  only  were  used  in  the 
/  incorporating  part  of  the  charter  of  £dw.  VI. ;  and,  secondly, 

that  the  burden  of  repairing  the  bridge  was  upon  such  pre- 
scriptive corporation,  during  the  existence  of  the  guild,  before 
that  charter ;  though  the  guild  out  of  their  revenues  had,  in 
fact,  repaii*ed  the  bridge,  but  only  in  case  of  the  corporation, 
and  not  ratione  tenuree  ;  and  that  the  corporation  were  still 
bound  6y  prescription^  and  not  merely  by  tenure.     A  verdict, 
therefore,  against  them  upon  an  indictment  for  the  n<m-repair 
of  the  bridge,  charging  them  as  immemorially  bound  to  the 
repair  of  it,  was  held  to  be  sustainable,  (m) 
81  H«ii.         ^^^  statute  22  Hen.  Y III.  c.  5.  called  the  statute  of  bridges^ 
VIII.  c.  25.  and  made  in  affirmance  of  the  common  law,  enacts,  that  the 
tiiiir****air-  J"^^^®*  ®f  ^^  peace  in  every  shire,  franchise,  or  borough,  or 
log  of        ^^^^  ^^  them,  whereof  one  to  be  of  the  quorum,  may  inquire 
Miget.       and  determine,  in  their  general  sessions,  of  annoyances  of 
bridges  broken  in  the  highways,  and  make  such  process  and 
pains  on  every  presentment  against  the  persons  charged,  kc 
as  the  King's  Bench  is  used  to  do,  or  as  it  shall  seem  by  their 

m  R^i  v.  the  Mayor,  &c.  of  Stratford  upoo  Avon,  14  East.  348. 
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discretions  to  be  mcemtry  and  coATcniMt  («)    It  tiieii  emtctSy 
tliat  iKiiere  it  cannot  be  known  what  hnndred,  oitj,  ttywn,  Ac 
ought  to  make  such  bridges  decayed,  they  shallf  if  without 
city  or  town  corporate,  be  made  by  the  inhabitants  of  Ihe 
shire  or  riding;  and  if  within  any  city  or  town  corporate^ 
then  by  tike  inhabitants  of  such  city  or  town  corporate)  ant 
that  if  part  shall  be  in  one  shire,  kc  and  part  in  another,  tto 
inhabitants  of  each  shall  repair  and  make  sudi  part  as  lies 
within  thrir  respective  limite.  (o)    The  statute  then  prooeeds 
(after  making  provisions  for  the  taxing  of  the  persons  liable 
to  contribute  to  the  repairs  and  for  the  appointment  of  collec- 
tors, kc)  by  enacting  that  such  *partB  of  highways  as  lie  [*  500] 
n«xt  adioining  to  the  ends  of  bridgpes,  by  the  space  of  three  ^"^  "'  ^ 
hundred  feet,  shall  be  amended  as  often  as  need  shall  require^  [„|  of^soo 
and  that  the  justices,  or  four  of  them,  whereof  one  to  be  of  the  feet  ,of  the 
quorum,  wilhin  their  several  limits,  may  enquire  and  detos  ^l^.^f  J' 
iU«,  in  their  general  sessions,  aU  annoyilncee^therrin,  and  do  j^nln;';, 
in  every  thinff  concerning  the  same  in  as  ample  a  manner  as  ^^  bridges. 
they  may  do  mr  making  and  repairing  bridges,  by  virtue  of 
flie  act.  (p)    It  has  been  holden  in  the  construction  of  this . 
statute  that  no  private  bridges  are  within  its  purview,  but 
only  such  as  are  common  in  the  highways  wnere  all  tht 
king^s  liege  people  have  or  may  have  passage,  {q)    Unless  the 
justices  of  a  town,  &c*  be  four  in  number,  and  one  of  tiie 
quorum,  they  have  no  jurisdiction  under  this  statute.    But  the 
justices  of  the  county  in  which  such  town  (not  beine  a  county 
of  itself  and  not  having  ttie  number  of  justices,)  shall  lie,  may 
determine  as  to  the  annoyances  of  bridges  within  the  town,  &c. 
if  it  be  known  for  a  certainty  what  persons  are  bound  to  repair 
tiiem ;  but  if  it  be  not  known,  it  seems  that  such  annoyances 
are  Icit  to  the  remedy  at  common  law.  (f)  . 

It  appears  also  to  have  been  holden,  that  where  the  king  Where  the 
enlarges  the  boundaries  of  a  city,  by  annexing  part  of  the  ^|^^"*^^j^^j^it 
county  to  the  county  of  the  city,  the  enlarged  part  is  to  be  larged^  Tt' 
considered  as  parcel  of  the  old  county  of  the  city,  so  as  to  may  be  lia- 
charge  its  inhabitants  with  the  repairs  of  bridges  which  were  p|^';/^  ^^~ 
situate,  at  the  time  when  the  statute  d2  Hen.  YlU.  c  5.  was  bridge  in 
made,  within  the  county  at  large.    The  point  was  put  upon  ^^^  ^\T\^^ 
the  ground  that  the  statute  lays  no  absolute  charge  till  n  ^°  ^^  *  ^  - 
bridge  is  in  decay;  so  that  though,  when  the  statute  was 
made,  the  bridges  in  question  were  within  the  county  of 
JVbrfoUk,  yet,  as  they  were  not  then  in  decay,  the  statute  had 
BO  operation  upon  them  before  they  were  annexed  to  the  city 
€S  Mbnvidu  {$) 


n  S.  1.  r  1  Hawk.  P.  C.  c.  77.  &.  30.     2  In&t.  TOt- 

0  S.  S,  3.  1  Rex  r.  the  Inhabitants  ef  Norwich,  1  Str. 

ji  S.  9.  177.    And  see  also  Rex  r.  the  Inhabitant!  of 

Q  I  Hawk.  P.  C.  c.  77.  s.  19.  and  sec  anfc.  St.  Peter  in  York,  2  Lord  Raym.  1249. 
493,494. 
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Of  the  ia.       mjim  pwticolM-  inhabit— t  or  taliaMff  «ff  a 

''''"~"'*  imut  or  tenuto  of  land  cluumakb  vilii  Ihe  mpain'^a 
public  bridge,  may  be  made  drmidanta  to  an  ianclmnitfer 
not  repairing  iU  and  be  liable  to  pay  tba  whole  fae  anmni 
by  the  court  for  the  defiiult  of  aiicb  repain;  aad  ahall  be  prt 
to  their  remedy  at  law  for  a  contribation  froai  those  who  ait 
boond  to  bear  a  proportionable  share  in  the  chain»(g)  Ho 
indictment  ought  to  shew  what  tort  of  bridge  H  lo  |  abettor 
for  carts  and  carriages,  or  for  horses  or  footaea  oa^:  and  if 
the  duty  to  repair  arise  by  reason  of  the  teaara  eff  eeHsia 
lands,  tiie  indictment  must  shew  where  thooe  loada  lia.(i) 
It  has  been  holdcn,  tliat  an  indictoMnt  char^pag  aa  iadividw 
with  the  repair  of  a  brid|(e,  by  reoam  oj  ku  hdmg  wmmer  md 
nraprietor  oj  a  certain  naxxgaium^  is  not  eqaiyaloat  to  chaipag 
him  ratione  UnnrsPn  but  is  erroneous ;  and,  if  jod|gmeot  be 
given  thereon,  it  will  be  reversed  upon  a  writ  of  enar*  AmA 
it  seems  that  a  count,  charging  an  individual  by  leaaaa  of 
being  owner  of  a  navigation  under  a  privole  act  of  parlia- 
mentf  must  set  fortli  tlie  act  (?)  In  presentmento  by  the  graal 
jury,  it  is  said  that  there  is  no  occasion  to  shew  who  no|^  to 
repair ;  and  that  it  is  sufficient  if  the  defect  be  ahewB^  and  tte 
bridge  stoted  to  be  public,  {k) 

Of  the  plea.      It  is  laid  down,  that  it  is  not  sufficient  ibr  the 

an  indictment  for  not  repairing  a  bridge  to  exco      

[*  514]  by  shewing  eitlier  that  they  are  not  bound  to  npair  *tfae 
whole  or  any  part  of  Uie  bridge,  without  shewing  what  otter 
person  is  bound  to  repair  it*  and  that  in  such  case  the  whole 
charge  shall  be  laid  u|)on  the  defendants  by  reaaaa  of  thor 
ill  plea,  (l)  But  it  is  submitted  that,  from  analogy  to  the  case 
of  highways,  this  doiMrine  must  be  understood  only  of  indict- 
ments against  tlic  (MHintyy  an;l  not  of  indictmeato  agm^fM^ 
individuals,  or  bodies  corporkte,  who  are  not  of  coaimoa  right 
iKiund  to  repair ;  iMM^ause,  as  it  lies  on  Uie  prosecutor  spediJfy 
to  state  the  grounds  on  which  such  persons  are  liable,  they  mmj 
negative  tlicsc  parts  of  the  charge  under  the  geneiiil  issne.  (m) 
And  it  has  been  Iioldcn  u{H>n  an  information  for  not  repairing 
a  bridge,  that  the  defendants  if  not  chargeable  of  coounoa 
right,  may  discharge  themselves  upon  tlie  general  issne. (a) 
But  it  is  clear  that  the  inhabitants  of  a  county,  in  order  Is 
exonerate  themselves  fn)m  the  burden  of  repairing  a  bridgD 
lying  within  it,  must  shew  by  their  plea  that  some  other  person 
is  liable  to  repair.  {<))  It  has,  liowever,  been  recently  decided, 
that  it  is  competent  to  the  inhabitants  of  a  county,  upon  the 

g  1  Hawk.  P.  C.  c.  7T.  5.  .?.     1  Bhc.  Abi.  /;  A  Ciiit.  Ciriin.  Law,  592.  citine  Andr.SSo. 

Bride^es,  where  the  reason  given  is.  thai  cum-.  /  1  Hawk.  P.  C.  r.  77.  ».  4.     I  Bic.  Abr. 

of  thin  nature  require  the  greatest  expedition  ;  linders.     1  Burn.  Just.  Brid^tt,  V. 

and  bridges  being  of  the  utmost  necessity  aro  m  .J  Chit.  Crim.  L.  592. 

not  to  li«  unrepaired  till  law  sui'.*  nrr  deter-  n  Ilex  r.  tlic  Inhabitants  of  Norwich,  1  Su. 

"»ined.  177.  and  see  ante^  479,  480. 

h  1  Hawk.  P.  C.  c.  77.  s.  :,,  o  Rex  r.  the  Inhabitants  of  Wilts,  1  Salk. 

I  Rex  r.  Kerrison,  1  M.  and  S.  4:**,.  i.-o.     2  \^x^  Ravm.  1174. 
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general  issue,  to  give  evidence  of  the  bridge  having  been 
repaired  by  private  individuals.  But  this  evidence  appears 
to  have  been  considered  barely  admissible  as  a  medium  of  proof 
that  the  bridge  was  not  a  public  bridge,  which  undoubtedly 
the  defendants  had  a  right  to  prove  by  every  species  of  evi- 
dence :  and  the  court  seemed  to  think  that  it  would  have  but 
little  effect ;  though  in  order  to  ascertain  .whether  a  bridge  be 
public,  the  mode  of  its  construction,  and  the  manner  of  its 
continuance  may  be  circumstances  which,  as  they  are  con- 
nected with  others,  may  have  much  or  little  weight,  (p) 

*It  is  said,  that  where  the  defendants  plead  that  an  indivi-  [*  515] 
dual  ought  to  repair  the  bridge  mentioned  in  the  indictment, 
and  take  a  traverse  to  the  charge  against  themselves,  the 
attorney  general,  in  this  special  case,  may  take  a  traverse 
upon  a  traverse,  and  insist  that  the  defendants  are  bound  to 
the  repairs,  and  traverse  the  charge  alleged  against  the  indi- 
vidual :  and  that  an  issue  ought  to  be  taken  of  such  second 
traverse ;  and  that  the  attorney  general  may  afterwards  sur- 
mise that  the  defendants  are  bound  t%  repair  it,  and  that  the 
whole  matter  shall  be  tried  by  an  indifferent  jury,  {q)  But 
where  the  inhabitants  of  a  county  are  indicted  for  not  repair- 
ing a  bridge,  and  they  throw  the  charge  ^pon  another,  they 
ought  not  to  traverse  their  obligation  to  repair ;  as  it  is  a  tra- 
verse of  a  matter  of  law,  and  might  be  made  the  subject  of 
demurrer,  (r) 

Where  to  an  indictment  against  a  riding  for  not  repairing  The  pieu 
a  public  carriage  bridge  the  plea  alleged  that  certain  town-  ™"*^  ^°'^" 
ships  had  immemoriaUy  used  to  repair  the  said  biidge,  it  was  wuh^lhc 
held  that  evidence  that  the  townships  had  enlarged  tibe  bridge  facts. 
to  a  carriage  bridge,  which  they  had  before  been  bound  to 
repair  as  a  foot  bridge,  would  not  supjiort  the  plea,  {s)    And, 
upon  the  same  principle,  where  it  was  proved  that  a  particu- 
lar parish  was  bound  by  prescription  to  repaii*  an  old  wooden 
foot  bridge,  used  by  carriages  only  in  times  of  flood,  and  that 
about  forty  years  ago  the  trustees  of  the  turnpike  road  built 
on  the  same  site  a  much  wider  bridge  of  brick,  which  had 
been  constantly  used  ever  since  by  all  carriages  passing  that 
way ;  it  was  holden  that  these  facts  did  not  support  a  plea 
pleaded  by  the  county  that  the  parish  liad  immemorialljf  re- 
paired, and  still  ought  to  repair,  tlic  said  bridge,  {t)    In  a 
case  where  the  county  was  indicted  *i'or  not  repairing  a  [*  516] 

p  Rex  r.  the  Inhabitants  of  Northampton,  r  AnU^  480.  and  the  autiiorilies  there  cit- 

2  M.  and  S.  262.     If  a  bishop,  &c.'  hatli  onrc  cd. 

or  twice  of  alms  repaired  a  bridge,  this  hinds  s  Rex  r.  the  Inhabitants  of  the  West  Ri- 

not ;  but  yet  it  is  evidence  against  liim,  that  <ling  of  Yorkshire,  2  East.  353.  note  (a). 

he  ought  to  repair,  unJess  lie  proves  the  con-  /  Rex  r.  U»e  Inhabitantsof  Surry,  2Cainpb. 

trary,  2  Inst.  700.  455.     Tlie  facts  would  not  have  availed  the 

9  I  Hawk,  P.  C.  c.  77.  s,  5.     1   Hac.  Ab..  county  if  the  plea  had  been  framed  diffcrent- 

Brids^C9.  ly,  as  the  county  was  clearly  liable  to  the  rc- 

TKiir  of  the  new  bridge.     See  anfey  503. 
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bridge,  and  pleaded  that  oae  Manmck  was  liable  to  repair 
ratioM  UHwr»9  it  was  bolden  that  this  plea  was  not  sus- 
tained by  evidence  that  the  estate  of  Maartadt  was  part  of 
a  larger  estate ;  which  part  Maruuk  purchased  of  the  Lord 
Cadogath  who  had  retuned  the  rest  in  his  own  hands^  and 
had  repaired  the  bridge  as  well  bdbre  as  after  tlie  pur- 
chase. («) 
Of  Um  The  stat  1  Ann.  st  1.  c  18.  s.  5.  enacts,  that  all  matters 

triaL  concerning  the  repairing  and  amending  of  bridges  and  the 

highways  thereunto  adjoining  shall  be  determined  in  the 
county  where  they  lie,  and  not  elsewhere  |  but  it  seems  that 
objection  may  be  made  to  the  justices  where  they  are  all  ia- 
terestedy  and  that  in  such  case  the  trial  shall  be  had  in  the 
next  county,  (ta)  And  no  inhabitant  of  a  coanty  ought  to  be 
a  jaror  for  the  trial  <rf  an  issue,  upon  the  question  wiiether  or 
not  tiM  county  be  bound  to  repair,  (x)  So  that  where  the 
matter  concerns  the  whole  county,  a  suggestion  may  be 
made  of  any  other  county's  being  next  adjacent :  (f )  and  if  the 
toidge  lies  within  the  cmmty  of  a  city,  and  the  qaeation  1% 
whetiiOT  the  county  9i  wid  city,  or  the  county  at  larger  m|^ 
to  repair,  on  a  suggestion  of  these  facts  on  the  record,  flie 
venire  will  be  awarded  into  the  county  adjacent  to  tte  largar 
district  (s) 
iuhabi-  Inhabitants  of  counties  may  be  witne.^ises  in  prosecutioai 

^^^ti^s  to  ^^"^  private  persons  or  corporate  bodies  for  not  repmrii^ 
fan^nu-  bridges.  The  1  Ann.  stat.  1.  c  18.  s.  IS.  reciting  that  many 
ed  AS  wit-  private  parsons,  or  bodies  politic  or  corporate,  were  of  right 
[*  517]  obliged  to  repair  decayed  bridges,  and  tiie  highways  ^Omre- 


^°     unto  adjoining,  and  that  the  inhabitants  of  the  county,  riding, 
S^^"~      or  division,  in  which  such  decayed  bridges  or  highways  lay, 
against  pri-  had  not  been  allowed,  upon  informations  or   indictments 
sonl^c      <^8^^^i^  ^^  persons  or  bodies  for  not  repairing  them,  to  be 
^^     ^'     legal  witnesses ;  enacts,  that  in  all  informations  or  indict- 
ments in  the  courts  of  record  at  WestminsteTf  or  at  the  assizes, 
or  quarter  sessions,  the  evidence  of  the  inhabitants  of  tiie 
town,  corporation,  county,  &c.  in  which  such  decayed  bridge 
or  highway  lies  shall  be  taken  and  admitted.    Even  before 
this  statute  such  evidence  had  been  thought  admissible  from 
necessity,  (a) 
Of  Uie  ^  ^  prosecution  for  a  nuisance  to  a  public  bridge  has  for  its 

judgment,  object  thc  removal  of  the  obstruction,  or  the  effecting  of  the 
necessary  reparations,  the  judgment  of  thc  court  upon  a  con- 
viction will  generally  be  regulated  by  the  same  principles  as 
those  which  have  been  mentioned  in  relation  to  the  judgment 

u  Rex  V.  the  Inhabitants  of  Oxfordshire,  y  Reg.  r.  the  Inhabitants  of  Wilts,  6  Mod. 

16  EasL  SS3.  307.  and  see  1  Salk.  380.     2  Lord  Raym. 

w  Rex  Vm  the  Inhabitants  of  Norwich,  5  1174. 

Geo  I.  cited  in  2  Burr.  859,  860.     1  Burn.  c  Rex  r.  the  InhabitanU  of  Norwich,  1  Str. 

Just.  Bridges,  V.  177.    3  Chit.  Crim.  L.  593. 

X  1  Hawk.  P.  C.  c.  77.  s.  6.  ^  Rex  r.  Carpenter,  2  Show.  47. 
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for  a  nuisance  to  a  highway.  (&)  The  stat.  1  Ann.  stat  1  c 
18.  8.  4.  enacts,  that  no  fine,  issue*  penalty,  or  forfeiture,  upon 
presentments  or  indictments  for  not  impairing  bridges,  or  the 
highways  at  the  ends  of  hridges,  shall  be  returned  into  the 
Exchequer,  but  shall  be  paid  to  fhe  treasurer,  to  be  applied  to- 
wards the  repairs. 

Where  a  county  indicted  for  not  repairing  a  bridge  had  Of  stajing 
pleaded  a  plea  which  their  evidence  did  not  support,  and  were  ^„|]^^* 
in  consequence  found  guilty,  but  the  evidence  seemed  strongly 
to  shew  that  they  were  not  liable  to  repair;  the  court  of 
King's  Bench,  upon  a  motion  for  a  new  trial,  or  for  a  stoy  of 
judgment  against  the  defendants  until  another  indictment  was 
tried,  directed  a  rule  to  be  drawn  up  for  staying  the  judg- 
ment Upon  payment  of  the  costs  of  the  prosecution :  and  Lora 
Ellenborough,  C.  J.  added  that,  if  the  public  exigency  re- 
quired $(b  the  county  must  repair  without  prejudice  to  their 
case;  a^  Le  Blanc,  J.  said,  that  the  *county  might  proceed  [*  918] 
to  iadictihe  parties  whom  they  contended  to  be  liable,  (e) 

The  1  Ann.  st  1.  c.  18.  s.  5.  enacts,  that  no  presentment  of  the  cer- 
er  indictment  for  not  repairing  bridges,  or  the  highways  at  ^i^'^"* 
the  ends  of  bridges,  shall  be  removed  by  eerttoruri  out  of  the 
connly  into  any  other  court    But  it  has  been  decided  that, 
fiotmthstanding  these  general  words  of  tlie  statote,  an  indict- 
ment for  not  repairing  a  bridge  may  be  removed  by  certiora- 
ri at  the  instance  of  the  prosecutor,  (d)    And  it  has  been  re- 
iMilved,  that  this  clause  of  the  act  extends  only  to  bridges 
where  the  county  is  charged  to  repair ;  and  that  where  a  pri- 
vate person  or  parish  is  charged,  and  the  right  will  come  in 
qveation,  the  act  of  5  W.  and  M.  c  11.  had  allowed  the  grant- 
ing a  certiorari,  (e)    A  certiorari  lies  to  remove  an  order  made  , 
by  the  justices  concerning  the  repair  of  a  bridge,  pursuant  to 
m  private  act  of  {Muriianlent :  and  the  justices  ought  to  retain 
the  private  act  upon  which  their  order  is  founded.  (/) 

b  Anttj  484.  and  the  judgment  was  affinned.    3  Bos.  and 

c  Rex  V.  the  Inbabitantf  of  Oxfordshire,  16  Pul.  354.    And  see  an/e,  483. 

East.  223.  e  Rex  r.  the  Inhabitants  of  Hainworth,  2 

d  Rex  r.  the  Inhabitants  of  Cumberland,  6  Str.  900.    1  Barnard.^5.   See  as  to  the  stat. 

T.  R.  194.    The  case  was  afterwanis  brought  5  W.  and  M.  an/e,  483. 

Iwfon  the  house  of  Lords  by  a  writ  of  error,  /  Dalt.  £04.    1  Burn.  Just.  Bridgeiy  V. 


YOL*  I*  35 


•519  <y  ObttnUiag  rneta*.  [smk  n. 

•CHAPTER  TUE  TUIBTY -SECOND. 

Of  Okttnuling  l*TVcru,  and  of  DuoMtata  to  (Men  if 
AtagUtrata. 

SECTION  I. 

ur   OBBTKCCTIKO    rKOCBSa,    (l) 

Apanrop-      The  obstructing  Htv  vstTuUnn  al  U«ful  procem  isaa  rf' 

pcHiBf  ■n  fence  agnitiHt  jmltlk  jtwUcf,  of  a  ^^ery  High  iind  ptTsnmptnMB 
Mil^iiJj""  nature;  iittl  muiv  jmrtirul&rly  so  when  (lie  obfitrurtiun  ■<■  itf 
ptaeau ba-  mi  MTCKt  upuH  iriiiiinal  |trwTM  So  tliHl  it  has  Im-vo  boldm 
"™  PJ_'"  that  the  imi-ty  opitoKinf;  hh  wpi  it  upon  criuilnal  pmrcM  be- 
miuii.  conm  tlipn-Ifj'  particqts  crimiRii  ^  that  is,  on  nccrsaory  in  fe- 
lon;, ui()  a  jiriiirijial  in  liigti  tn'aAon.  (n) 

Fonncrly.  one  of  the  gir-utctt  obittnirtiontt  to  public  justio^ 
both  of  tlic  rivi)  and  criminal  kind,  was  the  uiultilndr  of  prt- 
tonded  privili^Eml  plorcB.  wlicro  indi^-nt  perHoii^  jLt-teubM 
togethei-  ti»  «b«l*r  tlicinwlvf*  rrom  juitliif  (<^prriall7  in  imi- 
doK  and  Southvark)  uiiiJrr  ttie  pnrt£nrp  of  tlteir  having  b«w 
ancient  paUcm  or  tllt^  crown  or  thr  liki- :  (6)  and  it  wu  funi 
£*  520]  DecesMt-,>  to  aboliHli  the  suppimnl  privikgra  *and  twotecte 
c^ these  pkicim  by  several  legislative  enacUuents.  The  8  anl 
9  W.  II  I.  c.  37.  9  Geo.  1.  c.  28.  and  1 1  (ieo.  I.  c  2&  eMct,  ' 
that  persoiiH  opposing  the  execution  ot  any  pfoceas  in  tbe  |ire> 
tended  iirivileged  places  therein  lucntiontMl,  or  abusing  ma;  of- 
ficer in  liis  endeavours  ti>  cMTute  hiM  duty  ttKrein,  w  Uiat  he 
^  receives  Wlil;  liuK,  sliall  he  guilty  of  felony,  and  traiMport- 

ed  for  srvcii  years;  and  iiersona  in  disguine, Joining  in  or 
abetting  any  riot  or  tumult  on  such  account,  or  opposing  any 
process,  or  assaulting  ami  abuHing  any  officer  rxecvlingf  or 
for  having  rxecuteil,  the  siuiie,  ar«  declared  to  be  felons  «ith- 
out  benefit  »r  clerey.  (c) 

In  some  proceouingH,  particularly  in  tliose  relatit^  to  the 

.  n.  t.       Imnwlf  r>om  ihe  nnein  by  (uirl 
iQWiiB-  b  Tho  H'hiU  fnar;  iiid   i 

rem    10      ^a^o.<^  nnil  thr  Mint,  in   SvuU 

ir,  tvhi.         c  t  Bill.  Con.  in,  119. 


fl)  UisrrED  St»tes. — The  penalty  forobstrucliog  or  reiiiling  o£Scen  of  fte 
United  States  in  serviDi;  mesne  process  or  warrant,  or  rule  or  order  of  the 
conrta  of  the  United  Staleii,  or  any  other  lei^al  or  judicial  writ  or  proccH ;  er 
for  auaullia;,  beating,  or  noundiag,  any  officer  or  other  person  doW  ao^ 
rized,  Id  servia;  or  executing  any  of  the  processes  before  mentiooeti  b  In- 
prisoomeat  not  exceeding  tnclve  months,  and  fine  not  eiceeding  three  hv- 
■art,     tnf.  Dig.  159. 
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execution  of  the  revenue  laws,  (d)  the  legislature  has  made  es' 
pecial  provision  for  the  punishment  of  those  who  obstruct  offi- 
cers and  persons  acting  under  proper  authority.  But  in  or- 
dinary caseS)  where  the  offence  committed  is  less  than  felony, 
the  obstruction  of  officers  in  the  apprehension  of  the  party  will 
be  only  a  misdemeanor,  punishable  by  fine  and  imprison- 
ipcnt.  (e) 

It  should  be  observed,  that  a  party  will  not  be  guilty  of  this  The  arrest 


must  be 


to 


offence  of  obstructing  an  officer,  or  the  process  which  such  of-  jJ^Yui 
ficer  may  be  about  to  execute,  unless  the  arrest  is  lawful,  make  a 
And  in  an  indictment- for  this  offence  it  must  appear  that  the  P«''y  8"»^- 
arrest  was  made  by  proper  authority.  Thus  where  an  indict-  l^uct^ion. ' 
ment  for  an  assault,  false  imprisonment,  and  i*escue,  stated 
that  the  judges  of  the  court  of  Record  of  tlie  town  and  county, 
&c  of  P.  issued  tlieir  writ,  directed  to  T.  B.  one  of  the  Ser- 
jeants at  mace  of  the  said  town  and  county,  to  arrest  W.  by 
virtue  of  which  T.  B.  was  proceeding  to  arrest  W.  within  the 
jurisdiction  of  the  said  court,  but  that  the  defendant  assaulted 
T.  B.  in  the  due  execution  of  his  office,  and  prevented  the  ar- 
rest; the  court  held  that  it  *was  bad;  as  it  did  not  appear  [*  521] 
that  T.  B.  was  an  officer  of  the  court ;  a  serjeant  at  mace  ex 
vi  termini  meaning  no  more  than  a  person  who  carries  a  mace 
for  some  one  or  other.  And  the  court  also  held,  that  there 
could  not  be  judgment,  after  a  general  verdict  on  such  a  count, 
as  for  a  common  assault  and  false  imprisonment ;  because  the 
jury  must  be  taken  to  have  found  that  the  assault  and  impri- 
sonment were  for  the  cause  therein  stated ;  and  that  cause  ap- 
peared to  have  been  the  attempt  by  the  officer  to  make  an  il- 
legal arrest.  (/)  Lord  Ellenborough,  C.  J.  said,  "process 
ought  always  to  be  directed  to  a  proper  known  officer ;  other- 
wise, if  it  may  be  directed  to  any  stranger,  it  might  be  resist- 
ed for  want  of  knowledge  that  tlic  party  is  an  officer  of  the 
court  Then,  taking  the  whole  count  together,  the  jury  in 
effect  find  that  there  was  an  assault  and  imprisonment,  but 
committed  under  circumstances  which  justified  the  defendant 
For  if  a  man,  without  authority,  attempt  to  arrest  another  il- 
legally, it  is  a  breach  of  the  peace,  and  any  other  person  may 
lawfully  interfere  to  prevent  it,  doing  no  more  than  is  neces- 
sary for  that  purpose ;  and  nothing  further  appears  in  this 
case  to  have  been  done."  (g) 

But  where  the  process  is  regular,  and  executed  by  the  pro-  But  where 
per  officer,  it  will  not  be  competent  even  for  a  peace  officer  to  fi^vJuf**^*'' 
obstruct  him,  on  the  ground  that  the  execution  of  it  is  attend-  though  the 
ed  with  an  affray  and  disturbance  of  the  peace;  for  it  is  an  execution 
established  principle  that  if  one,  having  a  sufficient  autliority,  °eUcd  wUh 
issue  a  lawful  command,  it  is  not  in  the  power  of  any  other,  an  amay> 
having  an  equal  authority  in  the  same  respect,  to  issue  a  con- 


even  a 


d  Antt^  p.  160.  €t  tequ. 

e  2  Chit.  Crim.  L.  145.  note  (a). 

/  Rex  t.  Osmer,  5  East,  304, 


g  Td,  Ibid.    Judgment  was  accordiHg)^  ar- 
rested. 


fi21 


OJ  ObstrucUmg 
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i»tacr  f.ui-  irai*}'  command ;  a.s  tiiat  would  be  to  higalhw  cmhbmi  aad 
cermuuiiot  disonler.  (A)    The  following  case  upon  an  udictacst  fw  aa 
Tild'^'^     awiault  and   n*scuc    pmcct^fd  upon   tlus  principle.     Sam 
»tiurt  th«    ftbcriff  N  oHirctx  having    apprrhended  *a  nan   by    TiitM 
[*  r>22J  of  a  ^rit  af^aiiist  hinu  a  luob    collected*  and    eodeavow- 
oficer  en-    e<l  b}'  \ioh'n(-(*  t«»  IVS4  lie  the   priaoner.     In  the  counr  of  tibe 
l^e^ct  Vif  scuffle,  whi<  h  was  at  ten  oVli»ck  at  nighU  one  of  the  bailift, 
having  been  violi'iitlv  assanltedy  struck  one  of  the  naaaifaurtH» 
a  woman ;  and  it  w  as  thought  for  some  time  that  he  had  kill- 
ed  her ;  wheiru|)oiu  and  befoiT  her  recovery  was  aacrrtaiadp 
the  constable  was  sent  for,  and  cliarged  with  the  custody  of 
the  bailiff  who  hud  struck  the  woman.  Thebailib*  on  the  oth- 
er hand,  gave  the  cMnistable  notice  of  their  authorityv  and  re- 
presented the  violence  which  had  been  prenoualy  o0iered  la 
them;  notwithstanding  which  the  constable  proceeM  to  take 
them  into  custody  uiNni  tlie  charge  of  murder,  and  at  fast  of- 
fered to  take  caiT  also  of  their  prisoner ;  but  their  priaoner 
was  soon  rescued  from  them  by  the  surroundii^  mJL    The 
next  morning,  the  woman  having  recovered,  the  bailib  were 
iTleased  by  the  constable.     Upon  these  facta,  Heath»  J.  was 
clearly  of  opinion  that  the  cx>nstable  and  his  awafrtanta  were 
guilty  of  the  assault  and  i-escue,  and  directed  the  jury  accord- 
ingly. (I) 
Of  otMuuct-      In  cases  when*  the  obstruction  of  process  by  the  rracue  of  a 
iog  proceM  party  arrested  is  accompanied,  as  is  usually  the  case,  with 
cue*of  the*"  ^i^cwmstances  of  violence  and  assault  upon  the  oflker,  the  of- 
parij  ar-     fcucc  may  he  made  the  subject  of  a  proceeding  by  indictment: 
refted.        i^nd,  as  will  be  sliewn  more  fully  in  a  subsef|uent  chapter,  (j) 
the  rescue  or  attempt  to  rescue  a  party  arrested  on  a  criminal 
charge,  is  usually  puiiished  by  that  mcMie  of  proceeding*  And 
the  otreiice  of  iTscuin;^'  a  i)ei*son  arreste^l  on  mesne  process,  or 
ill  execution  after  judp;ineiit,  subjects  the  offender  to  a  writ  of 
'  i-esious,  or  a  general  action  of  trespass  vi  et  armis^  or  an  ac- 
tion on  tlie  (ase ;  in  all  which  damages  are  re(*overable.  (k) 
And  it  lias  also  beep,  the  frer|uent  practice  of  the  courts  to 
gi*aiit  an  attacliment  against  such  wrongdoei*s ;  it  being  the 
[^  52!)]  highest.  > ioleiuo  *ainl  contempt  that  can  be  offered  to  the  pro- 

cess  of  the  court.  (/) 
goodifdu-^      It  may  be'  mentioned  in  this  place,  that  the  fon'ibly  rcsca- 
fraiiied;      ing  gooils  distrained*  and  the  rescuing  cattle  by  the  breach  of 
■^^[        the  pound  in  wiiich  tliey  have  beiMi  placed,  have  been  consid- 
braach*       cretl  as  offences  at  common  law,  and  made  the  subject  of  in* 


h  1  East.  p.  C.  c.  5.  s.  71.  p.  H04. 

t  Anon.  Exeter  Smu.  Ats.    1793.     1   East. 
P.  C.  c.  6.  f.  71.  p.  3«o. 
j  Potl.  Chap.  35,  Of  Rrnrur^  Ac. 

k  6  Bar.  Abr.  Reicut  (C.)  G  Coin.  Di|;. 
Rucmit  (D.) 

I  6  Bac.  Abr.  ibid,  (>  Com.  Di^;.  Rexrout 
(D.  6.)  But,  in  onliT  to  ground  an  attach- 
HMnt  for  a  retcur,  it  aeemK  there  must  be  a 
return  of  it  by  tbt  thertflf ;  at  least  if  it  was 


on  an  arrest  on  mesne  process,  6  Bac.  Abr. 
ibid.  2  Hawk.  P.  C.  r.  22.  «.  34.  Anon.  $ 
Mod.  141.  And  f««,  as  to  the  return  of  ibe 
rescue  bT  the  sheriflf,  6  Com.  Dig.  Resevut  (0- 
4.)  (P.  h,)  6  Bac.  Abr.  Rrseue  (E,)  Kesr. 
Belt/2  S.tlk.  5»6.  Rex  r.  Elkins  4  Burr.SICS. 
Aiion.2  Salk.  58G.  Rex  r.  Minify,  I  Str. 
642.  Ki'x  r.  Ely,  1  Lord  Raym.  35.  Aooo. 
1  Salk.  580.    1  Locd  Kaym.  689. 
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dictment.  (m)  It  has  before  been  stated,  that  an  indictment 
will  lie  for  taking  goods  forcibly,  if  such  taking  be  proved  to 
be  a  breach  of  the  peace;  (n)  but,  as  a  mere  trespass,  without 
circumstances  of  violence,  is  not  indictable,  (o)  it  has  been 
doubted  whether  even  a  pound-breacli,  which  has  been  consid- 
ei*ed  as  a  greater  offence  at  common  law  than  a  rescue,  (p)  is 
an  indictable  offence,  if  unaccompanied  by  a  breach  of  the 
peace,  (q)  But,  on  tiie  other  hand,  it  has  been  submitted  that, 
as  pound-breach  is  an  iiyury  and  insult  to  public  justice,  it  is 
indictable  as  such  at  common  law.  (r)  The  civil  remedy,  how- 
ever, given  by  the  2  W.  and  M.  c  5.  s.  4.  will,  in  most  cases 
of  a  pound-breach,  or  a  rescue  of  goods  distrained  for  rent,  be 
found  the  most  desirable  mode  of  pi*occeding,  where  the  of- 
fenders are  responsible  persons.  That  statute  enacts  that,  up- 
on pound-breach,  or  rescous  of  goods  distrained  for  rent,  the 
person  ♦grieved  shall,  in  a  special  action  of  the  case,  recover  [*  524] 
treble  damages  and  costs  against  the  offenders,  or  against  the 
owner  of  the  goods,  if  they  come  to  his  use.  (s) 

It  is  laid  down  in  the  books  that,  if  a  rescue  be  made  upon 
a  distress,  &c.  for  the  king,  an  indictment  lies  against  the  res- 
cuer, {t)  And  we  have  seen  that  a  lessee,  resisting  with  force 
a  distress  for  rent,  or  foi-estalling  or  rescuing  the  distress,  will 
be  guilty  of  the  offence  of  a  forcible  detainer,  {u) 


SECT.  II. 

OF  DISOBEDIENCE   TO  ORDERS   OF  MAGISTRATES. 

DisoBEDiEiccE  to  an  order  of  the  justices  of  the  peace  at  Disobedi* 
their  sessions,  made  by  them  in  the  due  exercise  of  the  powers  «"ce  to  an 
of  their  jurisdiction,  is  an  indictable  offence.     Thus,  a  party  sessions. 
has  been  holden  to  be  guilty  of  an  indictable  offence,  in  diso- 
beying an  order  of  sessions  for  the  maintenance  of  his  grand- 
children, (it)    In  this  case  it  was  moved,  in  arrest  of  judg- 
ment, that,  as  the  act  of  parliament  (43  Eliz.  c.  2.  s.  7.)  had 
annexed  a  specific  penalty,  and  a  particular  mode  of  proceed- 
ing, the  course  prescribed  by  the  actoug]it  to  have  been  adopt- 
ed, and  that  there  could  be  no  proceeding  by  indictment :  but, 
after  able  argument,  and  great  deliberation,  the  court  were  of 
opinion  that  the  prosecutor  was  at  liberty  to  proceed  at  com- 

m  Cro.  Circ.  Cnmp.  409.  2  Staikie's  Crim.  to  4  Leon.  12. 

PI.  6J7.     2  Chit,  Crim.  L.  201.  precedents  of  r  2  Chit.  Crim.  L.  204.  note  (b.)  and   the 

indictments  for  rescuing  goods  distrained   for  authorities  there  cited. 

rent :  and  Cro.   Circ.  Comp.  410.    2  Chit.  i  See  as  to  the  proceedings  upon  this  sta- 

Crim.  L.  204.  206.  precedents  of  indictments  tute,  Bradby   on   Distresses,  282,  t\  tequ.    6 

for  pound-breaches.  Bac.  Abr.  Rescue  (C.) 

n  ^nte^  70.    Anon.  3  Salk.  187.  /  F.  N.  B.  102.  G.    6  Com.  Dig.  Rucow^ 

o  ArUe^  70.  (D.  3.) 

p  Mirror,  c.  t.  s.  26.  u  Ante,  417. 

q  3  Chit.  Crim.  L.  204.  note  (b.)  referring  tr  Rex  v.  Robinson,  2  Burr.  799,  800. 
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men  law,  or  in  the  method  prescribed  by  the  statute ;  and  that 
tliere  could  be  no  doubt  but  that  an  indictment  would  lie  at 
common  law,  for  disobedience  to  an  order  of  sessions,  (x) 

E*  625]  *Upon  the  same  principle  it  was  holden  that,  where  an  act 
ifobedi-  of  parliament  gave  power  to  the  king  in  council  to  make  a 
oiSr*of*°  certain  order,  and  did  not  annex  any  specific  punishment  io 
council.      the  disobeying  it,  such  disobedience  was  an  indictable  offence, 

punishable  as  a  misdemeanor  at  common  law.  (y) 
Difobedi.        Disobeying  an  order  of  one  or  more  justices,  when  duly 
order  *of*°  ^^^^  '^  ^80  a  common  law  offence,  and  therefore  punishable 
justices.       by  indictment.  {%)    Thus,  it  has  been  holden  to  be  an  indicta- 
ble offence  to  disobey  an  order  of  justices  directing  a  highway 
to  be  widened,  under  the  13  Geo.  III.  c.  78.  (a)    And  it  seems 
that  an  indictment  will  lie  for  disobedience  to  an  order  of 
justices  placing  out  an  apprentice  pursuant  to  the  statute,  when 
such  disobedience  is  either  by  not  receiving,  turning  off,  or 
not  providing  for  such  apprentice.  (6)    So  a  power  to  remove 
a  pauper  being  given  to  two  justices,  by  the  1 3  and  14  Car. 
II.  c.  12.  the  not  removing  him  is  a  disobedience  of  that  statute 
for  which  an  indictment  will  lie.  (c)    And,  by  Foster,  J.  *^  In 
all  cases  where  a  justice  has  power  given  him  to  make  an  order, 
and  direct  it  to  an  inferior  ministerial  officer,  and  he  disobeys 
it,  if  there  be  no  particular  remedy  prescribed,  it  is  indicta- 
ble.** (d) 
Every  per-      Where  such  an  order  is  made,  any  person  mentioned  in  it, 
«d"b"^an'*  ^^^  required  to  act  under  it,  should,  upon  its  being  duly  served 
order  to  do  upou  Mm,  lend  his  aid  to  carry  it  into  effect.    Thus  where, 
"i"^  ^I\'  A  ^pon  a  complaint  made  by  an  excluded  member  of  a  friendly 

should  lend      *^  .  x        x     *  a  i    t»      ^i        ^t  .  j        *  xl 

his  aid  to    socicty,  two  persons,  A.  and  B.  the  then  stewards  of  the 
carry  it  into  socictv,  wci^e  summoned,  and  an  order  made  by  two  justices 
r*  ^'iofil  ^^^^  ^^^^  stewards  and  the  other  members  of  the  ♦society, 
I     ^-^"J  should  forthwith  reinstate  the  complainant;  it  was  holdeD, 
that  though  this  order  was  not  served  upon  A.  and  B.  until 
they  had  ceased  to  be  stewards,  yet  it  was  still  obligatory  upon 
them,  as  members  of  the  society,  to  attempt  to  reinstate  the 
complainant ;  and  that  their  having  ceased  to  be  stewards  was 
no  justification  of  entire  neglect  on  their  part,  (c)     Lord  Ellen- 
borough  C.  J.  said,  at  the  trial,  "  The  order  is  not  confined  to 
the  stewards  alone,  but  is  made  upon  all  the  members  of  the 
society ;  and  the  defendants  were  members  of  the  society  inde- 
pendently of  tlieir  being  stewards  and  were  bound,  as  mem- 
bers, to  see  that  the  order  was  obeyed ;  or,  at  least,  to  have 
taken  some  steps  for  that  purpose^     As  members,  they  might 

X  Id,  Ibid.    Sec  the  principles  upon  which  b  Reg.  r.  Gould,  1  Salk.  381.    2  Nol.  c. 

this  decision  proceeded  ante,  65.  ei  stqvu  33.  s.  3. 

y  Rex  t,  Harris,  4  T.  R.  202.    2  Leach.  •       e  Rex  r.  Davis,  1  Bott.  338.  Say.  163.    4 

549.  Ante^  156,  note  (/i).  Bum.  Just  Poor,  Sect.  XIX.  2.  L 

X  Rex  V.  Balme,  Cowp.  650.    Rex  r.  Fearn-  d  4  Burn.  Just.  ibid. 

ley,  1  T.  R.  316.  e  Rex  v.  Gash  and  another,  1  Starkie  441. 

a  Id,  Ibid, 
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have  done  something ;  as  stewards  indeed,  they  might,  with 
gi*eater  facility,  have  inforced  obedience  to  the  order ;  but  each 
member  had  it  in  his  power  to  lend  some  aid  for  the  attainment 
of  that  objecf  And  when  in  the  ensuing  term  a  motion  was 
made  that  a  verdict  might  be  entered  for  the  defendants,  on 
the  ground  that,  having  ceased  to  be  stewards  when  the  notice 
was  served,  they  had  not  been  guilty  of  a  criminal  default ; 
the  court  said,  diat  if  the  defendants  had  shewn  that  they  did 
every  thing  in  their  power  to  restore  the  party,  in  obedience 
to  the  order,  they  might  have  given  it  in  evidence  by  way  of 
excuse.  CfJ 

There  must  be  personal  service  of  an  order  on  all  persons  '^***,°'J*'^ 
who  are  charged  with  a  contempt  of  it :  and  it  was  held,  upon  ^l^rronaiiy 
demurrer,  to  be  a  decisive  objection  to  an  indictment  for  a  serveci. 
disobedience  and  contempt  of  an  order  of  sessions,  *that  it  \^  527] 
charged  a  contempt  by  six  persons  of  an  order  which  was  only 
stated  to  have  been  served  on  four  of  tliem.  (g) 

It  appears  to  have  been  holden  not  to  be  necessary,  in  an  ^}'  **>•  ***- 
indictment  against  a  public  oflScer  for  disobedience  of  orders,  ^**^^°*^°^" 
to  aver  that  the  orders  have  not  been  revoked ;  for  the  orders, 
being  stated  to  have  been  given  by  those  who  were  empowered 
by  certain  statutes  to  give  them,  must  be  taken  to  remain  in 
force  until  they  were  revoked  or  contradicted.  (A)  But  an 
indictment  for  disobeying  an  order  of  justices  must  shew  expli- 
citly that  an  order  was  made;  and  it  is  not  sufficient  to  state 
the  order  by  way  of  recital,  (i)  It  is  said  to  be  more  safe  to 
aver  that  the  defendant  was  requested  to  comply  with  the  terms 
of  the  order,  (/c)  But  if  the  statement  of  the  order  having 
been  sei*ved  on  all  the  defendants  (which,  as  has  been  before 
observed,  is  a  necessary  statement)  be  omitted,  the  want  of 
such  an  allegation  will  not  be  supplied  by  averring  that  they 
were  all  requested  to  perform  the  duties  required  by  the 
order,  {l)  ' 

On  a  motion  to  arrest  tlie  judgment  upon  an  indictment  for  Legality  of 
disobeying  an  order  of  justices  for  the  payment  of  a  fine  upon  conviction 
a  conviction,  the  court  of  King's  Bench  refused  to  hear  any  "qJl^ed  in- 
objections  to  the  conviction  wliich  did  not  appear  upon  the  to  on  mo- 
face  of  it  (m)  ilTst orud". 

Before  this  subject  is  concluded,  it  may  be  proper,  shortly,  mem.  ^"  *" 


/  Id,  Ibid,  The  motion  was  also  made  on 
another  ground  ;  namely,  a  defect  in  the  juris- 
diction of  the  macistrates :  two  magistrates  of 
the  county  of  MidMescXy  where  the  meetings 
of  the  society  were  held,  having  made  the 
order,  though  the  society  bad  been  originally 
established  in  London,  and  its  rules  enrolled 
•t  the  Betsionf  for  London,  But  the  court 
decided  that  the  magistrates  oi  Middlesex  had 
jurisdiction.  See  &  Geo.  III.  c.  54.  and  49 
Geo.  III.  125.  8.  1. 

g  Rex  V.  Kingston  and  others,  8  East.  41. 

h  Rex  r.  Holland,  5  T.  R.  607. 624.,  a  case 
of  an  indictment  against  the  defendant  for 


malversations  in  office  while  he  was  one  of 
the  council  at  Madras, 

i  Box  r.  Crowhurst,  2  Lord  Raym.  1363. 

k  2  Chit.  Crim.  L.  279.  note  (^ ),  citing  1 
T.  R.  316.  which  is  the  case  of  Rex  v.  Fearn- 
ly,  where  an  objection  was  taken  to  an  indict- 
ment that  it  did  not  contain  such  statement ; 
but  the  court  did  not  find  it  necessary  to  give 
any  opinion  upon  the  point. 

/  Rex  V,  Kingston  and  others,  8  East,  41, 
53. 

m  Rex  V,  Mitton,  3  £sp.  R.  200.  in  the 
note. 


#528  Of  Disobedience  to  Orders,  ^c  [book  it. 

33Geo.ni.  *to  notice  the  statute  33  G^.  IIL  c«  55.  s.  1.  which  gives 
c.  66, 8. 1.  power  to  justices  of  the  peace  assembled  at  any  special  or 
Mwer  to  petty  sessions,  upon  complaint  upon  oath  of  any  neglect  of 
juftices,  at  duty.  Of  of  any  disobedience  of  any  lawful  warrant,  or  order 
*  "^^^^to**"  ®^  *"y  justice  or  justices  of  the  peace,  by  any  constable, 
tLpotefinei  OTerseer  of  the  poor,  or  other  peace  or  parish  officer,  (such 
upon  COD-  constable,  &C  having  been  duly  summoned)  to  impose,  upon 
ftj^negicci'  conviction,  any  reasonable  fine  or  fines,  not  exceeding  forty 
ofduty,aDd  shillings ;  and,  by  warrant  under  the  hands  and  seals  of  any 
disobedi-  ^  f^^  ^^  more  of  such  justices  so  assembled,  to  direct  the  fines 
den  of  jut- to  be  levied  by  distress  and  sale  of  the  ofiender's  goods. 
^ct.         And  it  is  provided,  that  any  person  aggrieved  by  such  fine, 

warrrant,  &c.  may  appeal  to  tiie  next  quarter  sessions ;  giving 

at  least,  ten  days*  notice. 


[♦  529]  *CHAPTER  THE  THIRTY-THIRD. 

Of  Escapes.  {!) 

As  escape  is,  wliere  one  who  is  arrested  gains  his  liberty 
before  he  is  delivered  by  tlie  course  of  the  law.  (a)  And  it  inay 
be  by  the  party  himself;  either  without  force  before  be  in  pat 
in  hold,  or  with  force  after  he  is  restrained  of  his  liberty ;  or 
it  may  be  by  others ;  and  this  also  either  without  force,  by 
their  permission  or  negligence,  or  with  force,  by  the  rescuing 
of  the  party  from  custody.  Where  the  liberation  of  the  party 
is  effected  either  by  himself  or  others,  without  force,  itLs  more 
properly  called  an  escape ;  where  it  is  effected  by  the  party 
himself,  with  force,  it  is  called  prison  breaking;  and  where  it 

a  Terms  de  la  ley, 

(1)  New  York. — Lying  in  wait  nccira  gaol,  by  agreement  with  a  prisoner, 
and  carrying  him  away,  is  not  an  offence  against  the  statute  (sess.  24.  c.  58.  8. 
12,  13.  1  N.  R.  L.  411.)  but  is  a  misdemeanor  at  commoD  law.  The  Peo- 
ple V.  Thompkins,  9  Johns.  Rep.  70. 

Aiding  and  assisting  a  person  to  escape  from  gaol,  committed  on  suspicion 
of  having  been  accessory  to  the  breaking  a  house  with  intent  to  commit  ftlony^  is 
not  indictable  under  the  statute  above  mentioned,  because  the  •  prisoner  was 
not  committed  on  any  distinct  and  certain  charge  of  felony.  The  People  r. 
Washbura,  10  Johns.  Rep.  I  GO. 

A  person  confined  in  gaol,  who  attempts  to  escape  by  breaking  the  prison, 
in  consequence  of  which,  a  fellow  prisoner  confined  for  felony  escapes  from 
gaol,  is  guilty  of  an  offence  within  the  20th  section  of  the  statute  (sess.  36.  c 
29.  1  N.  R.  L.  412.)  and  may  be  punished  by  imprisonment  in  the  state  pri- 
son.   The  People  v.  Rose,  339.     See  post^  chapter  34. 


CBAP.  XXXIII.  $  I.] 


Of  Excapr.i 


is  effertcil  liy  utiiers,  with  Ttirce,  it  is  commflnly  called  a  ret- 
cue.  (b)  III  the  present  ctiapter  it  is  proposetl  to  consider  of 
thonc  arts  without  force,  which  more  properly  come  under  the 
title  of  NCape. 

Tlicre  is  little  worthy  of  remark  in  the  books  respecting  an 
escat»e  effected  by  the  party  himself,  witlioiit  forec :  but  the 
gonrnil  principle  appears  to  be,  that,  as  all  persons  are  bound 
to  submit  themHelves  to  the  judgment  of  tlie  law,  and  to  be 
ready  to  be  justified  by  it,  those  who*  declining  to  undergo  a 
legal  imprisonment  when  arrested  on  criminal  process,  free 
themselves  from  it  by  any  artifice,  and  elude  the  vigilance  of 
their  keepers,  before  they  are  put  in  hold,  are  guilty  of  an 
offence  in  the  nature  of  a  high  contempt,  and  punishable  by 
fine  and  imprisonment,  (c)  And  it  is  also  criminal  in  a  pri- 
soner to  escape  from  lawful  confinement,  *though  no  force  or 
artifice  be  used  on  his  part  to  effect  such  purpose.  Thus,  if  a 
prisoner  go  out  of  his  prison  without  any  obstruction,  the 
doors  being  opened  by  the  consent  or  negligence  of  the  gaol- 
er, or  if  he  escape  in  any  other  manner,  without  using  any 
kind  of  force  or  violence,  he  will  be  guilty  of  a  misdemeanor ; 
and  if  his  prison  be  broken  by  others,  without  his  procure- 
ment or  consent,  and  be  escape  through  the  breach  so  made,  he 
may  be  indicted  for  the  escape,  d) 

It  may  be  here  mentioned  that,  by  a  late  statute  44  Geo. 
III.  c.  93.  s.  3.  offenders,  against  whom  any  warrant  shall  be 
issued,  e.scaping  from  Ireland  into  England,  or  Scotland,  may 
be  apprehended  by  an  indorsed  warrant,  and  com  eyed  to  Ire- 
land: and  the  fourth  section  of  the  act  makes  the  same  pro- 
vision as  to  offenders  escaping  from  England  or  Scotland  into 
Ireland,  being  apprehended  and  conveyed  baik  again  to  Eng- 
land or  ScottamL  (e) 

Escapes  effected  or,  perhaps  more  properly,  suffered  by 
others  than  the  party  himself,  without  force,  by  permission 
or  negligence,  may  be  cither,  I.  by  officers;  or,  II.  by  private 
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on   ESCAFEB    SUFFESEO  BT    0FT1CBK6. 


An  escape  of  this  kind  must  be  fi^m  a  justifiable  imprison- 
ment for  a  criminal  matter,  after  an  actual  arrest. 


I  llile  S90,  J  Hawk,  P.  C.  c.  17,  18, 19, 


I  IppiBl 


,.  „   (iDm  Enilnnil    inio  ScolUad,  Bud 

t  3  Haivk.  r.  C.  c  II.  1.  5.  4  Blac.  Cnm.      fiom  Scotland  inio  England,   13  Gio.  UI.  c. 

'^'  31.     And  ai  ID  ilie   admitting  parsoai  apnra- 

iflHaleeil.     3  Init.  SI9.  JM.     Summ.      banded  in  Eiuland.ScDlland, and  Inland,  r*- 

108.    StauDd.  P.  C.  SO,  31.    3  Hawk.  F.  C.     apecliTtlT,  lo  bait,  tor  bailable  oStDui,  n 

■  '"  ■  *  '"  ■-  '■--  '•!.  c.  W.  and  54  Geo.  ni.c.  IM. 


TOL.  J. 


^6 


•Ml  Of  EHMfiB  m^mwihi  q§W      CPW^ifr 

Tb.  M«|M      *As  tiMre  Mwt  he  mm  mdmml  «nn«^M>a|i  kaM  kolia^  that 


M  bt  Af.  if  aa  oBccr»  hATing  a  warrmat  la  aiiul.a   ,     , 

^^^  ap  ia  a  house,  and  challmge  hn  M  Ua  ffriaaM^  Wt 

actually  have  hini  in  his  cuslo4jf  aai  fhe  party  get  1^ 

oSrcr  cannot  he  charged  with  an  eacanab  (/) 

Aadthtar-      The  arrest  and  impriaonment  aiaat  ae  jaatilahla  j  i) 

fwc  umA      party  he  arrrstcd  for  a  supposed  crfane^  wharb  mo  anch 

^"T*^     was  conmitted,  and  the  party  neilber  indjidiad  Mr  aBamhii 

b*  jHtifi.     or  for  such  a  slight  suspicion  ai  an  adaal  cnpa  aad  wf  aach 

•Mt.         an  irregular  nittiBitts  as  will  wHhar  jmtify  the  nneat  nv, 

imprisonamitv  the  oBcer  is  not  guilty  ar  an  eacaM  If^aaitay 

ing  the  priaoner  to  go  at  large.  {g\    But  it  Sfjsaiji  that  If »  war: 

rant  of  conunitoMnt  plainly  and  eapfrasaty'  cten  the  aaity. 

with  treason  or  felony,  though  it  he  not  atrk^TtafaV  the 

gaokr,  suflfering  an  esci^ie.  ia  pHniihnh)b;  n^(  taint  whara 

commitaients  are  good  in  suhatanrej  tltt  poto.'ia.aii  nw^ 

hound  to  obaerre  theai  as  if  thev  were  pade  ever  aajBnplty»j(jl) 

It  is  stated  as  a  |ood  general  ruk  iqiaii  Aia  MlaCt  Hu^U 

whenever  an  impnaoninent  is  so  for  icrmlnr  tkat' tt  vrill  Hi 

no  oSsnce  in  the  prisoner  to  hreali  fhiai  n  lif  ifarQCW  it.caa.ka 

no  oflence  in  the  oBcer  to  suffer  him  to  caana.  (^ 

Tit  inpri.      The  iaprisonnient  must  not  only  he  justi||a)il%,liit  alnte 

~r;      aome  criattaal  aui«m    But  thecacaMof  aM^^»4P|l!|f|totf  Ita; 

rSJSlir  petit  larceny  only  is  crimind;  ainllt  aeeam  aaaat^Hni|*b 


«MijMr»«a4  to  the  general  reason  of  the  law  that  the  eaoq^  af  ^ananpil 


aknnld  nlsn 

•r  tbt  es-    uiaal.  ( j )    The  imprisonment  must  alao  he  canlii|Hn|g 
c*p^         time  of  the  esscape;  and  its  continuance  bmnI  ^'gnpni. 

that  satisfoction  which  the  puhlic  jnstioe  damanii  .Jhr  ~fl|a 
[*  532]  crime  conimiued.  So  that  if  a  priaoner  he  "Hkcqpiltal,  asl 
detaiiiefl  only  for  his  fees,  it  will  not  he  criminal  .to  «dte 
him  to  eacapN  though  the  judgment  were  that  he  ahfnld.he 
discharged,  **  paying  his  fees  r  ^  Mug  ia  auch  cnaa  detain- 
ed only  as  a  dehtor :  but  if  a  person,  convicted  of  n  cvim^  ha 
condemned  to  imprisonment  for  a  certain  time,  and  alas  M  «%: 
HI  he  paysi  his  fees,**  it  is  said  that  perhaps  an  escape  olf  aadi 
person,  after  the  time  of  his  imprismiment  is  elapacd,  witkaut 
paying  his  feee,  may  he  criminal;  as  it  was  part  of  the  pan- 
ishiueiit  that  the  imprisonment  should  he  continued  till  the 
fees  should  be  paid.  \k) 
KK«Ma  The  uext  important  enquiry  upon  this  subject  will  he^  whe- 

r^u    *^  ^^^  ^^  escape  be  volmmtturfi  or  megligtmif  as  the  fonner  is  an 
iiHi!|enu    oflence  of  a  much  more  soious  nature  than  tiiat  which  may 
have  been  committed  by  negligence. 


/tlUwk.  r.C.c.  19.  s.  1.  bt  ac^  rtuoii:  but  HawkiM  sayt  tbatit 

(M.  liiW*  ut,  IS  to  be  int*adcd  only  wbtro  tbt  foM  an  dM 

t  Hawk.  P.  C.  c,  IS.  1. 14.    A  comomI-  to  othen  as  woU  at  to  tlM  g aolar ;  fitr.  otber^ 

■laat  to  a  •r««aM»  and  not  to  a  ffryoA,  waa  « i*e,  the  gaolar  would  ba  IM  oiiIt  nmrtr  hj 

Md  food  in  Rf s  t*  Fall,  I  Lord  Rayn  4S4.  tlM  ttcapa ;  and  tkat  it  wooM  ba  Mid  to  pun- 

<MIM.t.S.    Ana  taa  Mit.  Cbap.  S4.  kh  tot  iw  aaftring  an  iny«y  to  hinwilf  only 


<MIM.t.S.  And  taa  Mit.  Cbap.  S4.  kh  tot  fet  aaftring  an  iny«y  to  hinwilf  only 
i  t  Hawk,  P.  CX  €.  It*  •*  ••  1  Halt  mt.  in  Om  nen*pay«rat  of  a  debt  in  hb  povtr  k» 
*  ^  Hawk.  P.  tVc.  W.  •.  *•    ThMfOMMto     itt^att. 


ea*P.  xxxiii.  ^  1.]      Voluntary  Escapes 


532'! 


Wlieiiever  an   officer,   having  the  custody   of  a  pHsutier  ofToiunia-  1 
charged   with,   and  gwilty  of,  a  capital  offence,  knowingly  'J  "^"P**-    1 

gives  him  his  liberty  with  an  intent  to  save  him  either  from  J 

his  triul  or  execution,  such  officer  is  guilty  of  a  voluntury  J 

escape,  and  thereby  involved  in  the  guilt  of  the  same  crime  M 

of  whtcli   the   prisoner  is  guilty,   and  far  which  he  was  in  I 

custody.  (I)     Baickins  says,  that  it  seems  to  be  the  opinion  fl 

of  Sir  Malthew  Hale,  (m)  that  in  some  cases  an  officer  may  ■ 

be  adjuged  g«ilty'  of  u  voluntary  escape  «)i"  had  no  such  I 

intent  to  save  the  prisoner,  but  meant  only  to  give  him  a  J 

liberty  which,  by  law,  he  had  no  colour  of  right  to  give ;  as  ^^^| 

if  a  gaoler  should  b.iil  a  prisoner  who  is  not  bailable :  but  ^^^^M 

lie  withholds  hifl  assent  to  that  opiniun,  on  the  grounds  t}>at  ^^^^| 

it  is   not  sufficiently   supported   by    authorities,   and    does  ^HH| 

♦not  se-em  to  accord  with  thepurviewof  a  statute  5  Edw.  111.  [*  533M 

c.  8.  relating  to  the  improper  hitiling  of  persons  by  the  mar-  | 

shals  of  the  King's  Bench,  (n)     He  says  abo,  that  it  seems  to  I 

be  agreed  that  a  person  who  has  power  to  bail  is  guilty  only  J 

of  a  negligent  escape,  by  bailing  one  who  is  not  bailable ;  and  U 

that  there  are  some  cases  wherein  an  officer  seems  to  have  I 

been  found  to  have  knowingly  given  bis  prisoner  more  liberty  m 

than  he  ought  to  have  had,  (as  by  allowing  him  to  go  out  of  fl 

prison  on  a  promise  to  return ;  or  to  go  amongst  his  friends,  ■ 

to  find  some  who  would  warrant  goods  to  be  his  own  which  he  M 

is  suspected  to  have  stolen)  aiid  yet  seems  to  have  been  only  fl 

adjudged  guilty  of  a  negligent  escape,  (o)    And  he  concludes  1 

by  saying,  that  if,  in  these  cases,  the  officer  were  only  guilty  1 

of  a  negligent  escape,  in  suffering  the  prisoner  to  go  out  ^f  the  I 

limits  of  the  prison,  without  any  security  for  his  return,  he  I 

could  not  have  been  guilty  in  a  higher  degree  if  he  had  taken  I 

bail  for  his  return ;  and  that  from  tlience  it  seems  reasonable  I 

to  infer  that  it  cannot  be,  in  all  rase»,  a  general  nde  that  an  I 

officer  is  guilty  of  a  voluntary  escape  by  bailing  his  prisoner,  I 

whom  he  has  no  power  to  bail,  but  that  the  judgment  to  be  I 

made  of  all  offences  of  this  kind  must  depend  upon  the  cir-  I 

cumstances  of  the  case ;  such  as  the  heinousness  of  the  crime  I 

with  which  the  prisoner  is  charged,  the  notoriety  of  bis  guilt,  I 

the  improbability  of  his  returning  to  renderhimself  to  Justice,  I 

the  intention  of  the  officer,  and  the  motives  on  which  he*  act-  I 

ed.(p)  I 

It  appears  to  have  been  holden,  thatitia  an  escape  in  aeon-  -J 

stable  to  discharge  a  person  committed  to  his  custody  by  *a  [     ^^1 

watchman  as  a  loose  and  disorderly  woman,  and  a  street  walk-  ^ 

er,  although  no  positive  charge  was  made,  {q)  ] 


I  Sliund.  P.  C.  33.    S  Hank.  P.  C.  < 


■.10.    IB 


I.  119. 


Hile  £96,  S97. 
n  Fait,  MJ,  Ha. 

e  Haoklni  tiyt,  howevar,  Ibat  it  niuit 
coarciB*dUiM,inlhaieeuei,  the  piivuiu  » 
ny,  knd  lliil  il  iot$  i: 


Mppcai  whether  he  were  bailable  ai 
iliai,  gcnerallj,  ihe  old  cHset  (OanmiDg  lUl 
(ubjecl  ace  w  vii;  brieflj  teponed  thai  It  li 
vary  difficult  Id  make  an  exact  nale  sf  tin  ml- 
lei  from  tbem. 

p  tItvrk.F.t:.<:.19.i.M. 

•}  Rem  V.  BoalK,  t  Buh.  864. 
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Of  net h-  A  negligent  escape  is  where  the  ptrty  vresfeed  er  imfrmm- 
s«nt  ef  Q  j  esHrapcs  against  the  will  of  him  that  amsta  or  inpriseai 
capck  1^.^  ^^ J  ^  ^^^^  freshly  punued  and  taken  again  befinre  he  hu 
been  lost  sight  of.  (r)  And,  from  the  instaBoea  of  thiaoieaoe 
mentioned  in  tlie  books,  it  seems  that  where  a  pnrtj  aoeaca^ 
tlie  law  will  iircsunio  nrgligfnce  in  the  officer.  Tliua  if  a  p9- 
son  in  rusto<ly  on  u  charge  of  larceny  auddenlyy  and  withoat 
the  assent  of  tiie  constable,  kill,  hang,  or  drown  himself^  tidf 
is  considered  as  a  negligent  escape  in  the  Gonatable.  («)  And  if 
a  prisoner  charged  with  felony  break  a  gaol,  it  ia  aaid  tfaattUi 
seems  to  be  a  negligent  escape ;  because  there  wanted  eatkr 
the  due  strength  in  the  gaol  that  should  have  aecarod  Jiim,  or 
the  due  vigilance  in  the  gaoler  or  his  officers  that  dMwld  have 
prevented  it  (/)  But  it  is  submitted  that  it  would  he  compe- 
tent to  a  person  charged  with  a  n^ligent  escape  ander  such 
circumstances  to  shew  in  his  defence  that  all  due  figilance 
[*  53r>]  was  used,  and  that  the  gaol  *was  so  constructed  as  to  |^Te 
beeo  considered  by  persons  of  competent  judgment  a  place  of 

Crfect  security.  Undoubtedly  an  escape  hawening  from  da- 
rts in  these  pai*ticulars  would  come  within  m  principle  el 
guilty  negligence  in  those  concerned  in  the  proper  custody  of 
the  criminal ;  and  neglect  in  not  keeping  gaob  in  a  proper 
state  of  repair,  by  those  who  are  liable  to  the  bnrthen  of  n- 
pairing  them,  appears  in  many  instances  to  have  been  treated 
as  an  indictable  offence,  tending  to  the  great  hindrance  and 
obstruction  of  justice,  (u) 

A  person  who  has  power  to  bail  is  guilty  only  of  a  negli- 
gent CQ»cape,  by  bailing  one  who  is  not  bailable.  Thus  if  a 
justice  of  peace  bails  a  person  not  bailable  by  law  it  excuses 
the  gaoler,  and  is  not  felony  in  the  justice,  but  a  negUgentes- 
i  ape,  for  ^  hich  he  is  fineable  at  common  law,  and  by  the  jas- 
tiivs  of  gaol  delivery,  (ir)  It  is  laid  down  as  clear  law,  that 
\\hiH*\er  dt  facto  occupies  the  office  of  gaoler  is  liable  to  an- 
s\*cr  U>r  a  furligent  escape,  and  that  it  is  in  no  way  m^urial 
^  hether  or  not  his  title  to  the  office  be  legal,  (x)    But  a  case 
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I  lij  imIiin4i«i,  it-W  onnt  «ffn/M  rtmotd  ptelalf- 
ii»  i«^^ilii«l  fWiCtf  dfhitf  ereqitanhtr,  Flet. 
ill    I    lAfi  til.     A nrl  th^  Jfr>rr»r  of  Justice t. 
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Ch.  5.  r.  1.  n.  54.  mti,  that  it  is  an  abut 
that  prisonerf  should  be  charged  with  ln»j 
or  put  to  any  pain,  before  thej  |e  attaiated 
of  felon  J  :  and  Lord  Cdkr,  in  his  comment  oo 
the  statute  of  Westra.  2.  rh.  11.  is  exprea, 
that  bT  the  common  law  it  might  not  be  done. 
S  Inst.'  381. 

«  See  the  precedents  of  indictments  for  this 
i^firnce,  4  Wentw.  363.  Cm.  Cirr.  Comp. 
SIS.  Cro.  Circ.  A».  393.  3  Chit.  Crim.  L. 
668,669. 

•r  A:  common  law,  accord  in;  to  35  Ed  v. 
III.  39.  fin  the  last  edition  of  the  year  t»ooks 
niispa(T«i  tS  Edw.  III.  8t.a.)  and  by  the  JQi- 
tices  of  f^aol  delivery,  by  the  statute  1  and  S 
Ph.  and  M.  c.  IS.  See  1  Hale  596.  and  as  to 
escapes  by  admittin|  to  bail  or  to  improper 
liberiT,  anitj  5St,  533. 

r  2  Hawk.  P.  C.  r.  19.  f .  99, 


omjLf.  xxxiii.  $  I.]    M:gligtnt  Escaptt. 

is  rrportncl  where,  upon  an  indictment  against  a  y«onuui  war> 
dour  of  tlie  Towc^r  and  tlic  gentlemen  gaokr  tlii^re,  for  a  ncg- 
lige.Ttt  escape  of  a  priijonvr,  >vl)o  had  be^n  cotiimitted  to  tiie 
Tuwer  on  a  charge  of  high  ti-caHoii.  atid  consigned  to  the  care 
of  the  defendant  by  thp  constable  of  the  Tower,  to  be  kept  in 
the  house  of  the  wardouis  tiir  court  held,  that  the  defcndanta 
wei'c  not  such  officers  as  the  law  Wok  notice  of,  and  thereJiore 
coulil  not  be  guilty  of  a  negligent  escape ;  and  that  it  was 
merely  a  breach  of  trust  to  tlie  constable  of  the  Tower,  their 
maitter-  (y)  And  upon  *tiie  same  principle  another  wardour  [*  536] 
of  the  Tower  appears  also  to  have  been  acquitted  of  a  negli- 
gent esra|)e.  (%)  It  ap|>cars,  however,  that  a  sheriff  is  as 
much  liable  to  answer  for  an  escape  suflerod  by  bis  baililf  as 
if  he  had  actually  suffered  it  himself;  that  the  court  may 
charge  either  the  sheriff*  or  bailiff  for  such  an  escape ;  and  that 
if  a  deputy  gaoler  he  not  sufficient  to  answer  a  negligent  es- 
cape, his  principal  must  answer  for  him.  (a) 

Thediffinince  between  a  voluntary  and  negligent  escape  Ofiewiing 
will  also  renuirc  to  he  attended  to  in  considering  the  effect  of  "  P""""- 
tile  re-taking  of  u  prisoner  after  he  has  been  sufTei-cd  to  escape. 

When  an  oiHccr  has  vtUuntariltf  suffered  a  prisoner  to  ea-  Arici  > 
cape,  it  is  said  that  he  can  no  mnn' Justify  the  re-taking  him  than  '""'■')' 
if  he  It'.ul  never  had  him  in  custody  before;  because,  by  his '^ 
own  free  conNent,  he  hath  admitttul  that  he  hath  nothing  to  do 
with  him  :  but  if  the  party  return,  and  put  himself  again  un- 
der the  custody  of  the  officer,  it  Beems  that  it  may  probably  be 
krgned  that  the  officer  may  lawfiilly  detain  him,  and  bring 
him  before  a  justice  in  pursuance  of  tiie  warrant  (6) 

It  seems  to  be  clearly  agreed  by  all  the  books  that  an  nffi-  A(t«i  ■  of 
cer  making   fresh  pursuit  after  a  prisoner,  who  has  escapcil  b"!*"'"- 
through  his  negligence,  may  retake  him   at  any  time  after-  "^' 
wards,  whether  he  find  him  in  the  same,  or  a  different  coun- 
ty :  and  jt  is  said  generally  in  some  hooks,  that  an  officer,  who 
haa  negligently  suffered  a  prisoner  to  escape,  *may  retake  [•  537J 
him,  wherever  he  finds  him,  without  mentioning  any  fresh  pur- 
suit; and,  indeed,  since  the  liberty  gained  by  the  prisoner  is 
wholly  owing  to  his  own  wrong,  there  seems  to  be  no  reason 
why  he  should  have  any  manner  of  advantage  from  it  (c)     If 
the  officer  pursue  a  prisoner,  who  fl.ie«  from  him,  so  closely  as 
to  retake  him  without  losing  sight  of  him,  the  law  regards  the 
prisoner  at  being  so  much  in  his  power  all  the  time  as  not  to 
adjudge  such  fliglit  to  amount  to  an  escape :  but  if  the  officer 
ORce  lose  sig)it  of  tlie  prisoner,  it  seems  to  be  the  better  opi- 
nion that  he  will  be  guilty  of  a  negligent  esca[>e,  though  he 

y  HIil  aad  Dad,  (cim  of)  QUI  B*i\ey,  Jan.  klo)  nj;  •'  But  If  ibe  eniMcr  who 

1694,    I  Bain.  JuU.  Etrapi,  in.  p.  US.  (_lla  cicapc  hiTB  uu  iiutv  foi  life  oi  fcari  IB  tke 

cd.)  office,  i  do  not  find  ft  ngtoKi  bow  hi  h«  ia  n- 

t  Siick'i  eiM,  Old    Bail**,  Jan.    1694,    I  nrtion  it  li*bla  to  be  puniihcd." 

Burn.  Jwl.  U.  IbU.  h  S  Htwk.  P.  C.  c.  19.  >.  It.  t.   13.  *.  t. 

^           at  Hawk.  P.  C.  t.  M.  a.  39.    ud    Rei  r.  Dkll.  C.  169.     I  Bum.  Juu.  Ew^f,                 ^^ 

H      Fell.  I  Uiil  Rdtid.  4U.     3  SeLk.  312.  Haw-  r  3  Hawk.  P.  C.  c.  19.  i.  It.                       ^^M 
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ihodd  retake  him  immediate  J  aflnirvifc(tf^    AMKhetai 
been  ined  for  the  olfence,  it  is  dear  that  he  wiU  Ml  aveidlhi 
judgment  of  hU  line  by  re-taluag  the  aeiawiefe  (e)    Aal  it  ii 
also  clear  that  he  cannot  excuse  nimadf  bT  kilUng  a  |riaa«r 
in  the  pursuit,  though  he  could  not  poasibqr  reta£e  hm;  hit 
must,  in  such  case,  be  content  to  sniniitlosnch  iam  an  Ua  ■► 
gligence  shall  appear  to  deserve.  (/)    By  the  SI  Goa.  IILc 
46.  s.  3.  every  governor  of  the placss of  conJaeaMnt  toTheaiil 
as  houses  of  correction  or  penitentianr  honsea*  and  kia  aanst- 
ants  have  the  same  power  over  oflbndera  ooBlaed  thsnia  ss 
are  incident  to  the  office  of  a  sheriffs  of  a  gaokr  ;  adMl  aie^ 
in  like  manner,  to  be  answerable  for theeocape  of  wmj  aiha|> 
er.    The  same  section  also  enactB»  that  If  aay  penaa  haviag 
the  custody  of  an  offender,  ordered  to  hard  labaPt  aa  aa  as- 
sistant, shall  voluntarily  or  nc^linntly  pvmit  anch  .dhnder 
to  escape,  he  shall  be  punished  as  by  19  Geo.  IIL  e.  74. 8.08. 
namely,  for  voluntarily  permitting  an  eacape,  almll  ha  gaUlj 
of  felony ;  and,  for  negligently  permitting  an  eacspsb  ihaB  ha 
guilty  of  a  misdemeanor,  and  liable  to  ine  and  ispriaMiBMBlb 
or  both.    The  fourth  section  adopts  the  pravWona  of  the  19 
Geo.  III.  c  74.  s.  67.  as  to  the  evidence  upon  a  pnasoatioB 
for  such  escapes ;  and  enacts,  that  a  cm  propw'ij  aliaato^sl 
the  certificate  therein  before  directed  to  be  givea  to  the 


iM*  gaoler,  by  the  clerk  of  the  assise»  fcc  and  kf  anch 
w  gaoler  to  be  delivered,  together  with  the  omidv»  to  the 
governor,  and  by  the  covemor  to  be  transmitted  to  the  chik 
of  the  peace,  to  be  filed  with  the  records  of  tiie  sctotosi^  shalU 
after  proof  that  the  person  then  in  question  is  the  satoe^  deli- 
vered with  such  certificate,  be  sufficient  evidence  not  only  of 
the  nature  and  fact  of  the  conviction  itself,  and  the  spacifls  sf 
confinement  to  which  such  person  was  oritanA ;  hut  also  that 
the  person  then  in  question  is  the  same  that  was  ao  oonvictod 
and  ordered  to  such  confinement. 
Procted-         The  proceedings  against  persons  charged  with  having  saf- 
tentiMor'  '^'^  escapes  must  in  general  be  by  presentment  or  indktmBnlt 
or  Indict-     or  they  may  be  by  information,  ijg) 

DMot,  or  by      But  whcre  persons  present  in  a  court  of  record  are  ooaunit- 
•ummary     ^  ^  prison  by  such  court,  the  keeper  of  tiie  gaol,  an  ha  is 
courtt.       bound  to  have  them  always  ready  to  produce  when  called  fbr, 
if  he  fail  to  produce  them,  will  be  adjudged  guilty  of  an  es- 
cape, without  further  enquiry  ;  unless  he  have  some  reasona- 
ble matter  to  allege  in  his  excuse ;  as  that  the  prison  was  set 
ra  5381  ^^  Ai^  ^i*  broken  open  by  enemies,  &c.  for  he  will  *be  con- 
cluded by  the  record  of  the  commitment  from  denying  that  ^ 

4  SUttiidf.  P.  C.  33.  1  Hale  602,  2  Hawk,  wbera  Uie  court  refuted  to  grant  aa  attadi- 

P.  C«  c.  19.  e«  S.  13.  mtnt  againet  the  gaoler  for  a  voluiitaiy  ee- 

e  t  Hawk.  P.  C.  c.  19. 1. 12. 13.  cape  of  one  in  execution  for  obatracting  aa 

/  Buundf.  P.  C.  33.    1  Hawk.  P.  C.  c,  18.  excise  oflicer  in  the  execution  of  bia  oAc%  bet 

••  11, 12.    S  Hawk.  P.  C.  c.  19.  t.  6.  13.  ordered  him  to  ihew  cauM  whj  thtrt  ibonid 

f  Gaoler  of  Shrewtbury's  caie,  1  Str.  53t.  not  be  an  infonnatlon. 
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prisnners  were  in  his  custody,  {h)  And  8om«hATp  hol(1eii,(t) 
that  if  a  gaolei*  say  nothing  in  cxcurc  of  such  an  esrape,  it 
shall  be  udjudgtil  voliintafy ;  but  It  sccin»  difHciilt  to  maintain 
tliat  wheiT  itstantlsiridiffpiTnt  whether  an  esrapi-  lie  ncgligi^nt 
or  volunl^iry.  it  ought  to  hv  adjudged  a  rricni-  of  so  high  a  na- 
ture, without  a  pri'viouH  trial.  A")  With  respt-ct  to  othor  pri- 
soners not  committed  in  such  manner,  hut  in  the  custody  of  a 
gaoler  or  other  person  by  any  other  means  wliateocver,  it 
seems  to  be  agreed  that  the  person  who  liad  them  in  custody 
ie  in  no  ca,se  punishable  for  anescapet  until  it  be  pi-e«(ente<l.(l) 
But  it  in  laid  down  a^  a  rule  that  though,  where  an  escape  is 
fincable,  the  presentment  of  it  is  tra-vcrsablc:  yet  tliat  where 
UtP  offence  is  amerciahle  only,  there  the  presentment  is  of  it- 
self conclusive ;  such  amerciaments  heing  reckoned  amongst 
those  minima  de  quibus  non  curat  lex:{ia)  and  this  diatinction 
is  said  to  be  well  warranted  by  the  old  books,  (n) 

It  should  be  observed  that  it  is  laid  down  in  the  books 
that  a  person  who  has  siiflercd  another  to  escape  cannot  ba 
arraigned  for  such  esca]H-.  as  for  frluny.  until  the  principal 
be  attainted;  on  the  ground  that  he  ii*  only  punishable  ia 
this  degiTc  as  an  accesssoi-y  to  the  felony,  and  that  tlw 
general  rule  is,  that  no  accessory  ought  to  be  tried  until  the 
principal  be  attainted ; 'o)  but  that  he  may  be  indicted  and 
*tried  for  a  mia|)ri.sion  before  any  attainder  of  the  principal  f*  5301 
offender :  for  whether  such  offender  wei-c  guilty  or  innocent, 
it  was  a  high  contempt  to  si'ufl'r  hijn  to  escape.  If.  however, 
tlie  commitment  were  for  high  treason,  aud  the  person  com- 
mitted actually  guilty  of  it,  it  is  said  that  the  escape  is  imme- 
diately punishable  as  high  treason  also,  whether  the  party 
esCBpiog  bo  cier  convicted  of  such  crime  or  not;  and  the 
reason  given  is,  that  there  are  no  accessories  in  high  trea- 
•on-Cp) 

Every  indictment  for  an  escape,  whether  negligent  or  vo-  q, 
;llU)tary,  must  expressly  shew  that  the  party  was  actually  in  dir. 
tte  defendant's  custody  for  some  crime,  or  upon  some  com-  '''" 
sitnient  upon  suspicion ;  {q)  and  Judgment  was  arrested  upon '^'' 
an  indictment,  which  stated  that  the  prisoner  was  in  the  de- 
UmdauVa  custody,  and  charged  with  a  certain  crime,  but  did 
not  state  that  he  was  committed  for  t)iat  crime ;  for  a  i>rrson 
IB  custody  may  be  cliarged  witli  a  crime,  and  yet  not  he  ui 

h  t  Hawk.  P,  C.  c.  19.  a,  IS.  Ait.  33S.  ii  in  Inrticlmeiil  >■  for  b  niitfUro«a- 

i  Sikundr.  p.  C.  34.     I  HhI*  S99.  603,  nan  Bgaiiin  ■  gaoler,  for  Klirulljr  pctmiHinC  K 

k  3  Hiwkl  P.  C.  c.  IS.  a.  15.  piiEunet  to  f  eca|W  who  wat  undsi  mdWdm  of 

1 1  Hawk.  P.  C.  c.  19.  s.  16.  imptiaomiwni  foi  Ihe  latm  ofria  nontlu,  l^ttr 

■I  Slnuiuir,  P.  C.  c.  32.  p.  36.  a  eonnclum  of  fjaitd  larctny :  but   ll  Mca* 

n  t  Hawk.  P.  C.  c.  19,  I.  II.  and  tte  poti,  that  II  nughi  to   have  been  laid  ai   a  MotJ, 

543. 19  to  cKBpei  Gof-able  or  ametciablf .  See  S  Slaikie,  Ci'im    Pleai).   600,  not*  (t)  m- 

0  Sea  anit  SI  rt  lefu.  B;  ihp  I  Ann.  ft.  I.  c.  fettrng  lo  Rtx  r.  Bucrid|!e,  3  P.  Wms.  4». 

9.  an  arccaiorr  mnj  bK  Iriid  when  |1>»  prio-  p  t  Hawk.  P.  C.  t.  19.  >.  36. 

ctpal  affcndac  haa  baa n  rannrfo',  i:r.  though  q  3  Hank.  P.  C.  -   *"  ~    " 

not  Matnttd.    Ante,  p.  Si.    lo  iht  Cio.  CI  -  - 
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ttaUoin/Af.    AniCjf.Si.    loiht  Cia.Ciic.  ^^^ 
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cuBlody  bj  rMflM  of  Mch  cliftm.(f)  B«t 
was  coBiaiittod  to  the  custody  oTa  coMtaUe  \tj  m 
as  a  loose  and  disorderl  j  woaiaa»  aad  a  strMt  walkert  it  w 
holden,  upon  an  indictnieat  against  the  conafeaUeibrdiidHa^ 
ing  her*  that  by  an  allegation  of  his  befaig  charged  wMi  kr 
**  IS  ktimg  such  loose,  kr."  it  was  safllaetrtly  aYcired  tkst  bs 
was  chai^pd  with  her  **  om  soch  loose*  he/*  and  it  wnn 
bolden  not  to  be  necessary  to  aver  thai  the  dcilpBiant 
the  wonan  to  be  a  street  walker,  (r)  And  ewj  ladirtaMift 
shooM  also  shew  that  the  prisoner  went  at  largo:(s)  and  dss 
the  time  when  the  offence  m*as  coniaitlMl  for  whick  Ike  |nHj 
was  in  custody ;  not  only  that  it  nuiy  appear  ttat  it  was  pritf 
to  the  escape*  but  also  that  it  was  sabscgntnt  to  Ike  ImC  fjam 

[*  540J  ral  pardon.  (()  ^If  the  indictment  be  fcr  a  Yohnlary  snon^  it 
must  allege  that  the  defendant  ielsnisns|y  nad  YninntBril|y 
permitted  the  prisoner  to  go  at  large;(n)  and  BMMtnisosbew 
the  sMcies  of  crime  for  which  the  party  wan  Imprissned;  lir 
it  wiU  not  be  suBcient  to  say,  in  general,  thai  Iw  wmIb 
tody  fcr  Monyt  lur.  (v)  But  it  is  snesKnHnblii  wielhtr 
certainty^  an  to  the  nature  of  the  crisw,  Im  nunrssnij  in  an 
indictsMnt  for  a  n^ligent  escape ;  as  It  b  not  ia  wmA  cmb 
material  whether  the  person  who  esenped  wwe  gnOliy  sr 
not.  (or) 

or  um  By  the  sUtnte  ITeftesujIcr  1.  c  3.  the 

trial  for  the  olfrnce  of  an  escape  were  to  be  hnincsma  me  jus- 
tices in  eyre:  hut  it  was  adjudged  that  the  jnrisdietisn  ertbe 
court  of  Ring's  Bench  was  not  restrained  by  that  iMste^  tiwt 
court  being  itself  the  highest  court  of  eyre,  (y)  Hm  St  Edw. 
ill.  c.  14,  enacts,  that  the  escape  of  thieyes  and  fetam,  and 
the  chattelH  of  felons,  &c«  from  thenceforth  to  be  jndnd  be- 
fore any  of  the  king*9  justices,  shall  be  levied  from  tisM  Is 


uUK 


time,  \i\  by  which  it  seems  to  be  implied  that  other  justices^ 
aM  well  SH  those  in  eyre,  may  take  cognisance  of  escapes:  and 
it  in  certain  that  justices  of  gaol  delivery  may  punish  jnstioQS 
of  |ieai*e  for  a  negligent  escape,  in  admitting  pemims  to  bail 
who  are  not  bailable.  v«)  The  1  Rich.  III.  c  3.  enacts^  ttMt 
justices  ol  iieace  shall  have  authority  to  enquire  in  their 
sions  of  all  manner  of  escapes  of  e\-ery  person  arrested 
imprisoiuHl  for  felony. 
ruiiiiii-  In  iH>n8idering  of  the  punishment  for  this  offence^  it  will 


IIWUI. 


4R«ji  c.  Vt\U  1  tocJ  R«ytu.  4S4.    t  S^lk.  feodAoU  by  way  of  eieut.    Ras  «.  FtO,  1 
LonJ  R«y«.  «4 

r  Rm  r.  Bootie,  'J  Buri.8i>4,  anJ  «c«  as  to  «  Fthmtei  ef  whmimrk  Jt.  B.  miltugvm 

\\\9  tiiSicMiKV  ol'  iifch  avvrmt nu^  Kea  r.  Boy*  ire  perwtutt. 

all,  t  Buir.  tktt.  »  2  Hawk.  P.  C.  c.  IS.  1. 14. 

«  t  Hawk.  I*.  C.  0.  19.  ».  14.  wb«i«  it  it  x  M.  IML 

•a^l  Ihat  tbi»  u  mo«t  proptrly  aipratMd  by  tb«  jr  Siauodf.  P.  C.  c.  St.  p.  S5.    £•  fiM  If 

1 1  Hawk.  P.  C.  c.  19.  »•  14.    But  upoa  an  «u«,  cwrnlcnrt  •raanmcMM^  c<ktenb 


iodictiMitt  for  an  Mcapt  th«  court  wUI  not  in-     It  nyvc^nclflb  ^  on 

^•M  a  paHlvni ;  it  niitl  b«  »bewu  by  tbt  dt-        at  Hawk.  f.  C.  c  IS.  a.  IS.  tmUy  535. 
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*be  necessary  again  to  attend  to  the  distinction  between  a 
voluntary  and  negligent  escape. 

It  seems  to  be  generally  agreed  that  a  voluntary  escape  in  cases  rf 
amounts  to  the  same  kind  of  crime  as  the  offence  of  which  voluntary 
the  party  was  guilty»  and  for  which  he  was  in  custody ;  whe-  ^^^^^* 
ther  the  person  escaping  were  actually  committed  to  some 
gaol,  or  under  an  arrest  only,  and  not  committed ;  and  whe- 
ther he  were  attainted,  or  only  accused  of  such  crime,  and 
neither  indicted  nor  appealed,  (a)  But  the  voluntary  escape 
of  a  felon  will  be  within  the  benefit  of  clergy,  though  the  fe- 
lony for  which  the  party  was  in  custody  be  ousted,  (b)  An 
escape  suffered  by  one  who  wrongfully  takes  upon  him  tlie 
keeping  of  a  gaol  seems  to  be  punishable  in  the  same  manner 
as  if  he  were  rightfully  entitled  to  the  custody ;  for  the  crime 
is  in  both  cases  of  the  same  ill  consequence  to  the  public  (c) 
But  no  one  is  punishable  in  this  degree  for  a  voluntary  es^ 
cape  but  the  person  who  is  actually  guilty  of  it :  therefore 
the  principal  gaoler  is  only  fineable  for  a  voluntary  escape 
suffered  by  his  deputy,  (d)  One  voluntary  escape  is  said  to 
amount  to  a  forfeiture  of  a  gaoler's  office  {e). 

No  escape  will  amount  to  a  capital  offence  unless  the  cause 
for  which  the  party  was  committed  were  actually  such  at  the 
time  of  the  escape:  its  becoming  a  capital  offence  afterwards, 
as  by  the  death  of  a  party  wounded  at  the  time  of  the  escape, 
but  not  tlien  dead,  wul  not  be  sufficient  (/) 

Whenever  a  person  is  found  guilty  upon  an  indictment,  *or  [^  542] 
presentment  of  a  negligenft  escape  of  a  criminal  actually  in  9^  ^^^  pv"' 
his  custody,  be  ought  to  be  condemned  in  a  certain  sum,  to  be  casTn  "V" 
paid  to  the  king  as  a  fine,  {g)    And  it  seems  that  by  the  com-  negligent 
mon  law  the  penally  for  simering  the  negligent  escape  of  a  ^^^^v^^* 
person  attainted  was  of  course  a  hundred  pounds,  and  for  suf- 
fering such  escape  of  a  person  indicted,  and  not  attainted, 
five  pounds ;  and  that  if  the  person  escaping  were  neitlier  at- 
tainted nor  indicted,  it  was  left  to  the  discretion  of  the  court 
to  assess  such  a  reasonable  forfeiture  as  should  seem  proper. 
And  it  seems  also,  that  if  the  party  had  escaped  twice,  these 
penalties  were  of  course  te  be  doubled :  but  that  the  forfeiture 
was  no  g^reater  for  suffering  a  prisoner  to  escape  who  had 
been  committed  on  two  several  accusations,  than  if  he  had 
been  committed  but  on  one.  (A)    It  is  tlio  better  opinion  that 


a  2  Hawk.  P.  C.  c.  19.  s.  23.  And  it  is  said 
to  be  no  excuse  of  such  escape  that  the  pris* 
oner  hail  been  acquitted  on  an  itidictineiit  of 
death,  and  only  committed  till  the  year  and 
day  should  be  passed,  to  give  the  widow  or 
heir  an  opportunity  of  bringing  their  appeal. 
Jd.  IM, 

b  1  Hale  £99. 

r  2  Hawk.  P.  C.  c.  19.  t.  23. 

d  Rex  r.  Fell,  1  Lord  Raym.  424.  2  Salk. 
'i72.     1  Hale  597.  598. 

e  2  Hawk.  P.  C.  c.  19.  s.  30. 

vol.  T.  37 


/  2  Hawk.  P.  C.  c.  19.  s.  25. 

g  2  Hawk.  P.  C.  c,  19.  s.  31.  where  tlie  au- 
thor says,  **  it  seems  most  properly  to  be  call- 
ed a  fine.  But  this  does  not  clearly  appear 
from  the  old  books ;  for  in  some  of  them  it 
seems  to  be  taken  as  a  Jine^  in  others  as  an 
amereiament^  and  in  others  it  is  fpoken  of  ge- 
nerally as  the  imposition  of  a  certain  rum,  and 
without  any  mention  of  either  fine  or  amei- 
ciament.^ 

h  2  Hawk.  P.  C.  c.  19.  5.  33. 


J4e  qf 

ofir  Mgligvnt  nr«pe  wiO  aoC 
rr'ii  onre :  yet  if  a  goaler  m 
MUd  tliat  hejputi  it  in  the  po^ 
bin  oflire  at  dUcretioii.  (i) 
Rone  rpgulatiomi  by  ataMes 
^'» iMtclliEeiit  fiicapea  Bhoaid  alao  be 

"*"*"**'       there  yielded  themmlTee,  and  had 
*  V"!;?.!   I*"^l  ^7  ^  marahalii  of  the  King's  Beach;  and 
liii*  hZ  *'    nurh  pemon*!  flhall  be  safely  and  aorrly  k^  in  , 
•ii«i.  Hi  iu»  /nRrr  providing  for  the  manner  <f  aoeh  eoahi 
M^tl!u        rorther  enartm  that  if  any  sach  vriMHwr  he  flBMd 
I  •  ^4  i  I  ^au t  of  M^aon  by  bail  or  withont  nail*  the 

I  «*^«*|     .^||«„      Jl^II    k.^    «    «.M«^.    gwillUllMMMt 


•  «|i«*  i*v     frionlea  had  removed  the  Indictments  hehra  Ihn  Uaft  i 

rtly  let 


mlltyf  shall  have  a  year's  impiisonmenA^ 
(heM 


Ng*iWilL 

^ut.a  III      IV  slatnte  56  O.  III.  c  6S.  whkh  vaa 

lbs  general  Penitentiary  Ihr  bonrlclB  st  WliSk^ 


«4   «•  W 

ClT^ika  MMiw  Ihatlr  any  person  havliu|  cnats^ 

\  favlMr  an 


.  a.u..i,  s^  b«4iu|  emnloyed  by  the  person  iarlng  anch  cnoMhr.  te  te 


•  OM^UU    ktk 


Bigllgealij  fuslil 
anch  i^vM  la  cwape;  sncfe  Mssn  aa  normlttliw  shiil  hs 

EniHy  ^  »  mtsdemeanor :  and  being'lawfiii|y  cnnffcint  shaB 
e  Uahle  to  ine  or  ImnriaonmenL  or  to  holhb  sC  fta  Asonfisn 


.tr     anch  i>anvkl  la  twape;  snch  p»mi  aa  nBrmUlliv  shiil  lis 


Imprisonment 
of  the  ronrC  \,k) 
It  has  been  holden,  that  a  negligwrt 

voinntmy 
be  so  pardoned.  (I)   Upon  an  indictment  Ihr  an  eseai„_ 
will  not  intend  a  panhm ;  bat  it  BMrnl  he  dhswn  by  As 
dant  by  way  of  excnse.  (m> 


SECT.  IL 
or  msciirms  trmnxn  by  ruTATm 


Tun  law  with  rrspect  to  imapta  niHud  hy  prlvntej^ 

Is  in  general  the  same  at  in  relation  to  those  imKiid  by 

oflkrrs:  it  will  be  mScmiU  thereiare.  Is  mention  shBrfly 

[^  A4-I]  •the  ciivnmslances  under  which  it  is  considered  that  a  private 

person  SM^  be  gnilly  of  an  oscaptv  and  the  pnnishsBont  Is  which 
lie  wiU  be  bahkw 

« t  H*wi«  r.  r.  c.  m.  IL  » 

t  9S  t;«^  nU  t«  ^V  1^  44.     %»1  >T  s.  42^ 

tffuww  «A  Ow  <»fy»w  ar.  >M  m».'hi<«  Jtf-  a         it  Ka«4.  r.C  «.  If. 
^'^t  r«^N«tHy  «Of««M  4<  iW  «riWv  M  <Ma»«iB«         m  Rtx  u  Ftfl»  I  ~ 
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It  seems  to  be  a  good  general  rule,  that  wherever  any  person  ^"  ^^^^^  . 
has  another  lawfully  in  his  custody,  whether  upon  an  arrest  vat^'jirson 
made  by  himself  or  another,  he  is  guilty  of  an  escape,  if  he  wiiibeguii- 
suffer  him  to  go  at  large  before  he  has  discharged  himself^  by  ^^  ^^  ^'^  ^^ 
deliyerine  him  over  to  some  other  who  by  law  ought  to  have  ^^^' 
the  custody  of  him*    And  if  a  private  person  arrest  another 
for  suspicion  of  felonyt  and  deliver  him  into  the  custody  of 
another  private  ^rson,  who  receives  him  and  sufiTers  him  to  go 
at  large,  it  is  Naid  that  both  of  them  are  guilty  of  an  escape ; 
the  firs^  because  he  should  not  have  parted  with  him  till  he 
had  delivered  him  into  the  hands  of  a  public  officer ;  the  latter, 
because,  having  charged  himself  with  the  custody  of  a  prisoner, 
he  ought,  at  his  peril,  to  have  taken  care  of  him.  (n) 

But  where  a  private  person,  having  made  an  arrest  for 
suspicion  of  felony,  delivers  over  his  prisoner  to  the  proper 
officer,  as  the  sheriff,  or  his  bailiff,  or  a  constable,  from  whose 
custody  tlie  prisoner  escapes,  he  will  not  be  chargeable.  He 
cannot,  however,  excuse  himself  from  the  escape  by  alleging 
that  he  delivered  the  prisoner  over  to  an  officer,  without  shew- 
ing to  whom,  in  particular,  by  name,  he  so  delivered  him,  that 
the  court  may  certainly  know  who  is  answerable,  (o) 

*If  an  escape  suffered  by  a  private  person  were  voluntary,  \*  545] 
he  is  punishable  as  an  officer  would  be  for  the  same  offence  ;(p)  p  nish- 
and  ii  it  were  negligent,  he  is  punishable  by  fine  and  imprison*  ^^^^  ^^J^l^' 
ment,  at  the  discretion  of  the  court  {q)  Lns  fores. 


•apes, 


♦CHAPTER  THE  THIRTY-FOURTH. 

OF  FEISOV-BSEAXIlfG  BT   THE   PARTY   CONFINED,  (l) 


[*  546] 


Where  a  party  effects  his  own  escape  by  foi*ce,  the  offence  oftence  at 
is  usually  called  prison-breaking :  and  such  breach  of  prison,  commoa 


n  2  Hawk.  P.  C.  c.  SO.  s.  1, 2.    1  Hale  595. 
Sum.  lis. 

•  t  Hawk.  P.  C.  c.  SO.  t.  3, 4.  1  Hale  594, 
595.  Stauod.  P.  C.  34.  Sum.  112.  114.  Haw- 
kint,  ttf.  •.  4.  aayt,  Uiat  if  do  officer  will  re- 
^ceive  such  prisoner  into  bis  custody,  it  seems 
'to  be  the  safest  way  to  deliver  him  into  the 
custody  of  the  township  where  the  person  who 
arrested  him  Uvea,  or  perhaps  of  that  where 


the  arrest  was  'made,  which  shall  be  bound  to 
keep  him  till  the  next  gaol  delivery :  but  he 
says,  **  If  such  township  refuse  also  to  receive 
hiui,  I  do  not  see  how  the  person  who  made 
the  arrest  can  discharge  himself  of  him  before 
the  next  gaol  delivery  ;  unless  be  can,  in  the 
mean  time,  procure  bim  to  be  bailed.^ 

p  Anle^  541. 

q  2  Hawk.  P.  C.  c.  SO.  s.  6. 


(1)  Id  most  of  the  states,  the  panishment  for  escapes  and  prison  breach, 
is  provided  for  by  particular  statutes,  to  which  the  reader  must  be  referred. 
A  principle,  which  in  these  cases,  appears  to  be  perfectly  just,  is  adopted  in 

MikSSAOHusETTB.— By  the  3d  section  of  the  statute  ^-  for  proyiding  and  regu- 
latiog  prisons,"  (statute  1784,  ch.  41,)  it  is  enacted,  that  every  gaoler  or 


546  Of  Prison-hreakifig.  [••on  ii 

or  even  the  conspiring  to  break  it»  was  felony  at  tiie  common 
law,  for  whatever  cause,  criminal  or  cvrilf  the  party  was  law- 
fully imprisoned ;  (a)  and  whether  he  were  actuaUy  within  Ihe 
walls  of  a  prison,  or  only  in  Ijhe  stocks,  or  In  the  custody  of 
any  person  who  had  lawfully  arrested  him*  (ft)  But  tiie  sere- 
rity  of  the  common  law  is  mitigated  by  the  statute  defrangm- 
tibug  prUonanif  1  Edw.  IL  stat.  2^  which  enacts,  ^  Tnat  none, 
from  nencefortti,  that  breaketh  prison,  shall  have  judgpoMat  of 
life,  or  member,  for  breaking  of  prison  only ;  exc^t  fte  caase 
for  which  he  was  taken  and  imprisoned  did  require  such  a 
judgment,  if  he  had  been  convict  thereupon,  according  to  the 
law  and  custom  of  the  realm."  Thus,  though  to  break  primm 
and  escape,  when  lawfully  committed  for  any  treason  or 
felonry,  remains  still  felony  as  at  common  law ;  to  break  prison 
when  lawfully  confined  upon  any  other  inferior  charge,  is 
punishiJ>le  only  as  a  high  misdemeanor,  by  fine  and  imprison- 
ment, {c) 
Construe-  It  will  be  proper  to  consider  some  of  the  points  wbidi  have 
Edw^^i  ^st  ^^^^  holden  in  ttie  construction  of  this  statute. 
2.  ^'   '  Any  place  whatsoever  wherein  a  person,  under  a  lawfid 

What  u  a  arrest  for  a  supposed  crime,  is  restrained  of  his  liberty, 
Vt  547]  ^whether  in  the  stocks,  or  the  street,  or  in  the  common  gaud, 
j^monwith-  or  the  house  of  a  constable  or  private  person,  or  the  priscm  <^ 
^ut^^  '^'   ^®  ordinary,  is  properly  a  prison  within  the  meaning  of  the 
statute;  for  imprisonment  is  nothing  else  but  a  restraint  of 
liberty,  {d)    The  statute,  therefore,  extends  as  well  to  a  pri- 
son in  law  as  to  a  prison  in  deed,  {e) 
Of  the  re-        With  resDCct  to  the  regularity  of  the  imprisonmoit,  it  is 
guiaritj  of  clear  that  if  a  person  be  taken  upon  a  capias^  awarded  <m  an 
sonment!*    Indictment  or  appeal  against  him  for  a  supposed  treason  or 
felony,  he  is  within  the  statute  if  he  break  the  prison,  whether 
any  such  crime  were  or  were  not  committed  by  him  or  any 
other  person ;  for  there  is  an  accusation  against  him  on  re- 
cord, which  makes  his  commitment  lawful,  however  he  may 
be  innocent,  or  tiie  prosecution  groundless*    And  if  an  inno- 

* 

a  4  Blac.  Com.  129.     1  Halo  607.    Bract.         r  4  Blac.  Com.  130. 
I.  3.  c.  9.  2  In^U  588.  d  2  Hawk.  P.  C.  c.  18.  s.  4, 

b  2  Hawk.  P.  C.  c.  18.  s.  I.  e  2  Inst.  589. 

prison  keeper,  that  shall  voluntarily  allow  any  prisoDer  committed  to  him,  to 
escape,  shall  suffer  and  undergo  the  like  pains,  panishment  and  penalties,  as 
the  prisoner,  so  escaping,  would  by  law  ha?e  been  liable  to,  for  the  crime  or 
crimes  for  which  he  stood  charged,  if  he  had  been  convicted  thereof;  and  if 
any  gaoler  or  prison  keeper  shall  through  negligence,  suffer  any  prisoner 
accused  of  any  crime  to  escape,  he  shall  pay  such  tine  as  the  justices  of  the 
court,  before  whom  he  is  convicted,  shall  in  their  discretion  inflict,  according 
to  the  nature  of  the  offence  for  which  the  escaped  prisoner  stood  committed.*^ 
UNrrnD  STATES.—See  Ing.  Dig.  159,  for  the  law  of  the  United  States  against 
rescue  and  prison  breach. 
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cent  person  be  committed  by  alawfiilmiMiiiiMy  on  such  a  sus- 
picion of  felony,  actually  done  by  some  other,  as  will  jnstihr 
his  imprisonment,  though  he  be  neither  indicted  nor  appealed, 
he  is  within  the  statute  if  he  break  the  prison ;  for  he  was  le- 
gally in  custody,  and  ought  to  have  submitted  to  it  until  he 
had  been  discharged  by  due  course  of  law.  (/) 

But  if  no  felony  at  all  were  done,  and  the  party  be  neithw 
indicted  nor  appealed,  no  fnittimus  for  such  a  supposed  crime 
will  make  him  guilty  within  the  statute,  by  breaking  the  pri- 
son ;  his  imprisonment  being  unjustifiable.  And  though  a  fe- 
lony were  done,  ye^  if  there  were  no  just  cause  of  suspicion 
eittier  to  arrest  or  commit  flie  party,  his  breaking  the  prison 
will  not  be  felony  if  flie  mitHmus  be  not  in  such  form  as  the 
law  requires ;  because  the  lawfulness  of  his  imprisonment,  in 
such  case,  depends  wholly  on  the  mittimus :  but  if  the  par- 
ty were  taken  up  for  such  strong  causes  of  suspicion  as  will 
be  a  good  justification  of  his  arrest  and  commitment,  it  seems 
that  it  will  be  felony  in  him  to  break  the  prison,  ^though  he  [  54B] 
happen  to  have  been  committed  by  an  informal  warrant  (g) 

The  next  enquiry  will  be  as  to  the  nature  of  the  crime  for  Of  the  na- 
which  the  party  must  be  imprison^,  in  order  to  make  his  ch^^^^^^ 
breaking  the  prison  felony  within  the  meaning  of  the  statute,  which  the 
It  is  clear  that  the  offence  for  which  the  party  was  imprison-  i>^.'^  "  i'"- 
ed  must  be  a  capital  one  at  the  time  of  his  breaking  the  prison,  P^*^"^  * 
and  not  become  such  by  matter  subsequent.  (A)    Though  an 
oflender  breaking  prison,  while  it  is  uncertain  whether  his  of- 
fence will  become  capital,  is  highly  punishable  for  his  con- 
tempt, by  fine  and  imprisonment  (i)    But  it  is  not  material 
wheikher  the  oflfence  for  which  the  party  was  imprisoned  were 
capital  at  the  time  of  the  passing  of  the  statute,  or  were  made 
so  by  subsequent  statutes ;  for,  since  all  breaches  of  prison 
were  felonies  by  the  common  law,  which  is  restrained  by  the 
statute  only  in  respect  of  imprisonment  for  offences  not  capi- 
tal, when  an  oflence  becomes  capital,  it  is  as  much  out  of  the 
benefit  of  the  statute  as  if  it  had  always  been  so.  {k) 

If  the  crime  for  which  the  party  is  arrested,  and  with  which 
he  is  charged  in  the  mittimus f  do  not  require  judgment  of  life 
or  member,  and  the  offence  be  not  in  fact  greater  than  the  mit- 
timus supposes  it  to  be,  it  is  clear,  from  uie  express  words  of 
the  statute,  that  his  breaking  the  prison  will  not  amount  to  fe- 
lony. ({)  And  though  the  offence  for  which  the  party  is  com- 
mitted be  supposed  in  the  mitHmus  to  be  of  such  a  nature  as 
requires  a  capital  judgment ;  yet  if,  in  the  event,  it  be  found  to 
be  of  an  inferior  nature,  and  not  to  require  such  a  judgment, 
it  seems  difficult  to  maintain  that  the  breaking  of  the  prison 

/  %  Hawk.  P.  C.  c.  18.  t.  5,  6.    2  last.  590.  h  Ante^  641. 

Sum.  109.     1  Hale  610,  611.  t  2  Hawk.  P.  C.  c.  18.  8.  14. 

g  2  Hawk.  P.  C.  c  18.  «.  7,  15.  c.  16.  s.  13.  k  2  Hawk,  P.  C.  c.  18.  s.  13. 

etsequ.    t  IdsU  690,  591.  Sum.  109.     1  Hale  /  S«c  the  statute,  ante^  546. 
610.611. 
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on  a  commitment  for  it  can  be  felony ;  as  the  words  of  tite 
[  549]  statute  are,  **  except  """the  cause  for  which  he  was  taken  and 
imprisoned  requii-e  surh  a  jiidgipent''  (m)  And,  on  the  other 
handy  if  the  offence  which  waH  the  cause  of  the  commitment  be 
in  truth  of  such  a  nature  as  requires  a  capital  judgmentf  but 
be  supposed  in  the  mitHmus  to  be  of  an  inferior  degree,  it  may 
probably  be  argued  that  tlie  breaking  of  the  priaon  by  the  par- 
ty is  felony  within  the  meaning  of  tlie  statute;  'for  the  factfiir 
which  he  was  arrested  and  committed  does»  in  truth,  reqairt 
judgement  of  life,  though  the  nature  of  it  be  mistaken  in  the 
ndttimui.  (n)  It  is  not  material  whether  the  party  who  breaks 
his  prison  were  under  an  accusation  only,  or  actually  attaiiii- 
ed  of  the  crime  charged  against  him ;  for  persons  attaintedf 
breaking  prisout  are  as  much  within  the  exception  of  the  sta? 
tttte  as  any  others,  (o) 

A  peraon  committed  for  high  treason  becomes  gaiUy  of  fe- 
lony only,  and  not  of  high  treason,  by  breaking  the  prison 
and  escaping  singly,  without  letting  out  any  other  priaoner : 
but  if  other  persons,  committed  also  for  high  treason,  escape 
together  with  him,  and  his  intention  in  breaking  the  prison 
were  to  &vour  their  escape  i(s  well  as  his  own,  he  seems  to  be 
guilty  of  high  treason  in  respect  of  their  escape,  because  theie 
are  no  accessaries  in  high  treason ;  and  such  assistance  given 
to  persons  committed  for  felony  will  make  him  who  gives  it 
an  accessary  to  thcr  felony,  and  by  the  same  reason  a  pnbci- 
pal  in  the  case  of  high  treason,  (p) 
Of  the  na-       The  breach  of  the  prison  within  the  meaning  of  the  statute 
brTJk\Dt^    must  be  an  actual  breakings  and  not  such  force  and  ^rielence 
r*  5501  ^^^y  ^  ^^y  ^  implied  by  construction  of  law :  tiMreCore,  if 
^  the  party  go  out  of  a  prison  without  any  obstruction,  the  pri- 
son doors  being  open  through  tlie  consent  or  negligence  of  the 
gaoler,  or  if  he  otherwise  esca|)e,  without  using  any  kind 
of  force  or  violence,  he  is  guilty  of  a  misdemeanor  only, 
but  not  of  felony.  (9)    And  such  breaking  must  be  either  by 
the  prisoner  himself,  or  by  others  through  his  procurement,  or 
at  least  with  his  privity ;  for  if  the  prison  be  broken  by  oth- 
ers, without  his  procurement  or  consent,  and  he  escape  through 
the  breach  so  made,  it  seems  to  be  tlie  better  opinion  that  he 
cannot  be  indicted  for  the  breaking,  but  only  for  the  escape.(r) 
And  the  breaking  must  not  be  from  the  necessity  (rf  an  inevi- 
table accident  happening,  without  the  contrivance  or  fault  of 


m  Anle^  146. 

n  2  Hawk.  P.  C.  c.  18.  s.  15.  It  should  be 
ubu^rved,  however,  that  Hawkins,  after  giving 
bis  reasons  for  these  conclusions,  sajrs,  that  uo 
express  resolution  of  the  points  app;  ariiig,and 
the  authors  who  have  expounded  the  statute, 
(see  %  Inst.  590, 591«^Suin.  109,  1 10.  1  Hale 
609.)  seeming  rather  to  incline  to  a  different 
opinion,  he  shall  leave  these  matters  to  the 
iudfrment  of  the  r^^adcr. 


0  Staundf.  P.  C.  32.  2  Hawk.  P.  C.  c.  W. 
s.  16. 

p  2  Hawk.  P.  C.  c.  18.  t.  17.  Benttead's 
case,  Cro.  Cur.  583.  Limerick's  case,  Kel. 
77. 

q  I  Hale  611.    2  InsT.  590. 

r  2  Hawk.  P.  C.  c.  IK.  s.  la  Pult.  d  P»c. 
1476.  PI.  2.  where  it  is  said,  Uiat  If  H  itraiiKfr 
breaks  the  prison,  in  order  to  help  a  prisoner 
committed  for  felony  to  escape,  who  does  et- 
cape  accordlii(ly,  this  is  felony  :  not  only  in 
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the  prisoner ;  as  if  (he  prison  should  be  set  on  fire  by  acci- 
dent, and  he  should  break  it  open  to  save  his  life.  {$]  It  seems  Escape  of 
also  that  no  breach  of  prison  will  amount  to  felony  unless  the  ^'**  P*'^^* 
prisoner  escape,  {t) 

A  party  may  be  arraigned  for*prison-breaking  before  he  is  or  the  pro- 
convicted  of  the  crime  for  which  he  was  imprisoned,  (^the  pro-  ceedings. 
ceeding  differing  in  this  respect  from  cases  of  escape  or  res- 
cue,) on  the  ground  that  it  is  not  material  whether  he  be  guil- 
ty of  such  crime  or  not,  and  that  he  is  punishable  as  a  princi- 
pal offender  in  respect  of  the  breach  of  prison  itself,  (u)    But 
u  the  party  has  been  indicted  and  acquitted  of  the  felony  for 
which  he  was  committed,  he  is  not  to  be  indicted  afterwards 
for  tihe  breach  of  prison ;  for  though,  while  the  principal  felo- 
ny was  untried,  it  was  indifferent  *whetlier  he  were  guilty  of  [*  551 J 
it  or  not,  or  rather  the  breach  of  prison  was  a  presumption  of 
tiie  guilt  of  the  principal  offence,  yet,  upon  its  being  clear  that 
he  was  not  guil^  of  the  felony,  he  is  in  law  as  a  person  never 
committed  for  felony ;  and  so  his  breach  of  prison  is  no  felo- 
ny, (w) 

The  indictment  for  a  breach  of  prison,  in  order  to  bring  the  Of  Uie  in- 
offender  within  the  intention  of  the  statute,  must  specially  set  dictrocm. 
forth  his  case  in  such  manner  that  it  may  appear  that  he  was 
lawfully  in  prison,  and  for  such  a  crime  as  requires  judgment 
of  life  or  member :  and  it  is  not  sufficient  to  say  in  general 
<*  that  he  feloniously  broke  prison  f*  {x)  as  there  must  be  an 
actual  breaking  to  constitute  the  offence,  (y)  So  it  is  held  in 
all  the  books  to  be  necessary  that  such  breaking  be  stated  in 
the  indictment  {%) 

The  offence  of  prison-breaking  and  escape,  by  a  party  law-  onhe  pu- 
fully  committed  for  any  treason  or  felony,  is,  as  we  have  seen,  ""***"«"*• 
of  the  deg^ree  of  felony,  (a)  and  will  of  course  be  punishable  as 
such :  but  it  should  be  observed,  that  it  is  a  felony  within  cler- 
gy, though  tlie  principal  felony  for  which  the  party  was  com- 
mitted yrere  ousted  of  clergy,  as  in  case  of  robbery  or  mur- 
der, (ft)  And  in  this  it  differs  from  the  offence  of  a  voluntary 
escape,  which  is  punishable  in  the  same  degree  as  the  offence 
for  which  the  party  suffered  to  escape  was  in  custody,  (c) 
W^ere  the  prison-breaking  is  by  a  party  lawfully  confinea 
upon  any  inferior  charge,  it  is  punishable  as  a  high  mispri- 
sion, by  fine  and  imprisonment  {d) 

^Before  this  chapter  is  concluded  it  should  be  observed,  [^  552] 


the  itrang^r  thnt  broke  tht*  prison,  but  also  in 
the  prkoner  that  eFrapet  by  means  of  this 
breach,  «•  he  cooBents  to  the  breach  of  tho 
priton  hj  taking  advantage  of  it. 

«,  1  Hale  611.    2  Inst.  590.    Summ,  108. 

/  t  Hawk.  P.  C.  c.  18.  s.  12. 

If  2  Inst.  592.  1  Hale  611.  2  Hawk.  P. 
€•  C.  18. 1.  18. 

w  1  Hale  612.  where  the  learned  writer  al- 
so lays,  that  if  the  fiarty  should  be  fir$t  in- 
dicted for  the  breach  of  prison,  and  then  bn 


acquit-ed  of  the  principal  felony,  ho  may 
plead  that  acquittal  of  the  principal  felony  in 
bai  to  the  indicttnent  for  tbe  breach  of  prison. 

X  2  Haw  k.  P.  C.  c.  18.  s.  20. 

y  J^nte,  449,  450. 

3  Rex  r.  Burridge,3  P.  Wms.  483.  Staundf. 
31.  a.    2  Inst.  589,  el  sequ. 

a  AntCy  £46. 

b  1  Hai6  612. 

c  Ante,  541. 

H  2  Hawk.  P.  C.  c.  18.  s.  21. 
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breaking 
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that,  by  statutes  which  relate  only  to  particular  crimesy  the 
offence  of  prison-breaking  is,  in  certain  cases,  made  the  sub- 
ject of  special  enactment,  and,  in  some  instances,  of  capital 
punishment ;  and  will  be  mentioned  in  the  course  of  the  wori^ 
in  the  order  in  which  the  crimes  are  treated  of  to  which  fliose 
statutes  relate.  But  the  statute  31  Geo.  III.  c.  46.  (entitled 
an  act  for  better  regulating  of  gaols  and  other  places  of  con- 
finement) may  be  mentioned  in  this  places  as  its  provisions  are 
of  a  general  nature.  The  third  section  enacts  that  if  any  per- 
son ordered  to  hard  labour  shall,  at  any  time,  during  the  term 
for  which  he  shall  be  so  ordered,  break  prison  or  escape  from 
the  pli&ce  of  confinement,  or  in  the  conveyance  to  the  same^  or 
from  the  person  having  him  in  lawful  custody,  such  offence 
shall  be  punished  in  the  same  manner  as  under  tfa«  19  Geo. 
IIL  c  74.  &  65.  namely,  in  case  the  person  was  so  ordered  to 
hard  labour  instead  of  being  capitally  punished,  such  ofendw 
breaking  prison  or  escaping  shall  be  guilly  of  felony  without 
benefit  of  clergy ;  and  in  case  the  person  was  so  ordered  to 
hard  labour  instead  of  transportation,  then  the  punishment  to 
be  an  addition  of  three  years  to  the  term  of  confinement,  and 
if  any  second  escape  or  breach  of  prison  shall  take  place,  such 
person  is  also  to  be  euilty  of  felony  without  benefit  of  clei^gr. 
The  fourth  section  of  the  act  enac^  that  the  provisions  of  tke 
19  Geo.  III.  c  74.  s.  67.  as  to  the  trial  of  the  offender  in  the 
county  where  he  is  retaken,  and  as  to  a  copy  of  a  certificaie 
being  evidence  of  a  conviction,  shall  extend  to  an  v  prosecu- 
tion for  escape  or  breach  of  prison  under  this  act.  [e) 


[*  553J 


♦CHAPTER  THE  THIRTYFIFTH. 

Of  Rescue  ;  and  of  actively  Mding  in  an  EscapCf  or  in  an 

Attempt  to  Escape*  {\) 


Of  Kcsciie.      Rescue,  or  tlic  offence  of  forcibly  and  knowingly  freeing 

another  from  an  arrest  or  imprisonment,  is,  in  most  instanera, 

of  the  same  natui*e  as  the  offence  ot  prison-breakings  which  has 

been  treated  of  in  the  preceding  chapter. 

of  ^rhJn '^      Thus  it  is  laid  down,  that  whatever  is  such  a  prison  tiiat 

and^"  f^the  the  party  himself  would,  by  the  common  law,  be  guilty  of 

imprison-     felony  in  breaking  from  it,  in  every  such  case  a  stranger  would 

SSakin"?    ^^  S^ilty  of  as  high  a  crime  at  least  in  rescuing  him  from  it 

e  Sec  this  section  more  at  large,  aniCy  538,  539. 


(1)  United  States — For  the  law  of  the  United  States  against  rescue^  &c., 
ifce  Ing.  Dig.  section  xxiii.  page  159. 
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But  thoagbf  upon  tiie  principle  that  wherever  the  arrest  of  a 
felon  is  lawful  the  rescue  of  him  is  a  felony,  it  will  not  be 
material  whether  the  party  arrested  for  fblony,  or  suspicion  of 
felony,  be  in  the  custody  of  a  private  person,  or  of  an  officer  ; 
yety  if  he  be  in  the  custody  of  a  private  person,  it  seems  that 
the  rescuer  should  be  shewn  to  have  knowledge  of  the  party 
being  under  arrest  for  felony,  (a)  In  cases  where  the  impri- 
sonment is  so  far  gproundless  or  irregular,  or  for  such  a  cause, 
or  the  breaking  of  it,  is  occasioned  by  such  a  necessity,  fkc* 
that  the  party  himself  breaking  the  prison,  is,  eitlier  by  the 
common  law,  or  by  the  statute  1  £dw.  IL  sL2*  de  frangenH- 
bus  prisonamf  saved  from  the  penalty  of  a  capital  offender; 
a  stranger  who  rescues  him  from  such  an  imprisonment  is,  in 
like  manner,  also  excused.  (6) 

*It  has  been  stated  in  tlie  preceding  chapter,  that,  where  a  [*  554] 
person  committed  for  high  treason  breaks  the  prison  and  es-  a  rescuer 
capes,  letting  out  other  persons,  committed  also  for  high  trea-  g"J|f|y^of 
son,  he  seems  to  be  guilty  of  high  treason,  in  case  his  intention  high  troa 
in  breaking  the  prison  were  to  favour  the  escape  of  such  other  ^°"* 
persons  as  .well  as  his  own :  (c)  and  it  is  clear  tliat  a  stranger 
who  rescues  a  person  committed  for,  and  guilty  of,  high  trea- 
son, knowing  him  to  be  so  committed,  is,  in  all  cases,  guilty 
of  high  treason,  {d)    It  has  been  holdcn  also,  that  he  will  be 
thus  guilty  whether  he  knew  that  the  party  rescued  were  com- 
mitted for  high  treason  or  not :  and  that  he  would,  in  like 
manner,  be  guilty  of  felony  by  rescuing  a  felon,  though  he 
knew;  not  that  the  party  was  imprisoned  for  felony,  (e) 

As  the  party  himself  seems  not  to  be  guilty  of  felony  by  A  breaking 
breaking  the  prison,  unless  he  actually  go  out  of  it  ;Cf  J  so  °^  *^®  P"- 
the  breaking  of  a  prison  by  a  stranger,  in  order  to  free  the  f^/ouy  un- 
prisoners  who  are  in  it,  is  said  not  to  be  felony,  unless  some  less  the  pn- 
prisoner  actually  by  that  means  get  out  of  prison,  (g)  *°"®'^*  *^*" 

The  sheriff's  return  of  a  rescue  is  not  of  itself  sufficient  q^^^ 
*to  put  the  party  to  answer  for  it  as  a  felony,  without  indict-  r*  555I 
ment  or  presentment  {h)    And  it  is  the  better  opinion  that  he  ceedings  in 
who  rescues  one  imprisoned  for  felony  cannot  be  arraigned  for  cases  of 
such  offence  as  a  felony,  until  the  principal  offender  be  first  '<^^^®* 
attainted ;  unless  the  person  rescued  were  imprisoned  for  high 

a  1  Hale  606.  their  being  imprisoned  for  such  offence.    And 

6  2  Hawk.  P.  C.  c.  21.  s.  1, 2.    2  Inst.  589.  me  1  Hale  606.    But  Hawkins,  (P.  C.  c.  21.  s. 

Staundf.  P.  C.  30,  31.    JntCy  546.  et  sequ.  7.)  says,  that  this  opinion  is  not  proved  by  the 

c  Jnitj  549.  authoiity  of  the  case,  (1  Hen.  VI.  5.)  on 

d  2  Hawk.  P.  C.  c.  21.  s.  7.     Staundf.  P.  C.  which  it  seems  to  be  grounded.     It  should  bo 

1 1.  32.    Sum.  109.  1  Hale  237.  mentioned,  however,  that  Benstead*s  case  is 

e  Benstead'9  case,  Cro.  Car.  5S3.  where  it  spoken  of  in  Rex  v.  Burridge,  3  P.  Wms.  468. 

is  said  that  it  was  resolved  by  ten  of  the  judges,  as  having  been  cited  and  allowed  to  be  law 

(on  a  special  commission,)  ferta/im,  that  the  at  an  assembly  of  all  the  judges  of  England, 

breaking  of  a  prison  where  traitors  are  in  excppttheChief  Justice  of  the  Common  Pleas, 

durance,  and  causing  them  to  escape,   was  (that  place    being   at   the  time   vacant,)  in 

treason,  although  the  parties  did  not  know  Limerick's  case,  Keyl.  77. 

that  there  were  any  traitors  there  :  and  that,  /  .^n/f,  550. 

in  like  manner,  to  brtak  a  prison  whereby  i;  2  Hawk.  P.  C.  c.  13.  s.  12;  c.  21.  8.3. 

felons  escape,  is  (elooy,  without  knowledge  of  k  I  Hale  606. 
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trMMn,  Ib  iHitck  raor  \)w  rr^mfr  nay  W  ImmHittcly  imi^ 

ed;  all  being  |iriiiripnl*  in  hich  tmiw- .     But  it  ih  raii)  thit 

be  nay  be  iminrdifttcl}  pmcfs^lMl  ngaitMt  for  a  mUftrision  only 

if  the  kinp  |>t<-tL<ir  t  (()  anil  if  tin-  pritNipfll  be  ill^rliargrd,  or 

faaild  puillv  only  t>f  ku  oRi-iit-r  nnt  rapllAl,  lurh  ils  prtit  lif^ 

cenjt  fl[c<  liiiitigli  tW  ivAcii^r  rannnl  b«  rltarj^nl  with  frlnny, 

yet  be  na>  lit*  flnni  &ii«l  ituprimnr  1  for  a  mliitriurannr.  (fc) 

**J  {^       Tbe  indii  liwiit  for  a  irwof,  lik*-  that  fiir  an  r9capr.  (I)  or 

•  fweiw.     for  breakinji;  t)ri«(>ii,(iii}  miixt  «prriall«  ■»■(  forth   Uir  aatuiT 

■ad  cause  nf  the  impriM>nin<'nt.  ami  the  •iBpriaJ  rirrum<tann« 

of  the  &d  in  r|ui^ti<)ii.  («)     And  Um-  »opa  mnusif .  or  wmt- 

tbii^  eqnh  uli-nl  t<i  it,  iiiiMt  Im  uitr«l  to  ftli<>w  timt  it  was  fbrd> 

Ue  and  against  tlip  nill  of  the  officer  who  had  tbe  prtsoneria 

his  custod) .  (o) 

OfihcpuB-      1^  retti'itc  iif  i>n«  appivhcndi   I  for  tiraimn  it  itnrlT  tmnon : 

'*■•■' '"  and  fte  partv  irsruirig  one  in  C'ltiidy  fur  Mony,  or  suspicion 

a  MCM.     ^  folony,  » ill.  as  wp  have  wi  i.  be  guilty  of  u  ctrmm  of  the 

nae  klmd ;  though  not  in  all  Laww  punbihabte  In  tbe  same 

d^[i«e;  for  the  roKUfr  will  bv  rntitlfil  to  hixrlfrgy,  tbou^ 

tbe  crime  of  Hie  prisoner  rewu.  1  were  not  wiUiin  rler|5j-.(p) 

Where  th<'  piiHy  retrucd  wa»  i  i  i-uqtudy  for  a  raimtrawanor 

oidy,  the  ivHru<'r  will  l>e  pitni    table  itn  for  a  niadniKamir; 

fi>r,  as  tboHi-  who  hrcak  prison  «.:v>  punishable  fbr  a  higli  mis- 

r*  5561  pristoHf  bj  tine  and  imprisonment,  in  tliose  *raaes  whrrrJa 

**  ''  tbey  are  Kk\tA  from  Jurlgrnt- nl  of  ilrath  by  tbe  statMte  I  Edw. 

II>  atat  i-  lie  frangentibus  prismnam  ;  m  al.to  are  those  who 

rescoe  soi  h  prisoncri,  in  the  like  raws,  pimUbable  In  the 

same  mannii-.'.^) 

The  resriic  of  a  prisoner,  in  any  of  the  superior  courts, 
committed  tiy  the  juntiren.  is  a  great  mispriKion;  for  irtuch 
the  party,  and  the  priMner.  (if  assenting,)  will  b«  liable  t> 
be  punished  by  impnaonment  for  life,  forfeiture  of  lands  for 
life,  and  furi'eiture  of  goods  and  chattels ;  tliotigh  no  stroke  or 
blow  were  given,  (r) 
Dfmhiiiiss  The  uding  and  assisting  a  pnmner  to  rm-a]>eo)U  uf  prison, 
^iM>Mi  to  by  whatever  means  it  may  be  effected,  in  an  offence  of  a  mis- 
chievous nature,  and  an  olisti-uction  to  the  course  of  jastW : 
and  the  a«si>iting  a  frlon  in  making  aii  actual  escape,  i»  sn 
offence  of  the  dcgi-ee  of  felony,  (s)  In  a  case  which  underwent 
elaborate  discussion,  the  court  of  King's  Bench  held  that  wfaero 
a  person  a-ssistecl  a  prisoner  who  had  been  convicted  of  felony 
within  clergy,  and,  having  been  sentenced  to  he  transported 
forfleren  yeai-s,  was  in  custody  under  such  sentence,  to  escape 
oat  of  prison,  tbe  person  so  assisting  was  an  accessary  to  the 

i  X  Hawk.  P.  C.  c.  31.  i.  S.  a  1  H&wk.  P.  C.  c.  31.  t.  6.  4  BUe.  Cm. 

*  1  Rkle  S9S,  S99.  130. 

1  Jntt,  SS9.  r  1  Eaat.  P.  C,  c.  a.  «,  3.  p.  «».  410.  « 

■I  Jnf(,5SI.  Bac.  Abt.  Aunu,  (C.)     Sinn.  141.    S 

n  3  Hawk.  P.  C.  e.  21.  ..  S.  Edw.  III.  13. 

a  H»  F.  Buccidn,  3  P.  Wmi.  483.  i  Tillav'a  caw,  Z  Leacb  STl. 

r  1  Hale  WW.  - 
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Mony  after  the  fact  (0  The  court  proceeded  upon  the  ground 
that  one  so  convicted  of  felony,  witliin  the  benefit  of  clergy,  and 
sentc^nced  to  be  transported  for  seven  years,  continues  a  felon 
till  actual  transportation  and  service  pursuant  to  the  sentence ; 
and  that  the  assistance  given  in  this  case  amounted,  in  law, 
to  a  receiving,  harbouring,  or  comforting  such  felon,  (u)  But 
*they  held  the  indictment  to  be  defective,  in  not  charging  that  [*  557] 
the  defendant  kne^i  that  the  principal  was  guilty,  or  convict- 
ed of  felony,  {w)  The  ofience  of  aiding  a  prisoner  to  escape 
out  of  prison  appears  also  to  have  been  considered  as  an  ac- 
cessorial offence  in  a  cae(e  of  piracy.  On  a  return  to  a  habeas 
corpus,  in  the  case  of  one  Seaddingj  who  had  been  committed 
to  tiie  Marshalsea  by  the  court  of  Admiralty,  the  cause  ap- 

Kiared  to  be  for  aiding  and  abetting  one  Exan^  who  was  in- 
cted  for  piracy,  to  escape  out  of  prison ;  whereupon  all  the 
court  held  that,  though  the  fact  were  committed  by  Scaddv^t 
within  the  bodry  of  the  county,  yet,  because  it  depended  upon 
ttie  piracy  committed  by  Exon^  of  which  the  temporal  juoges 
had  no  cognizance,  and  was  as  it  were  an  accessorial  offence 
to  the  first  piracy,  which  was  determinable  by  the  admiral, 
they  must  remand  the  prisoner,  {x) 

Several  statutes,  some  of  which  have  been  already  mention-  statutes 
ed,  and  others  will  be  referred  to  in  the  course  of  the  work,  respecting 
especially  provide  for  the  punishment  of  those  who  rescue  or  |||g  of  pru 
aid  in  the  escape  of  persons  apprehended  or  committed  for  the  soners,  or 
particular  offences  enumerated  in  those  acts.  There  are  also  ai^inR^i^'™ 
some  special  provisions,  by  statutes,  upon  this  subject,  which  ^  ®^^^* 
Bay  be  noticed  shortly  in  this  place. 

By  the  9  Geo.  I.  c«  22.  (commonly  called  the  Black  Jictf)  9 Geo.  i.e. 
persons  forcibly  rescuing  any  person  being  lawfully  in  custo-  ^  Rescu- 
dy  of  any  officer,  or  other  person,  for  any  of  the  offences  In-custody* 
mentioned  in  the  statute,  or  by  gift  or  promise  of  money,  or  for  offences 
other  reward,  procuring  any  of  his  majesty's  subjects'  to  join  ^**"f^|j! 
in  any  such  unlawful  act,  are,  upon  conviction,  to  be  adjudged  ing'suchof- 
guilty  of  felony,  and  to  suffer  death  without  benefit  *of  cler-  [*  558] 

S.  (y)    And  if  any  person  being  charged  with  any  of  the  of-  fenders,  fe- 
ices  against  this  statute,  and  being  required  by  order  of  the  *""y  J^''^*»- 
Sivy  council  to  surrender  himself,  neglects  so  to  do  for  forty  ^"'  ^  *'^' 
ys,  the  person  so  neglecting,  and  all  that  knowingly  con- 
ceal, aid,  abet,  or  succour  him,  are  declared  to  be  felons,  with- 
out benefit  of  clergy.  {%) 

By  the  25  Greo.  II.  c.  37.  s.  9.  "  If  any  person  or  persons  25  gco.  u. 


t  Rex  «.  Burridge,  3  P.  Wms.  439. 

fi  The  assistance,  as  stated  in  the  special 
verdict  in  this  case,  was  not  particularly  spe- 
cMM  :  the  statement  was,  that  the  defendant, 
(who  was  confined  in  the  same  gaol  with  the 

Srty  whom  he  assisted  to  escape,)  **  did  wil- 
ly aid  and  assist  the  said  VV.  P.,  so  being 
in  custody  as  aforesaid,  to  make  his  escape 
out  of  the  said  gaol.*^  But  any  assistance 
given  to  one  known  to  be  a  felon,  in  order  to 


hinder  his  suffering  the  punishment  to  whicli 
he  is  condemned,  is  a  sufficient  receipt  to  make 
a  man  an  accessory  after  the  fact.    ^nU,  48. 

tr  3  P.  Wms.  492.  And  see  the  indictment 
on  which  the  prisoner  was  tried  a  second  time, 
convicted,  and  transported,  id,  499,  503. 

X  Scadding's  case,  Ye! v.  134.  1  East,  P. 
C.  c.  17.  s.  14.  p.  810. 

y  S.  I. 

:  S.  4,  5. 
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r .  37.  t.  9.  whatsoever  aball,  by  forcet  Mt  at  IBwaljf  or 

pl*iHinT*n   ^  nwcue  or  «et  at  liberty  aay 

cuvtiHiy  for  he  committed  for  or  found  guilty  of 

murder.  teiDpt  to  fescue,  anv  person  ronvirtod  of  ■wiia  foiwg  to  a- 
ecution  or  during  execution,  every  mwm  «•  ofcirfi^g  ibal 
be  deemed,  taken,  and  adjudged  to  be  gulty  of  JUoayt  ani 

«(.  10  Rf«.   shall  suffer  death  without  beneft  of  clergy*^    Ami  Hm  tadb 

.-uincthi'     section  of  tlie  statute  enacts,  thai  if  aay  peraoBy  after  eaDva* 

!^*^^r*   ^n«  *>^^ll'  ^y  f^^^*  mcue,  or  attmvt  to  imcw»  the  body  «f 

•rtrr  cxe.    such  offender,  out  of  the  custody  of  tM  sbfriBj  or  Ua  ^tkotn, 

.  ntion.        during  its  conveyance  to  any  of  the  plaoea  directod  by  Ae 

act,  or  from  the  company  of  imrgmm$9  or  tiieir  amaatsb  sr 

from  the  house  of  any  surgeon  where  tiM  saaM  shall  have  ben 

deposited  in  pursuance  of  the  act,  sach  olhidcr  ahaU  be  gaiHy 

of  felony,  and  be  liable  to  be  traasporled  for  the  terai  ef  aetea 

years. 

31  Geo.  HI.      The  31  Geo.  III.  c.  46.  s.  3.    Enacts  that  if  aqr  yassa 

r.  46.  t.  :t.   ^i^^i  pp^yi*  uny  offi-nder,  ordered  to  hard  labonrt  ia  wmj  of 

■n  offi^llder  the  placcs  lit  confinonHMit  used  as  booses  of  correctiaa  er  pa* 
ortiered  to    niteutiar}'  houses*  either  during  his  conveyance  to  the  / 
i!?!^  In       ^f  confinement*  or  w  hilst  such  oOhiders  shall  be  ia  the' 
hnuiie»  of    tody  of  the  pei*son  or  persons  under  whose  care  or  dMrge  be 
rorrectinn,  f^^\\  \^  ronfiucd ;  or  if  any  person  shall  be  aldiag  ar 
utiir^^^^^'  ing  in  any  such  rescue*  every  aacb  oftace  shall  be 
ho  Mtm.      an  under  19  tieo.  111.  c.  74.  s.  66;  naawly,  ahall  be  gaiH;y  ef 
felony,  and  may  be  ordered  to  haH  labour  for  aay  tem  aet 
less  thnn  one  nor  cxroetling  five  years.    The  foiutb  section 
adopts  the  pm\  iMoiis  of  the  19  Geo.  HI.  c.  74.  s»67.aato 
tlie  prostitution  for  such  rescue ;  and  enacts  that  Ae  ooipy  <rf 
the  certificate,  in  that  art  mentioned,  shall  be  saScieat  evi- 
dence of  the  conviction,  &c.  of  the  person  rescued,  (a) 

[*  560]  *Tho  mere  aiding  an  attempt  of  persons  confined  to  make  an 
16  Ceo.  II.  escai>o.  though  no  oscaiie  should  ensue,  is  made  highly  penal 
iM  Inn***"  *>)  the  16  Geo.  II.  c.  31.  which  enacts,  that  "  if  any  person 
■nner  con-  sfiall.  bv  unv  uicans  whatsoever,  be  aiding  or  assisting  to  any 
victeti  of  pntH>nrr  to  attempt  to  make  his  or  her  escape  from  any  gaol, 
r.Tony^or'^  although  no  esoa|H*  be  actually  made,  in  case  such  prisoner 
romini*uf.i    fhcu  wss  attainted  or  convicted  of  treason,  or  any  fehwy,  ex- 

orti»nof  rin  ^^P^  If^^^y  '*"'^"J'^  ^^  lawfully  committed  to  or  detained  in  any 
un'^MiVinpt  gaol*  for  treason*  or  any  felony*  except  petty  larceny,  express- 
to  eicape.  ftl  in  the  warrant  of  commitment  or  detainer;''  every  person 
so  offending  shall*  on  conviction,  be  adjudged  guilty  of  felony, 
A  idinc  &c.  gud  be  transported  for  seven  years.  CfJ  And,  •*  in  case  sudi 
rony\cuid  prisoner  then  wa'^  convicted  of  committed  to  or  detained  in 
nr  rom.  any  gaol*  for  i)ettY  larceny,  or  any  other  crime,  not  being 
niUte«i  ti-eason  or  felony.'  expressed  in  the  warrant  of  his  or  her 
Urc?^|.7.     commitment  or  detainer  as  aforesaid,  or  then  was  in  gaol 

•  Pf«  this  f*riiou  m.Mf  n(  laii*".  nrj'.\  5S9.  '  16  Geo.  11.  c.  31.  s,  I. 
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upon    any    process   whatsoever^    for    any    debt,    damageSf  &c«orcoo- 
*co8t8»  sum  or  sums  of  money »  amounting  in  the  whole  to  the  [*  561] 
sum  of  one  hundred  pounds ;"  every  person  so  offending,  and  °n«<^  upon 
being  convicted,  shall  be  deemed  guilty  of  ♦*  a  misdemeanor,  any^deb?' 
and  be  liable  to  a  fine  and  imprisonment.'*  g)  &c. 

The  statute  further  enacts,  "  That  if  any  person  shaU  con-  *"yjMJJ**°8 
vey,  or  cause  to  be  conveyed,  into  any  gaol  or  prison,  any  vi-  j°  ^^J  ^ 
zor,  or  other  disguise,  or  any  instrument  or  arms,  proper  to  c.  3i.8.t.-^ 
facilitate  the  escape  of  prisoners,  and  the  same  shall  deliver,  ConveyiDg 
or  cause  to  be  delivered  to  any  prisoner,  in  any  such  gaol,  or  gufJ^oTin- 
to  any  other  person  there,  for  the  use  of  any  such  prisoner,  strumeots 
vdthout  the  consent  or  privity  of  the  keeper,  or  under  keeper,  "!°  *"y 
of  any  such  gaol  or  prison ;  every  such  person,  although  no  fadHtate 
escape,  or  attempt  to  escape,  be  actually  made,  shall  be  deem-  the  escape 
ed  to  have  delivered  such  vizor,  or  other  disguise,  instrument,  ^f  ^'^"^^^t- 
or  arms,  with  an  intent  to  aid  and  assist  such  prisoner  to  es-  ed  of  or 
cape,  or  attempt  to  escape ;  and  in  case  such  prisoner  then  committed 
was  attainted,  or  convicted  of  treason,  or  any  felony,  except  o7felion3^'* 
petty  larceny,  or  lawfully  committed  to  or  detained  in  any 
such  gaol  for  treason,  or  any  felony,  except  petty  larceny,  ex- 
pressed in  the  warrant  of  commitment  or  detainer  ;'*  every 
person  so  offending*  and  being  convicted,  shall,  in  like  man- 
ner, be  deemed  guilty  of  felony,  and  be  transported  for  seven 
years.  (A)    And  it  proceeds  to  enact,  that,  **  In  case  the  pri-  Ortofaciii- 
soner  to  whom,  or  for  whose  use,  such  vizor  or  disguise,  in-  capeof  prr- 
strument  or  arms,  shall  be  so  delivered,  then  was  convicted,  soners  con- 
committed,  or  detained  for  petty  larceny,  or  any  other  crime,  ^o^^*^|Ji^d 
not  being  treason  or  felony,  expressed  in  the  warrant  of  com-  for  petty 
mitment  or  detainer,  or  upon  any  process  whatsoever,  for  any  larceny, 
debt,  damages,  costs,  sum,  or  sums  of  money,  amounting  in  ^^.jf-^ed 
the  whole  to  the  sum  of  one  hundred  pounds ;"  every  person  upon  any 
so  offending,  and  being  convicted,  shall  be  deemed  guilty  *of  [*  562] 
a  misdemeanor,  and  be  liable  to  a  fine  and  imprisonment,  (i)    process  for 

It  is  further  enacted  by  this  statute,  "  That  if  any  person  ^"^  ^^^^' 
shall  aid  or  assist  any  prisoner  to  attempt  to  make  his  or  her  amounting 
escape  from  the  custody  of  any  constable,  headborough,  tithing-  to  loo^ 
man,  or  other  ofllcer  or  person  who  shall  then  have  the  lawful  ^^  ^^^'  'i* 
charge  of  such  prisoner,  in  order  to  carry  him  or  her  to  gaol.  Assisting"" 
by  virtue  of  a  warrant  of  commitment  for  treason,  or  any  fe-  any  person 
lony,  (except  petty  larceny,)  expressed  in  such  warrant;  or  if  c^^^rged 
any  person  shall  be  aiding  or  assisting  to  any  felon  to  attempt  ^q  or'feb- 
to  make  his  escape  from  on  board  any  boat,  ship,  or  vessel,  ny,  in  an 
carrying  felons  for  transportation,  or  from  the  contractor  for  ^^^^^  *^ 
the  transportation  of  such  felons,  his  assigns  or  agents,  or  from  a  con- 
any  other  person  to  whom  such  felon  shall  have  been  law-  stable,  &c. 
fully  delivered,  in  order  for  transportation ;"  every  person  so  ^'  ^"^^ 
offending,  and  being  convicted,  shall  be  deemed  guilty  of  fe-  &"'^ca^y- 
lony,  and  be  transported  for  seven  years,  (fe)  ing  felons, 


&c. 


g  16  Geo.  II.  c.  31.  8. 1.  »  16  Geo.  II.  c.  31.  s.  2. 

h  Id.  9.  2.  k  !d.  Ibid.  s.  3. 


^Q2  .iiiimit  JflcMpb  t» 

Uataatioo       U  H  provUed  br  thiH  ■tatutUt  Uat  tber*  ahall  W  u  prae- 
«r  |«>MC»>  ciitioB  for  any  of  tfante  oflenres  unhwi  it  be  coainicacvil  villun 

»  jtmt  «ftrr  tbe  offrwr  rommittrd.  J) 
PinoM  or-  Aad  it  'm  Kim  rn«-tr<l.  that  if  «nj  prmm  onlcRvt  for  tnm- 
daiMi  fo<  portation  in  purxii.ini  r  of  tliiH  art  nliall  rrtum  from  tnui  ^r- 
^■taT^ii  te**HW  or  be  at  iMj^r  m  may  pftrl  of  (irrxl  Unliun,  « tUioui 
act,  BDil  ra-  Mwi*  Uwfttl  cwiM'.  brforc  tlw  rxuirKtum  of  Uie  Urni  fur  *  liich 
^laJnCt  <"  tach  perMn  ■hall  hnvr  bn-n  orurrwl  to  be  truuportMl.  tmcit 
lambt-  prrMMi  ifa»U  be  iiiibic  1»  lh<-  luuw  punikbnivtit.  vii<l  iiirU»ds»f 
Ion  tlwti-  proHCUtioBt  tTul.  unit  i'(iii\  irtion.  fur  so  returning  ur  bring  kt 
£litr''l!i1,!'.  I"S»*  "  <>*•»"  f'l""''  tnuiHUortwt.  or  urdcrcdto  be  Irmjuporl- 
uno.  ed,  wen  liable  by  thr  Iumd  tlirn  in  furrci. 
f*  563]  *lt  Bbo«M  be  (ibvcrvrd.  thmt  ■  o^rtwd  itei-tioa  of  thiti  «ta- 
CMMupoa  tute,  rclatiagto  ttif  r^invrying  f  lUAtruiorntN.  kc.  intu  aaj 
n'c'si"  P'"*"*'*'  •■o«ler  to  facilitate  l!ic<*i'ane  of  the  priMtarrt.  makm 
A'cwnmlt-  tb*  oflbnder  Kuilt) ,  ill  caHfK  uhrrc  thr  primru-r  Ls  mmmilinl 
■wMM  to  or  detaiMd  ia  any  b»*>I  for  treaMm  or  frlony  rxprfutd  in 
^IJK'J^  tlw  warrant  of  mmmitinrnt  im)  'Hiih  bits  b^-ra  holdcn  to 
whUd  lb*  DMan,  that  tbe  DfTotirr  shouM  bo  "  clmHy  and  flmmiif  ex- 
"^>  jHVfMd;**  aotbat  »  dlt.  where  U>r  rummilairnt  is  m  twapi- 

ewm  only,  is  wit  nilliin  the  art:  for  Umtv  an-  t«a  kinds  at 
caamttBents.  whirli  eitM-nlialiy  diBrr  froui  rarb  other ;  aa  a 
prisoner  may  be  adiuilUil  to  bail  on  a  conmitinrnt  for  fuispi- 
cioa  only,  but  not  on  a  rominittnciit  fortrvaiMiD  ur  friony  clear- 
ly and  i^ainly  ex]>if»«-(l  in  thr  warrant,  ,'n)  And  this  dor- 
trine  was  rect^iixM)  ami  aited  upon  in  a  HubNeqoent  caae  of 
an  indictment  upon  the  third  »eclion  of  the  utatute,  wlUrh  re- 
lates to  the  aidiii){  n  (MiHoner  to  rairnpe  from  the  custody  of  a 
constable  having  i-liitrgporhiinby  virtiif  of  a  vrarrani  of  ran- 
uitment  for  felony  "  iMTtr^Djinf"  in  Hucb  witri-ant.  'l'b(^  ia- 
diriment  stated,  litat  the  commitnieotwaHan  tMspidan  of  bur- 
glary, and  the  u  armnt  pruiliired  in  e\  idence  at  the  trial  cor- 
responded with  thiH  Mtatv'UU'nt :  the  point  being  rearrred  for 
the  opinion  of  the  judgeH.  they  were  unanimously  of  opinion 
that  a  commitment  im  tnupiaon  was  not  within  tlic  statute,  (a) 
TtwiiBtuic  A  majority  of  the  Judges  decided  n  point  uf  great  impor- 
■'■"•  ""J^  tanrc  in  the  construrtion  of  tbi«  statuti* ;  namely,  that  it  ttont 
<.-■•><  ""^  extend  to  cas<-H  whcm  an  actual  t$tapr  is  made,  but  must 

wb-raan     be  confined  to  CRscs  <>r  an  attempt,  without  cffocting  the  es- 
"«!>•'•""     "^P^  itself.     Th<\  s;iiil.  "  tin-  slatiite  [inqi(tr1-j  l>i  be  maiit  fur 
mads.        the  Airther  punishing  of  those  persons  who  shall  aid  and  ■•- 
aist  persons  attempting  to  escape,  and  makes  the  oftnce  feta- 
ny :  it  creates  a  new  felony ;  but  the  ofi^nce  of  aasistiBg  a  fe- 
1^*  564]  Ion  in  making  an  actual  escape  was  felony  *before;  andthoie- 
fore,  does  not  seem  to  fall  within  the  view  or  intuition  of  tbe 
An  indict-    l^islature,  when  they  made  this  statuts."  (p)    In  tUa  case  it 


■I  Anit,  561. 

n  WiUcr'a  caM,  I  Ltach  VI. 

"  riicsmfr-s  rate,  t  Uuch  383.   and  Gib 


b  oni'i  ciM,  1  Lucb  »e.  bom  (■),  8.  P. 
p  'fillvy  and  oihctii  (caia  of)  S  Lcacb 
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was  also  holden,  Diat  an  indictment,  charging  the  defendant  memontiie 
¥rith  aiding  and  assisting  a  prisoner  to  attempt  to  make  an  „  *J^*not 
escape,  need  not  state  that  the  party  aided  did  attempt  to  state  tbat 
make  the  escape;  for  be  could  not  have  aided,  if  no  such  at-  **!JP?% 
tempt  had  been  made,  (g)    The  31  Geo.  IH.  c.  46.  s.  3.  enacia,  Huempi  to 
that  if  any  person  shall,  by  supplying  arms,  tools,  instruments,  make  the 
or  means  of  disguise  or  otherwise,  in  any  manner  aid  or  as-  ««:tpe. 
sist  any  offender,  ordered  to  hard  labour  m  places  of  confine-  ^^  ^*°;J": 
ment,  used  as  houses  of  correction  or  penitentiary  houses,  iff  ing  or  as- 
any  escape  or  in  any  attempt  to  make  any  escape,  though  no  »wt»ng  «« 
escape  be  actually  made ;  such  offence  shall  be  punished  as  ewa"^*fron> 
Jinder  the  statute  19  Geo.  III.  c  74.  s.  66.;  namely,  the  of-  houses  of 
fender  shall  be  guilty  of  felony,  (a)  correction, 


♦CHAPTER  THE  THIRTY-SIXTH. 

fjf  Returning,  or  Being  at  Large^  after  Sentence  of  Trans- 
portation; and  of  Rescuing  or  Jnding  the  Escape  of  a 
Person  under  suoi  Sentence.  (1) 


[*  565] 


♦CHAPTER  THE  THIRTY-SEVENTH. 

Of  IneorrigiJUe  Rogues.  (2) 


[*  589] 


iDXEirBss,  in  any  person  whatsoever,  has  been  considered  idle  per- 


a  There  is  a  panishment  mentioned  in  a 
subsequent  part  of  the  section  66  of  the  sta- 
tute 19  Geo.  III.  c.  74.  of  fine  or  imprison- 
flwnt,  or  both,  at  the  discration  of  the  rourt ; 
but  that  seems  to  apply  only  to  the  misdemea- 
nor of  negligently  permitting  an  escape, which 
is  also  subsequently  mentioned  in  the  same 
•action.  Qtc  also,  whether  the  fourth  section 


of  the  statute  31  Geo.  III.  c.  46.  which  adopts 
the  provisions  of  the  19  Geo.  III.  c.  74.  s.  67. 
as  to  prosecutions  for  esca|ies>,  attempts  to  es- 
cape, breaches  of  prison,  and  rescues ;  and  as 
to  a  copy  of  the  certificate  delivered  by  the 
clerk  of  assize  being  sufficient  evidence  of 
conviction,  &c.  in  such  cases,  extendi  those 
provisions  also  to  prosecutions  for  aiding  ar 
atsisiing  an  escape,  or  attempt  to  escape. 


(n  The  whole  of  the  matter  contained  in  this  chapter,  is  ezclasively  ap- 
plicable to  the  goremment  of  Great  Britain ;  it  is  therefore  wholly  omitted. 

(t)  Although  this,  and  the  following  chapter  upon  gaming,  consist  chiefly 
of  the  English  statutes,  yet  as  the  statutes  of  this  country  relative  to  these  ol^ 
fences,  are  drafted  in  language  similar  to  that  of  the  English  statutes,  these 
chapters  are  retained  in  this  edition.  The  judicial  constructions  which  have 
been  g^?en  to  these  statutes,  may  be  of  importance  in  the  construction  of 
those  of  this  country. 
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oTTi-  M  a  high  offimce  against  Hm  paUic  awwyj  aad  Wa 


g^l*^*'*  sons  or  vagrants  are  regarded  in  ttda*  as  im  oOor 
^iust  the  M  offenders  against  the  good  order  and  wdlisre  of  the 
wcUare  of  nity.  (a)  Thry  are,  by  the  statnto  17  GeOi  IL  c  5.  irineh  is 
"^J"^""  commonly  called  the  Vagrant  Act,  particnlariy  dwrribed,  ani 
divided  into  three  classes,  namely » tdbaadiissricrto  mawm^ 
rogu€$  and  vagabanda^  and  tncDmjfiUe  ngmn;  mmlfhj  Ihrt 


and  other  statutes,  made  punishable  by  swaty  |vooeedinp 

ittfaithefi. 


before  justices  of  the  peace,  which  do  not  coow  witkfai 

mits  of  this  treatise,  (b)    The  statute  17  Geo.  IL  c  5. 

tains,  however,  certain  provisions,  wUdi  mair  be  fnmailj  aa- 

ticed  in  this  place,  as  in  some  cases  thm  nuike  tke.oihaoes  t( 

an  incorrigible  rogue^  of  the  degree  of  monyy  awl  f^^^^Mt 

by  transportation. 

17  Gto.  II.      The  ninth  section  of  the  statute  enacts,  tiiat  where  any  of- 

^-  *-^*    fender  against  the  act  shall  be  committed,  in  the  maaMr  there- 

▼i?ai^Mii,  in  mentioned,  to  the  house  of  correction,  there  ta  raaaui  mtU 

Md  locor-   the  next  general  or  quarter  sessions ;  and  the  j/m/Snam  at  each 

!!!l!!^  »..  sessions  shall,  on  examination  of  the  circnmstancea  af  ttg  caaek 

^^A  adjudge  such  person  a^rogue  or  vagabond,  or  wm  iwaniglbb 

in  the  bouM  rogue ;  they  may,  if  they  think  convenient,  order  wmdk  lagai 

Tto^and'    or  vagabond  to  be  detained  and  kept  in  the  aaid  hoaie  efeeiw 

whipped,     rection  to  hard  labour,  for  any  further  time  not  *«■  mmAim^  gjx 

[*  590]  months ;  and  such  incorrigible  *ro(pie,  for  aay  ftuthm  time 

not  exceeding  two*  years,  nor  less  than  six  nMHrtha»  froai  the 

time  of  making  such  order  of  sessions ;  and  dnria|(  the  time  of 

such  person*s  confinement,  to  be  corrected  by  whipping,  in 

such  manner,  and  at  such  times  and  places  within  tiMr  niris- 

dictions,  as,  according  to  the  nature  of  such  person's  slbBCC^ 

they  in  their  discretion  shall  think  fit.     And  after  providing 

for  sending  such  person  away  by  a  pass,  or  into  his  majestj^s 

service,  if  the  justices  at  sessions  shall  think  proper,  it  enacts 

And  iian    that  *' in  case  any  such  incorripble  rogue,  so  ordered  by  tiie 

incorrigible  gaid  general  or  quarter  sessions  to  be  detabied  and  kept  in  the 

confin^      said  house  of  correction,  shall,  before  the  expiration  of  the 

break  out,    time  for  which  he  or  she  shall  be  so  ordered  to  be  thwe  de- 

o'  offen?'    Gained  and  kept,  break  out  or  make  his  or  her  escape  finom  the 

again  in      s&id  house  of  corrcctioii,  or  shall  oflTend  again  in  like  manatf ; 

like  man-    in  evcry  such  case,  every  such  person  shidl  be  deemed  and  ta- 

bS'di^med'  ^^^  ^  ^^  S"''*y  ^f  felony,  and  being  legally  convicted  there- 
guilty  of  of,  shall  and  may  be  transported  for  any  time  not  exceeding 
felony  and  seven  years,  in  the  same  manner  as  by  the  laws  now  in  bring 
transport-    ^^^^^  j^j^^^  ^^^  ^^^  transported," 

Bailie's  I^  ^^^  hccn  holden  iy  a  case  upon  tliis  statute,  that  a  pcnoa 

caM.    A     committed  as  a  rogue  and  vagabond,  under  an  act  of  tiie  33 

vrctcVuT   ^^^'  '*'-  ^'  ^^-  (0  ^'^^  breaks  gaol,  and,  on  being  committed 
<icr  a  6ub-    as  an  incorrigible  i-ogue  under  tliis  statute,  breaks  gaol  a  se- 
tt 4  Blac.  Com.  ItiS.  fagranU. 
f>  For  these  prcerdinsis  foo-5   lJ:>rii.   .lu.t.  r  Ante.  64. 
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Cond  time,  auil  then  comniite  »  new  act  of  vagi-ancy  ax  a  rogue  "q"*"'  I 
aruf  va^a6tMt(f.  may  be  in<lirtotl  for  Telonyt  and  punUhed  by  (;U"ni.  c.  I 
transportation,  [d)  The  indictment  in  this  rase  xtatrd,  that  ss-  a>  s  I 
the  prisoiitr  had  been  committed  by  a  justice,  and  convicted  ^5""  ■"^  1 
by  Uie  KC9.sions  at  a  n>yw  and  rag-oAoiu/ under  the  23  Geo.  III.  lod^offsod-  ' 
c.  88,  and  having  been  committed  tor  six  months,  had  eflcap-  '"k  <>Ea<n> 
ed,  &c.  that  aflerwurds  he  had  been  convicted  for  that  escape  dirfedon"" 
and  comraittw)  as  an  inarrrigibU.  rogue,  and  that  he  had  again  niis  tiaima  j 
broken  gaol  before  tlie  exjm-ation  of  the  time,  &c. ;  and  then  "^ "  ""'■  I 
it  charged  that  he,  "on  such  a  day.  did  otrend  again  in  like  r*%QiT  1 
manner  as  a  rogtie  and  vagabond,  in  having  upon  biin  a  certain  ^  ^  M 

olTensive  weapon  called  a  pistol,  with  intent  feloniously  to  M 

a^aiilt  some  person  or  jwrsons  against  the  peace,  &c.  (e)    The  a 

prisoner  having  been  convicted  on  this  indictment,  two  quea-  I 

tions  were  reserved  for  the  consideration  of  ttic  jurlges.  I 

The  first  ((uestion  was.  whether  the  offence  for  which  the  ,1 

frisoner  was  convicted,  being  enacted  by  the  statute  23  Geo.  I 

U.  c.  88.  could  be  maintained  under  an  indictment  on  the  1 

statute  17  Geo.  II.  c.  5,     Upon  this  the  judges,  referring  to  ' 

the  title  of  the  S3  Geo.  III.  c.  88.  namely,  '<  an  act  to  extend 
the  provisions  of  an  act,  &c^  (setting  out  the  title  of  the  17 
Geo.  II.  c.  5.)  to  cases  not  therein  mentioned,"  were  of  opintnn  ■ 

thattlie  33  Geo.  III.  c.  88.  must  have  the  same  operation  as  if  i 

the  oficncea  described  in  it  had  been  originally  inserted  in  the  I 

17  Geo.  II.  c.  5.  in  continuation  of  tbn  offences  tfaejcin  de-  I 

scribed ;  and  be  in  every  respect  considered  as  incorporated  I 

into,  and  making  a  part  of,  that  act  ffj  I 

The  second  question  was,  whether  the  words  "  shall  offend  ab  io  iba  1 
again  in  like,  manner,"  in  the  statute  17  Geo.  II.  c.  5.  do  not  "■""""'g  of 
refer  to  such  offences  only  as  bring  the  offender  under  the  'i'sbnii"of- 
dcscriptiou  of  flu  incorrigible  rogue ;  and  if  so,  whether  the  fmii  t^in 
indictment  was  good  in  charging  the  prisoner  nith  having  '"  '''^' 
ofTended  in  like  manner  as  a  rogue  ami  vagabond,  instead  of  in  n  Uco.  | 
having  offended  in  like  manner  as  an  inearrigible  rogtu.  The  H-  <'■  6 
judges  wci-c  of  opinion,  that  the  indictment  was  light  both  in 
form  and  substance.  Gould,  J.  in  delivering  their  opinion, 
said,  "The  prisoner  is  committed  to  the  bouse  of  correction 
for  six  montlis  as  a  rogue  and  vagabond  ■■  by  breaking  gaol  ho 
is  guilty  of  a  new  act  of  vagrancy,  and  is  adjudged  and  com- 
mitted for  two  years  as  an  incorrigible  *rogm:  from  tliis  im-  [*  592] 
prisonment  he  again  makes  his  escape  before  the  two  yeai-s  arc 
expired,  and  commits  another  act  of  vagrancy  as  a  rogue  and 
vagabond,  against  the  2S  Geo.  III.  c.  88.  By  this  escape  he 
becomes  an  incorrigible  rogue  a  second  time :  and  he  afterwarils 
offends  ligain  *  in  like  manner'  as  a  rogue  and  vagabond.  All 
these  facts  arc  disclosed  in  the  indictment.     No  technical 


d  Bailie 'i  caw,  1  Loach  396.  a(  parlianMni  ii  not  to  be  considered  at  tnjr 

(  See  tbe  slaL  23  Geo,  lit  r.  BS.  ante,  64.      pBttoriheact,yei  ihai  iimaj  Miveio*xplaln 
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d 
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terms  or  words  of  art  are  made  uuccsaary  to  tte  dflHJi|ttM 
of  this  offence.  Tlic  law,  therefore,  niiat  dnw  thb  infaram 
from  the  ^^ords,  viz.  that  by  having  oftnded  i^aia  ift  fiks 
manner  as  a  ros^ie  and  ra^abamdj  he  becoiaes  m  immrrigSUi 
rajpit  a  second  time,  and  thereby  incurs  the  ^Ut  of  leloiij. 
It  is,  therefoiTy  tlic  unanimous  opinion  of  the  judgea*  Alt  the 
indictment  is  pi*oiNT,  and  that  the  prisoner  is  in  tka  predica* 
ment  which  the  legislature  has  said  shall  be  panislMd  with 
transportation/'  (c) 


^steaef. 


[•  i>93J  ^CHAPTER  THE  THIRTY-EIGHTH. 

Of  Gaming. 

PiAviog  at  It  seems  that,  by  the  common  law,  the  playing  ai  cards^ 
card^  kc.  jj^»^  ^^  when  practised  innocently  and  as  a  recreatioBy  tbe 
tiM,Tiid*'  better  to  fit  a  i)erson  for  biiHiness,  is  not  at  all  nnlawfidt  nor 
for  mode-    punishable  as  any  sort  of  offence :  but  a  person  gniltj  sf 

r^  rUn'  <^'i^Ati"S<  ^  ^y  pl^y>"R  ^1^1*  ^^^-  <*<^8,  dioet  &c  May  ka 
o!fcTCc*"^  indicted  for  it  at  common  law,  and  fined  and  unpiiamwd 
But  other-  according  to  the  circumstances  of  the  case,  and  lieuMNttnenof 
gaming,  ^^  ^^  offcnco.  (a)    We  have  seen  that  common  gamiiiig-lMiaaes 
are  considered  as  nuisances  in  the  eye  of  the  law ;  (t)  aid  that 
lotteries  have  been  derlai*ed  to  be  public  nuisances,  exo^  as 
tliey  may  have  bei>n  authorized  by  parliament,  (c)    And  when 
the  playing  is,  from  the  magnitude  of  the  stake^  ezoeanYe^ 
and  such  as  is  now  commonly  understood  by  the  term  goim^', 
it  is  considered  by  the  law  as  an  offence,  being  in  ite  conse- 
quences most  mischievous  to  society.     In  most  cases,  howerer, 
tlie  party  is  subjected  only  to  iiecuniary  penalties,  reconnble 
by  information,  or  by  summary  or  civil  proceedings ;  hut  some 
offences  may  be  mentioned,  which,  by  statutable  enactmentaib 
may  be  prosecuted  by  indictment,  (d) 
[*  594]      *The  statute  9  Ann.  c.  14.  s.  5.  enacts,  that  any  person  who 
9  Add.  c.    shall  at  any  time  or  sitting,  by  playing  at  cards,  dice,  tables^ 
I4i  t.  5.     or  other  game  or  games  whatsoever,  or  by  betting  on  the  aides 
kldng"*io/.  ^^  hands  of  such  as  do  play  at  any  of  these  games,  lose  ta  any 
at  a  sitting  One  or  morc  person  or  persons  so  playing  or  betting  in  the 

nay  sue  for 


g  Baliie*8  caie,  1  Leach  400.  d  As  to  the  penalties  imposed  upon  , 

a  3  Bac.  Abr.  Gaming  (A)  2  Roll.  Abr.  78.  gaming,  or  keeping  gaming  houses,  lEc.  aod 

b  ^nity  433,  434.  the  prtKrerdings  for  the  recovery  of  them,  tec 

c  Jiniej  440.    And  a  late  statute  42  Geo.  1  Hawk.  P.  C.  r.  92.    3  Bac.  Abr. 


ni.  c.  119.  declares  all  games  or  lotteries,  2  Bum.  Just.  Gaming,    4  Blac.  Com.  1T2| 

called  Lt///eGoet,  to  be  public  nuisances,  and  173,  174,  and  the  notes  (10)  (11,)  and  thi 

proTides  for  their  suppression  ;  and  also  im-  statutes  2  Geo.  II.  c.  28.  12  Geo*  II.  c.  23. 

heavy  penalties  upon  persons  keeping  25  Geo.  IT.  c.  "0.  s.  T.  and  16  Car.  II.  c.  7. 


oftcet,  &LC.  not  authorized  by  parliament. 


ii.J  of  Gaming. 

whulc  thu  sum  or  value  of  ten  pounds,  and  sliall  pay  the  same,  •'  "e**". 
or  any  part  tlioii'«r,  lie  may  suo  fop  it  again  within  tlirev  "^,'(to«" 
uiontbs,  and  rvcovcr  it,  uitit  costti,  by  action  nf  debt;  and  in  nm  luc, 
case  the  loser  shall  not  bom\  Jidt  sue.  any  other  person  may  sue  ■"J  """' 
for  and  recover  tiie  same,  and  treble  Uie  value  thei-eof,  with  mc^omho 
costs  of  suit,  nzainst  llie  winner,  (e)     The  stalule  then  further  "mi,  and 
eiiacta,  that  "  il  any  itorson  or  persons  whatsoever  do  or  shall,  '"|^'*  "■" 
by  any  li-aud  or  shift,  cuusenagc,  circumvention,  deceit,  or  un-  f^      "  ^„ 
lawful  devicet  or  ill  practice  whatsoever,  in  playing  at  or  with  by  itcceit, 
cards,  dire,  or  any  the  games  aforesaid,  or  in  or  by  bearing  *'^-  " " 
a  share  or  part  iti  the  stakes,  wagers,  or  adventures,  or  in  or  U^J 
by  betting  on  the  sides  or  hands  of  such  ax  ito  or  shall  play  »s  "•  • 
aforesaid,  win,  obtain,  or  acquire  to  him  or  themwlvfs,  or  to  "V*  fj"'"*  | 
any  other  or  others,  any  sum  or  fiunia  of  money,  or  otiier  aban  i«.  1 
valuable  thing  or  things  whatsoever,  or  shall  at  any  one  time  't""  fcrftit  I 
orsittuig  win  of  any  one  op  more  person  or  persons  what-  ,",„'' 
soever,  above  tlie  sum  or  value  of  ten  pounds,  that  tlion  every  mid  in  _ 
person  or  persons  so  winning  by  such  ill  practice,  as  afore-  "^  *"<''  j"  1 
said,  or  winning  at  any  one  time  or  sitting  above  tlie  said  sum  ri»ni^'ia-  J 
or  value  of  ten  pounds,  and  being  convicted  of  any  of  the  fommi.,     " 
said  offences,  upon  an  indictment  or  information  to  be  ex-  ""''  ""T^ 
hibitcd  against  him  or  tliem  for  that  purjiose,  shall  forfeit  nl^n^''or 
five  times  the  valoe  of  the  sum  or  sums  of  money,  or  other  vi^n- 
thing  80  won  as  aforesaid ;  and  in  case  of  such  ill  practice,  as 
"^ircsaid,  shall  be  deemed  infamous,  and  suffer  such  corporal  I 

lishmeut  as  in  cases  of  wilful  perjury;  and  such  [>enalty  , 

be  pccoicred  by  such  person  or  persons  as  shall  sue  for  [    595]  | 
'tte  same  by  such  action  as  aforesaid." 

By  the  18  Geo.  U-  c.  34.  s.  8.  "  If  any  person  shall  win  or  "^"''  "• 
lose  at  play,  or  by  betting,  at  any  one  time,  tlie  sum  or  viUue  ^oy  peiMn 
of  t4'n  jKiunds,  or  witliin  the  space  of  twenty -four  hours,  the  winning  oi 
or  value  of  twenty  pounds,  such  person  shall  be  liable  to  '"''"e  *< 
indicted  for  such  offence  within  six  months  alter  it  is  com-  "ufelw,  oc 
..'d,  either  before  tlie  Jiisticca  of  tlie  Ring's  Bench,  assize,  wiihlnM 
d  delivery,  op  gpe^it  sessions ;  and  being  thereof  legally  ^'"J'lJin. 
ivicted,  shall  be  fined  five  times    tlie  value  of  the  sum  iiiciedand 
•  won  or  lost;  which  fine  {after  such  charges  as  the  court  Snedfi™ 
hall  judge  reasonable  allowed  to  the  prosecutors  and  evidence  "™g_ 
~gnt  of  the  same)  shall  go  to  the  poor  of  the  parish,  or  place 
where  such  offence  shall  bcconunitted."     There  is  then  apro-  offender 
vision,  that  if  any  person  so  offending  shall  discover  any  oth-  'Jlf'^UiB"* 
rr  person  so  offending,  so  that  such  |>erson  be  thereupon  con-  nflendti  lo 
victcd.  tlie  person  so  discovering  shall  be  discharged  and  in-  "'  'J'»«1im- 
demnifled  from  all  penalties,  if  such  person  so  discovering  has  ^^'^' 
not  been  Itefore  convicted  thereof,  and  shall  be  admitted  as  an 
evidence  to  prove  the  same.  (/) 

It  has  been  decided  that  afoot  race,  whether  the  pace  be  ^^^j^ 
upon  a  given  distance,  op  against  a  certain  time,  ia  a  game  >iruciioa*r 


tiun 
■■■fitr 


I  /  IB  Geo.  II.  c.  34.  «.  9.     And  by  *.  10, 1' 


inTtlidnie  tbc  9  AnfcJ 


■  ■afl 
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tiM  MAtau  prohibited  by  9  Ami.  c.  14.  (f)    Aai  ftnvagop  1k«l  # 
of9 Adm,  21m n^ Hod  ^^lin  ^^  ^  f^j^^  ^  wumwh$9kmM  CMy 

^  foot twenty-iiMir stone  wdcht  ten  mSkBtmUtmm  Imhi 

been  holden  to  be  within  &e  tiMe  |vlMi|iB.  (A)    B«l 
A.  betted  B.  that  one  C.  wonld  not  nm  fMr  Mifbi  fai  t«Hi|||^ 
one  minates,  it  was  adjudged  not  to  bo  witUn  thestetota^  be* 

rm  enisi  <^UM  ^  C*  ^^  1^  piayinK  ftt  mcb  gaae^  Urnsn  conM  bo  at 

[  ^^^J  betting  on  bis  side  within  the  statute;  fbr  C.  <»AicM  bo  nih 
ning  for  his  amusement,  and  not  to  win  any  bet  (t)  It 
however,  been  holden,  that  laying  abovo  torn  ponia  as  mi 
race  is  an  illegal  bet  within  the  statate  of  Abboi  ob  ttegraori 
that  tiie  statute  ought  to  be  eztaa4od  to  aU  SMrfs  aa  wall  ai 
games,  in  order  to  prevent  exoeariva  beltiBfU  (k)  Aai  it  bai 
been  dietermined,  that  a  wager  of  tea  poaMS  to  iva 
upon  a  horse  race  is  within  thisstatnte^aHiuwyEh  tta  i 
for  a  local  plate.  (0  Cncfcef  also,  it  seoBM,  fa  aa  aBliarfiri 
game  within  this  statote.  (tn)  It  has  bete 
diatiftwo  persons  play  at  cardafimn 
TueMdag  evening,  without  any  inleiTaptJoa» 
or  two  at  dinner,  and  one  of  them  win  a  balaaoa  of 
guineas,  this  is  won  at  one  sitting  wittto  tha  atiiala»  ^ 
It  seems  that  if  a  loser  prefer  an  Indictawht  a^afaat  a 
ner  on  this  statote  of  Anne,  and  tibe  aandjanrltaiitti  Ifl^ 
tiie  court  will  not  permit  an  informaQoatobofiai  aafaakflU 

[*  597]  defendant,  although  the  indictment  was  inrftfli  TmH'^  rf 
course,  the  defendant  never  tried  upcm  U;  mr  thafnadl  jaiy 
may  find  another  bill  for  the  same  (rfTeaoe.  (o) 
/  It  is  also  settled,  that  if  a  defendant  be  ooavideA 

formation  on  this  statute,  the  cburt  cpn  oiaHj^  giva  _ 
fuod  amvichu  est,  and  cannot  set  a  fine  on  the^oflfaafa^afleib 
times  the  value,  but  that  an  action  must  be  braa|^  aa  4to 
judgment  to  recover  the  penalty,  (p)  Upon  tiM  graaai  ttat 
the  judrment  of  the  court  is  only  quod  cowoictiu  esff  aai  Is  to 
be  the  foundation  of  an  action  to  recover  the  penalty;  11  waa 
urged,  in  a  recent  case,  that  it  is  necessary  to  prava  Ifo 
sum  precisely  as  laid  in  the  indictment,  but  Lwd 

{Lynall  «•  Loogbothaniy  2  Wils.  36.  owner  tbouk)  pleMe ;  thate  beli^ 

Brown  9.  Becklej,  Cowp.  2R2,  prohibited  by  16  Car.  I.  c  7.  s.  t^^ 


t  Lynall  v,  Longbotham,  3  Wils.  96.  c.  14.  and  not  legalised  by  13  Oeoi.  II.  C 19, 

ft  I  Hawk.  P.  C.  c.  92,  8.  52.    Ooodburn  v.  or  18  Geo.  U.  c  34.  whi^  leUti  lo  UmJMt 

Marlejr,  2  Str.  1159«  Blazton  v.  Pye,  2  WiU.  horte-racing  only.    Whaley  «.  B4oi*t  Bok 

SM^    Amd  it  has  been  holden,  that  a  wager  and  PuK  51.   And  it  was  nitod  tbatttO  sami 

Ott  « iMwae  race  for  lets  than  SOI.  cannot  be  can  be  maintained  on  a  wmger  ob  s 


ftcoftred  in  an  action ;  the  13  Geo.  II.  c.  19.  Squires  e.  Whlsken,  3  Campb.  149.    Amim 

a.  2.  having  prohibited  such  races.    Johnson  as  to  the  ofience  of  keeping  a  cockpit,  mUf 

V.  Bann,  4  T.  R.  1.  and  see  Bidmead  v.  Gale,  434. 

4  Burr.  ft432.    And  that  a  wager,  though  for  I  Clayton  v.  Jennings,  %  mac.  R*  JOS. 

more  than  50L  that  the  plaintiff  could  perform  m  Jeffreys  «.  Walter,  1  Wils.  220* 

%  certain  journey  in  a  post-chaise  and  pair  of  n  Bones  v.  Booth,  2  Blac.  R.  1229. 

kMses  in  a  given  time  cannot  be  so  recovered.  0  1  Hawk.  P.  €•  c.  92.  a.  56.     AiMNk  I 


UasBes  «.  Jaqnst,  6  T.  R.  499.    If  or  a  like     Mod.  187. 

r,  that  a  single  horse  should  go  from  A.         p  Rex  v.  Lookup,  2  Str.  1049.  The  iltted- 


to  B.  pn  the  high  road  sooner  than  one  of  two      ant  was  accordingly  discharged  without  say 
other  horses  to  be  placed  at  any  distance  their     fine  or  costs. 
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rough,  C.  J.  was  of  opinion  that  although,  if  the  proeecntor 
had  averred  in  the  i^idictment  that  the  defendants  hiul  won  any 
bills  of  exchange  of  a  specified  amount,  the  all^ation  must 
have  been  proved  as  laid ;  yet  that  since  the  sum  only  was 
averred,  and  that  under  a  videlictU  the  prosecutor  was  entitled 
to  prove  the  wining  of  a  smaller  sum*  (q) 


♦CHAPTER  THE  THIRTY-NINTH.  [•  698] 

Of  Usury  and  Illegal  Brokerage.  (1) 

It  was  anciently  holden  that  the  taking  of  any  kind  of  con-  Uuwy  a 
sideration  for  the  loan  or  forbearance  of  money  was  an  oflbnce  JJ^rbUanr 
of  ecclesiastical  cognizance,  punishable  by  severe  censures  and  interest  for 
forfeitures :  (a)  but  this  notion,  which  appears  to  have  pro-  ^^  «■•  «f 
qeeded  from  a  mistaken  construction  of  some  passages  in  the  '"**"*3r» 
Mosaical  law,  (6)  has  long  given  way  to  the  more  i*easonable 
doctrine  that  there  is  nothing  improper  in  taking  a  moderate 
interest  for  the  use  of  money.  Any  large  and  immoderate  con- 
sideration for  such  use  has,  however,  been  justly  deemed  pre-  , 
judicial  to  the  welfare  of  society ;  and  the  contract  to  receive 
any  such  exorbitant  increase  is  that  which  is  now  generally 
understood  by  the  odious  appellation  of  usury. 

It  seems  that,  at  common  law,  no  indictment  for  usury  coold  OflbBce  at 
be  supported,  unless  it  were  of  such  an  exorbitant  kind  as  that  j»»»«n 
taken  by  the  Jews.  Accordingly,  it  is  laid  down  in  Die  books,   *^* 
tha^  usury,  such  as  the  Jews  took,  namely,  forty  per  cent,  per 
annum,  or  piore,  was  an  offence  at  common  law ;  and  that, 
upon  conviction,  the  usurer  forfeited  his  goods  to  the  king,  and 
his  lands  to  the  lord  of  the  fee,  but  that  no  other  usury  was  so 
prohibited,  (c) 

^Different  rates  of  interest  have  been  established  by  diflfer-  [*  599] 
ent  nations.    In  this  country  also  they  have  been  regulated  offeaca  \(f 
by  the  legislature ;  and  have  varied  and  decreased  for  two  «^*«^»- 
hundred  years  past,  according  as  the  quantity  of  specie  in  tiie 

9  Rex  V.  Hill,  Darley  and  others,  1  Starkie  c  2  Rol.  800^  3  Init.  151,  lf2.  S  Oota.  Big. 
R.  S59.  And  sea  Rex  v.  Gilham,  6  T.  R.  265.  Usuryj  (^.)  ^non.  Hardr.  410.  It  is  how- 
Rex  V.  Burdett,  1  Ld,  Raym.  149.  ant^^  225.  ever  stated  that  a  very  eminent  barrister,  |a 
Rex  V.  Baynes,  2  Ld.  Raym.  1265.  the  year  1814,  advised  that,  in  a  case  of  cmr 
a  I  Hawk.  P.  C.  c.  82.  s.  4.  and  palpable  usury,  a  party  may  ba  indieted 
b  £xod.  c.  22.  v.  25.  Levit.  c.  25.  v.  36,  at  common  law.  2  Chit,  Crim.  L.  £49  note 
37.  Deuter,  c,  23.  y.  19,  20.;  and  see  1  (/.) 
Bawk.  P.  C.  e.  82.  s.  7.    2  Blac.  Com.  455. 


^i«« 


(1)  Most  of  the  cases  of  usury  which  occur  in  the  American  Reportft^  ate 
dyil  aetioos,  in  which  the  larw  of  usury  is  applied  to  the  ralidityof  the  con- 
iMict8'\ft|>^  Which'flie  acthnto  are  ibandetl ;  they  are  Tery  mnneroos.    Tliote 


mm  Of  Vsmnf.  (MKn. 


kinKdom  has  iiirrpaiied  by  iccnriHW  «ff  trsdi^  the 
tioii  of  |Niiif r  rrrdiU  and  other  dmmm^tmmcmm  By  Ab 
.17  Hen.  VIII.  r.  9.  the  rate  of  Intaral 


IxBdiitigLf* 

VfpnU  |irr  ntiniiiiu  mhirh  the  statute  13  Elix.  c«  8. 
anil  unlainril  that  all  broken  should  be  golty  eff  a 


mAy  srs  rvfuri^d  to  in  this  note,  which  relate  to  the  forfieltvraa  cieaM  If 
lh«  ilNliilra,  lor  which  |tro«ccution8  either  bjr  IndictOBent,  or  actioH  fBil■^ 
ar«  mAliiUluitl>le 

MA«iAiiiitti.i-r«.— The  Matute  of  1783,  chap.  66,  ^to  restnla  the  takfayif 
au«Mlvr  tistirjr,**  U  hi  i«iil>*«iiince,  and  (ai  it  respects  the  desaeiptise  of  ikt 
4ilfeiH-»)  iirariy  in  the  wonh  of  the  12  Aoo.  St.  2.  c  16.  s.  1.  Pkvsscs- 
tluM  An-  Ihtf  |»i*nnlllr«  <  realcil  by  thin  statute,  are  limited  to  one  jeaTi  If  tk 
■ull  ha  hv  nvtlou  i/ni  ium,  sml  to  two  yesrs,  If  It  be  by  liidiGtBMet  Ststate 
nHH,  ihM|»   U 

'riia  |Hinall,v  lor  taking  cxcewiTe  usury  It  not  Incurred,  on! 

Ill  Ihi^t  i'oiruptl,v  rfcrirc  the  u^^uriou^  Interest,  althoogh  he  has 

lily  Amt  the  iHoruwat  ol'tue  monev  loaned,  with  woiious  Inters^ 
^laM  «>    Clea\(«^  1  Msm.  Kep.  361.    Cbsdbora  v.  Watts,  10  Hhl  Baf^ 


IliM,  it  at  lh«  tittle  of  ni.ikln|(  the  loan,  the  borrower  adrance  a  sen  of  b^ 
ymy  ¥\\^t^vi^  the  Uwful  inirrrM,  by  wajr  of  conpensatioo  lor  fbrbeaiMoe, 
Ihv  v4i^v«  ot  u»un  i«  A*  invxuitii  committed,  and  the  lender  will  be  lUls  to 
lbs  ihhmIVVi  «« hvlhirr  Ihir  |»niHri|^l  »om  be  erer  paid  or  noL  ConHM^wesHk 
•s  |\^l»  ^  Mai*  Ki-|»  xt 

t'|*%^«|M\^%MUsHi  to  rec%«vrr  the  penalty  for  taUnf  eicesshro  mmj^limtti 
b¥  M«»  l^^v^M^  M  ib«^  \krleiHUni«  that  he  acted  as  sgent  for  another  possnies- 
|«v\  UK^  i<  h%^  |Mviv«Hril  JL\  xht  time.  Co  act  on  bii  own  accoont,  mi  act  as 

^^VMl       lh4%^  « 

^  ivvvt\^  ^  >»iMi«x'ift«  iuiere«t  nuY  be  liable  to  the  penalty  impoiad by  the 
«m«viv.  «Uh^^^t^  ^^  «^  vrt^i  u|KHi  «hkh  the  ofurioiM  bterest  was  taken,  be 
^.«^  %  .<4.i  V*  (by  w%  ^«'n«  «m^  '<  voiJ«  althou^  be  be  not  liable  to  the  pe- 
W4W\  \  -A^  .  ^'••4t*'^  ^•^'^  *^^'F  ^^'^  Thompson admr.r.Woodbridlge, 
u  u  w.  U  t'  •  ".  f^vHaK"^  c  r.<Av<:^  7  Ma».  Rep.  361.  Ghadbun  v. 
\\  «kk^    I .*  vi  *.*   \.  .• 

\  kv.i  ^>.^.k-.>.,t^  «.  «Vv:vi<v  vVttv^T-iflice  otland«  cannot  be  avoided  or 
vio«>v«^v.i  ^-^  ^*>  « .s*^..  .'.v  .<.'^  "^a  lu  j«<r3Ntt\or  hv  parol  evidence  of  wy, 
^>^  ^<^  -^w^^  « .<u«iiiu*^i  .'^  ..ut«..  rvs.  .'\yr>ft*»<fj  m  ibe  deed.  Flmt  v.  Sheldon,  13 
JU^M  Uv|>  •»•  i^Vw.«.  «  .'.  a;  t!  tt»iK':isifot  er  acQOtt^  •■■  tiefortbepe- 
\  \^.>.\fc«  ««N\  I  1 1  w  K. .  vti  «ii  cfi  cr  uiknit  eioMtsve  as«y,tbe declara- 
i|\4u  «u«vJ  «^v  14.1*.  t<  .V  )a«v  Vv'-'t  ir  vomauKe  ct  a  loon  of  two  bondred 
v^\U^^  i'>  iMK^^VM  ,s  1  .-r«.*ifi.>iico  i^'i^H  4iiii  the  evkience  wos  of  a  loan  or  fer- 
Ihim^usv  ^^  ;h\«  VviN.">iO  ;vi  ;i<v  M\i  .)if  Biv^ecvM  cMfeon  for  more  than  dx 
IUsM\|b»x  t^  ^^^  hvX^  :ja..  .>«>  •  te«  I  laa^trui^  «:injBce.     Drake  t.  WatMm,4 

hi  aw  jKiWAi  4««  ^"t  vr  .  lA  'tie  ^\vre<«<ve  tb^ott,  tae  pkuntif'  fifcfril  to 
uiw«Sk  tbA(  «wS\-\.*^H»;i^  .*  :  w  .nt  tf  ,1  .X  ccQfnct.  the  th  k  lalmt  psid  m* 
kwfol  iNkivi^f^^  ^"^L*  «  Xft^Kv  v\i«f  ,M  .  >f  c>.vcrtc( :  bwK  it  wa»  bekL  that  tnck 
ovMiN^^  «A^  \a>r^V%«»:  jkk:  »t.akm»c49^ir  H*4e>c\iBMn  7.  Uamner,  2  Caoi 
Kv|^  .<4I 

S^«-  \  «<«v     U  Ml  aciwu  ^4  uM  >«  a  %>.*mawwiBfofmer.  wnicr  the  fid 

IW  V4  the  «UI^V^  (b<  Jkx  U&Oli9MU  SMMC  J<aM«  t^S 

bK'hKl  ^*  Ml*  >ftubii^  ^'tK'  ^<*r.  in  %*cdvr  w  crry  the 
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who  transacted  any  contracts  for  more*  and  that  the  securi'* 
ties  themselves  should  be  void.  The  statute  21  Jac.  I.  c.  17. 
reduced  interest  to  eight  per  cent. ;  and  it  having  been  lower- 
ed in  1650,  during  the  usurpation,  to  six  per  cent,  the  same 
redaction  was  re-enacted  after  the  restoration,  by  tlie  12  Car. 
11.  c  13. ;  and  now,  by  the  statute  12  Ann.  st.  2.  c«  16.  it  is 
reduced  to  five  per  cent.  A  contract,  therefore,  to  take  more 
than  five  per  cent,  is  at  this  time  usurious,  and  by  the  statute 
of  Anne,  totally  void ;  besides  which,  the  lender  is  made  lia- 
ble to  the  forfeiture  of  treble  the  money  borrowed. 

This  statute  of  Anne  enacts,  "  That  no  person  or  persons  12  Ann.  «t. 
whatsoever,  upon  any  contract,  take,  directly  or  indirectly,  f ]  enaci"* 
for  loan  of  any  monies,  wares,  merchandize,  or  other  commo-  thatnopcr- 
dities  whatsoever,  above  the  value  of  five  pounds  for  the  for-  *»»  "^ 
bearance  of  one  hundred  pounds  for  a  year,  and  so  after  that  5/.  per  cent. 
rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  interest. 
time ;"  ano  that  all  bonds,  contracts,  &c.  whereby  there  shall  And  Uiat 
be  reserved  or  taken  above  the  rate  of  five  pounds  in  the  hun-  ^.^^^"^^ 
dred,  as  aforesaid,  shall  be  utterly  void  ;  *^  and  that  all  and  greater  in- 
every  person  or  persons  whatsoever,  which  shall,  upon  any  terest  shaU 
contract,  take,  accept,  and  receive,  by  way  or  means  of  any    *  !**  * 
corrupt  bargain,  loan,  exchange,  chevizance,  shift,  or  inte-  persons  ta- 
rest  of  any  wares,  merchandizes,  or  otiier  thing  or  things  king  abova 
whatsoever,  or  by  any  deceitful  way  or  means,  or  by  any  co-  f^^^J^^^ 
vin,  engine,  or  deceitful  conveyance,  for  the  forbearing  or  ance  of 
giving  day  of  payment  for  one  whole  year,  of  and  for  their  100/.  for  a 
money  *or  other  thing,  above  the  sum  of  five  pounds  for  the  f #*'^J!fI-i 
forbearing  of  one  hundred  pounds  for  a  year,  and  so  after  that  L    y^^l 
rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  we^the'va- 
term,  shall  forfeit  and  lose  for  every  such  offence  the  treble  lue  of  the 
value  of  the  monies,  wares,  merchandizes,  and  other  things  ™on«*8>  ^*^- 
so  lent,  bargained,  exchanged,  or  shifted." 

The  second  section  of  this  statute  further  enacts,  **  that  all  s.  2.  enacts 

Morrell  v.  Fiiller,  7  Johns  Rep.  402.  The  general  fonn  of  declaring  men- 
tioned in  the  act,  is  given  to  the  borrower  only ;  but  the  common  informer 
must  set  forth  his  cause  of  action  specially,  and  state  the  usury.  S.  C.  8 
Johns.  Rep.  218. 

Peithstlvania. — Where  a  partial  payment  has  been  made  on  account  of  a 
note  for  a  sum  of  money  borrowed  on  usurious  interest,  it  was  ruled,  that  this 
usury  was  complete.     Musgrove  qui  tarn  v,  Gibbs,  1  Dall.  216. 

A  fair  purchase  may  be  made  of  a  bond  or  note,  even  at  20  or  30  per  cent, 
discount,  without  incurring  the  penalties  of  usury.  Ibid.  Wycon  17.  Long- 
head, 2  Dall.  92.  If  usurious  interest  be  taken,  the  forfeiture  is  incurred ; 
but  in  an  action  brought  to  recover  the  amount  of  the  loan,  the  plaintiff  is  ne- 
▼ertbeless  entitled  to  a  verdict.     Ibid. 

VmoiNiA. — The  question,  whether  a  contract  is  usurious  or  not,  is  to  be 
decided  with  reference  to  the  time  when  it  was  entered  into :  for  a  contract  le- 
gal at  that  time,  cannot  be  made  usurious  by  subsequent  events.  An  usurious 
i^greement  is  one  to  pay  originally  a  greater  premium  than  the  law  allowf* 
Pollard  T.  Baylors  &  al.  6  Munf.  Rep.  433—439. 
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that  BO  and  every  scrivener  and  scrivenerSf  bnALer  and  ln«lun»  aeli- 
ST^dudi  ^^^  ^^^  solicitorst  driver  and  drivera  of  barnina  aad  oea- 
tajM  above  tractfl,  wbo  shall  take  or  receive^  directly  or  uidirBctlyy  any 
6f.  for  \ooL  sum  or  sums  of  nioney»  or  other  reward  or  UiiBg  for  hrokage^ 
for  brok^  Soliciting*  driving,  or  procuring  the  loan,  or  fortHfariBg  off  any 
agi,  ftc. ;  sam  or  sums  of  money,  over  and  above  the  rate  or  value  of 
SLb^  five  shillings  for  the  loan  or  forbearing  of  one  hundre*  pnuids 
ataap  du-*'  ^^  ^  y^i^»  And  SO  rateably,  or  above  twelve  pence,  over  and 
ttoi  for  above  the  stamp  duties,  for  making  or  renewing  of  fbo.  bond 
^^^^HlJ^  ^  or  bill  for  loan,  or  forbearing  thereof  or  for  any  couvtrrbond 
any  bood,  or  bill  Concerning  the  same,  shall  forfeit  for  every  Buck  oftace 
ftc.;  on  pe-  twenty  pounds*  with  costs  of  sui^  and  sailer  impriaoiUMnt  for 
^^^n!\  ^^  ^  y^^  9  the  one  moiety  of  all  which  forfciturea  to  be  to 
coit^  and  the  queeu's  most  excellent  mi^iesty,  lier  beira  and  snooeaaorSy 
"^'?"*6  ^^^  ^^  other  moiety  to  him  or  them  that  will  sue  for  the  same 
^^thV  in  the  same  county  where  the  several  olfoncea  are  oamaittedy 
and  not  elsewhere,  by  action  of  debt,  bill,  plaintt  or  inforoia- 
tion,  in  which  no  essoign,  wager  of  law,  or  protediaBt  akall 
be  allowed." 
As  to  an  The  provisions  of  the  12  Car*  II.  c  IS.  were  oinilar  to 
1^^*;  those  of  the  sUtutc  of  Anno^  which  have  ben  joat  citod, 
u£&Sr*  except  that  the  rate  of  interest  was  fixed  by  tfim  at  aix 
upoB  Uiis  per  cent :  and  it  is  reported  to  have  been  decided  that  no 
ttatuta.  indictment  would  lie  upon  the  statute  of  Car.  IL»  and  that 
it  was  necessary  for  the  party  prosecuting  to  aae  for  the  pe- 
_  nalties  in  a  penal  action ;  as  being  tiie  method  off  proceeding 

[     60 1 J  ^prescribed  by  the  statu te«  (d)    But  upon  the  principles  which 
have  been  stated  in  the  former  part  of  this  work,  aa  t(»  am  in- 
dictment being  sustainable  where  there  is  a  general  prohibi- 
tory clause  in  a  statute,  tlioush  there  be  afterwards  a  parti- 
cular provision  and  a  particular  remedy  given,  it  shonld  aeem 
that  an  indictment  will  lie  upon  the  statute  wiMDre  an  nsarioos 
transaction  has  been  carried  into  effect  (e)    An  indictment 
for  usury  has  not,  however,  been  a  frequent  mode  of  proceed- 
ing, as  the  pai-ty  posecuting  has,  in  general,  been  contented 
to  sue  for  the  heavy  penalties  given  by  the  statute :  and  it  is 
clear  that  an  indictment  cannot  be  maintained  for  a  corrupt 
agreement  only ;  as  where  such  an  agreement  was  stated  m 
an  indictment  for  usury,  without  any  loan,  or  taking  exces- 
sive interest  in  pursuance  of  it,  judgment  was  arrested.  (/) 
Justices  of       It  was  holilen,  that  justices  of  the  peace  at  their  quarter 
tto^uriacUct  ^^^^^^>^  '^^d  no  jurisdiction  upon  an  indictment  on  the  statute 
lion  on  an  of  12  Car.  11.  (g)    And  with  respect  to  an  information  on  the 
ittdicttiient  statute  of  12  Anne,  it  has  been  holden  that  the  court  of  Kane's 

ibr  utury. 

d  Reg.  t.  Dye,  (7  Anne,)  11   Mod.  174.  is  however  cited  as  law  in  7  Bac.  Abr.  Unary, 

The  case  is  very  slvortly  reported,  and  does  (i) 

not  state  upon  which  section  of  tlie  statute  c  Ante^  65.  et  tequ.    And  see  2  Chit.  Grim, 

the  question  was  raised  :  but  the  editor  of  the  L«  549.  note  (/)• 

Reports,  (ed.  1796,)  has  cited  many  autbori-  /  Rex  r,  Upton,  S  Str.  816. 

ties  in  support  of  tlie  decision,  as  to  the  ap-  g  Reg.  «•  Bmltb,  (4  AiiM.)  2  SaUu  SSO.   t 

Dlicability  of  some  of  which  qu.    Reg  v.  Dye  Lord  Rajnn.  1144.  S.  C. 
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Bench  will  not  grant  it  after  the  time  has  elapsed  within  As  to  an  in 
which  the  common  informer  should  institute  his  proceedings;  ^y'^'bt'^ 
on  the  ground  that  where  a  penalty  has  vested  in  the  crown  court  of 
only,  the  court  have  no  power  to  grant  an  information^  hut  K*  ^' 
must  leave  it  to  the  attorney-general  to  file  one  if  he  shall 
think  proper.  (A) 

*li  is  said  that  an  indictment  for  usury,  (supposing  it  to  [*  602] 
be  sustainable,)  must  contain  all  the  requisites  of  a  declara-  I^^V^ 
tioh  for  usury,  (i)  uKUctment. 

If  tiie  transaction  were  eflTected  by  means  of  some  device,  Evideiice. 
or  colourable  pretence,  it  must  be  left  to  the  jury  to  say  whe« 
ther  the  sum  taken,  though  ostensibly  for  another  purpose, 
was  not  in  reality  taken  as  usurious  interest  (k) 

The  17  Geo.  III.  c  26.  s.  6.  makes  all  contracts  void  which  17  Geo.  m. 
are  made,  for  the  purchase  of  any  annuity,  with  any  person  ^^^,^0^ 
under  twenty-one  years  of  age.    And  it  further  enacts,  <<That  tracts  for 
if  any  person  shall,  either  in  person,  by  letter  agent,  or  other-  annaiiiet 
wise  howsoever,  procure,  engage,  solicit,  or  ask  any  p^*son,  irlon'uii- 
being  under  the  age  of  twenty-one  years,  to  grant,  or  attempt  der  ei 
to  gprant,  any  annuity  or  rent-charge,  or  to  execute  any  bond,  y**'"  ♦^  • 
deed,  or  other  instrument,  for  securing  the  same ;  or  shall  rhat'ony  * 
advance  or  procure,  or  treat  for  any  money  to  be  advanced  to  person  who 
any  person  under  the  age  of  twenty-one  years,  upon  conside-  ^^^  ^J^ 
ration  of  any  annuity  or  rent-charge,  to  be  secured  or  grant-  ucU  any 
ed  by  such  infant,  alter  he  or  she  shall  have  attained  his  or  "^^^^^  ^^ 
her  age  of  twenty-one  years ;  or  shall  induce,  solicit,  or  pro-  J^"*  ty" 
cure  *any  infant,  upon  any  treaty  or  transaction  for  money  r#  6031 
advanced,  or  to  be  advanced,  to  make  oath,  or  to  give  his  or  i^^.  shall 
her  word  of  honour,  or  solemn  promise,  that  he  or  she  will  be  guilty  of 
not  plead  infancy  or  make  any  other  defence  against  the  de-  JJ^'^*' 
mand  of  any  such  annuity  or  rent-charge,  or  the  re-payment  aud 
of  the  nioney  advanced  to  him  or  her  when  under  age ;  or  punished 
that  when  he  or  she  comes  of  age,  he  or  she  will  confirm  or  |JJpj"ronr 
ratify,  or  in  any  way  substantiate  such  annuity  or  rent-  ment,  &e. 
charge ;"  every  such  person  shall  be  guilty  of  a  misdemea- 
nor, and  being  convicted  in  any  court  of  assize,  oyer  and  ter- 
miner, or  g^ieral  gaol  delivery,  shall  be  punished  by  fine,  im- 
prisonment, or  other  corporeal  punishment,  as  the  court  shall 
think  fit  to  award. 


h  Rex  9.  Hendricks,  2  Str.  1234.  By  the 
31  Eliz.  c.  6.  s.  5.  the  common  informer  is  li- 
mited to  a  year  after  the  offence  committed ; 
and)  if  no  such  suit  is  brought  within  the 
year,  then  the  crown  may  see  at  any  time 
within  two  years  after  the  end  of  the  first 
year. 

t  2Chk.  Crim.  L«  549.  note  (/).  In  an 
action  for  usury,  the  averment  of  the  quantum 
of  the  excess  taken  is  material.  But  some  of 
the  reasons  for  that  accuracy,  namely,  that 
the  penalty  is  apportioned  to  the  value,  and 
that  the  judgment  depends  upon  the  quantum 
taken,  do  not  apply  to  the  proceeding  by  in- 
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dictment.  It  may,  however,  be  gaidj  on  the 
other  hand,  that,  as  the  contract  must  be  set 
forth  in  the  indictment,  the  general  rule  of 
pleading  will  apply ;  namely,  that  in  setting 
forth  a  contract  it  is  necessary  to  set  it  fortE 
correctly,  and  prove  it  as  set  forth. 

k  Per  Grose  J.  in  Rex  r.  Gillham,  6  T.  B. 
268.  See  further  as  to  the  points  decided  coo* 
ceming  usury,  and  the  proceedings  for  tba  it- 
covery  of  the  penalties,  1  Hawk.  P.  C.  c  St. 
6  Com.  Dig.  IJsury.  7  Bac.  Abr.  Uturgm  It 
Blac.  Com.  455.  et  icqu,  4  Blac.  Com.  US. 
157. 
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iTOco.ni.  The  rth  section  of  the  sUtute  enactBy  '<  that  all  aai etwy 
fJ^J*  solicitor  and  solicitors,  scrivener  and  scrivoMn^  bvakaim  awL 
on,  iu\  broker,  and  other  persons  or  pmon,  who  shall  ask,  deisailj 
ta&^  accept,  or  receive,  directly  or  indirectlj,  any  sua  or  aaaaoff  bo- 
JJ^^I^f  °  Bey,  or  anyother  kind  of  gratuity  or  reward,  fiir  the  aolkitiag 
Uufi  In  Um  or  procuring  the  loan,  and  for  the  brokerage  of  any  BMmqr 
^1^^^  that  shall  be  actually  and  hon&fide  advanced  aad  paidy  as  aad 
Jkc.  MfC*  foi*  the  price  or  consideration  of  any  annuity  or  reat-charge^ 
no^  of  A  (as  mentioned  in  the  former  sections  of  the  act,)  over  and  above 
JjJ*'"*''  the  sum  of  ten  shillinin  for  eyerj  lOOL  so  actaalW  and  komi 
^uiSSm  bf  JUe  advanced  and  paid,  shall  be  deemed  and  adjudged  guilty 
*— y>J  of  a  misdemeanor  f^  and,  being  convicted  in  any  oourt  of  aa- 
J21llr'"'  '^  ^y^^  ^^^  terminer,  or  general  gaol  delivery,  shall,  tat 
every  such  offence,  be  punished  by  fine  and  impriaoBiMnrt,  or 
P^nons  one  of  them,  at  the  discretion  of  the  court  And  tte  persona 
hsTiHPi^  who  shall  have  paid  any  sum  or  suras  of  money,  grateHy  or 
Se?  Mf  reward,  are  made  competent  witnesses  to  prove  the  same.  (I) 
ra  6041  ^This  act,  however,  is  not  to  extend  to  any  aaanty  or 
^g„^  ii^  -'  rent-charge  given  by  will,  or  by  marriage  settleBMBl»  lor  tihe 
■tat.  advancement  of  a  child ;  nor  to  any  annuity  or  rent-diarge 
Ctitt  to  secured  upon  lands  of  equal  or  greater  annual  valae^ 
wUck  tkit  of  tiie  grantor  was  seized  in  fee  simple  or  in  fee  taiU  ia 
^'Hy^  ^  se&^ion  at  the  time  of  the  grant,  or  secured  bv  the  m 

transfer  of  stock  in  any  of  the  public  fimds,  the  dividends 
whereof  are  of  equal  or  greater  annual  value  than  tihe  said  an- 
nuity ;  nor  to  any  voluntary  annuity  granted  wittaat  r^gaad 
to  pecuniary  consideration;   nor  to  any  annuity  or  rent^ 
charge  granted  by  any  bo<ly  corporate,  or  under  aay  aathor- 
ity  or  trust  created  by  act  of  parliament ;  nor  to  aay  amiuity 
where  the  sum  to  be  paid  docs  not  exceed  tfa  pounds  annu- 
ally, unless  there  be  more  than  one  such  last-mentioned  an- 
nuity from  the  same  grantor  to,  or  in  trust  for,  the  saflM  per- 
son, (m) 
Ot  tn  In-       Upon  an  indictment  on  the  seventh  section  of  this  statute, 
dkUMot     for  taking  more  than  ten  shillings  in  tlie  lOOL  for  bndur- 
t?tt*^u N*'  *«®'  *^-  *^  ^^  objected  at  the  trial  that  the  evidence  did  not 
not  oecat-    Sustain  tlie  indictment :  the  charge  being  that  3221.  lOt.  was 
»ry  to       paid  for  brokerage  of  the  sum  of  24  50L,  and  the  evidence  beiMT 
m^  sum   ^^^  ^^  defendant,  at  the  time  of  the  money  being  paid,  nid 
laid:  and    that  lOOL  was  for  the  writings,  (he  being  an  attorney,  and 
2^"^,  having  produceil  them,)  lOOt  by  way  of  present,  and  51.  per 
dtrwbe-  '  cent.onthewhole8uni,  viz.  122/.  10«.  Lord  KenuoH^C  3.  orer- 
UMr  the       ruled  the  obiection ;  and,  upon  the  whole  case,  directed  tiie  ju- 
wtra^taken  ^  ^  consider  whether  the  transaction  were  not  a  mere  device 
at  a  fair      and  colour  to  receive  the  sum  stated  under  different  pretences, 
diam,  or    but  in  truth  for  the  brokerage  and  soliciting  of  the  loan,  in 
^  1^      fraud  of  the  act  of  parliament    This  decision  was  confirmed 
avoid  tht     by  the  court,  who  were  of  opinion  that  the  material  question 

statute. 

/  17  Geo.  III.  c.  26.  s.  7.  w  17  Geo.  III.  c.  56.  $.  ?. 
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was,  whether  more  than  ten  shilling!)  in  the  lOOf.  was  taken  by 
the  defenilant;  and  that  it  was  not  necessary  U>  prove  thatho  «»  e   ei  ■ 
*tnok  the  exact  sum  laiil  in  the  indictment,  though  it  wmi  not  i    ""^J 
Itiid  with  a  scilicet,  (ii) 


•CHAPTER  THE  FORTIETH.  [•  606]j 

Of  (fences  Ttlaiing  to  Dead  Bodits.{l) 

It  has  been  holdeii  that  it  is  an  indictable  offence  to  take  TokinR  «_ 
up  a  (lead  body,  even  for  tiie  purpose  of  dissection.     Upon  an  ^"^  \Ttt'^ 
indictment  for  this  offence  it  was  moved,  in  ari-t'st  of  Judgment,  ratUiepurt  j 
that  if  it  were  any  crime,  it  was  one  of  ecclesiastical  cog-  p?"«  ^      ' 
nizance  only  ;  that  it  was  not  made  penal  hy  any  statute ;  and  \"^ ^^^ 
that  the  silence  of  Stamford,  Ualu  and  Uawkitts,  upon  the  dicitbla  of- 
subject,  afforded  a  very  strong  argument  to  shew  that  there  ''"*•■ 
was  no  such  offence  cognizable  in  tlie  criiuiniil  courts.     But  ^^ 

the  Court  said,   "that  common  decency  required  that  tlie  ^^M 

jo^ctice  should  be  put  a  stop  to  :  that  the  offence  was  cogniza-  ^^H 

F.  Gillhum,  6T.  R.  365.  anil  si  N.       K>'k  u.  Buldel^  t  Loid  Rnrm,  MB.  anlt,3a<.j^B 
R.  ESS.     Ai  10  Ihe  pomi  of  the  prnor      anij  Rex  v.  Bill  snil  oiheri,  1  Siaikic,  B-  3S9, 

(t)  The  offence  of  violating  the  sepulchres  of  the  dead,  is  severely  punished 
by  stalules  enacted  for  that  purpose,  in  New  Hampshire,  Maasachuseits,  and 
Vermont.  1  have  exarotneil  the  Statute  books  of  mosl  of  the  other  states, 
but  do  not  find  in  them  any  provisions  relalive  lo  this  crime. 

In  Mi^ACHU3ETT3,  the  puniahmenl  is  by  fine  not  more  than  one  thousand 
dollars,  or  imprisonment  not  more  than  one  year.     Statute  IS1-),  chap.  175. 

In  New  HiwrsHiRE  the  punishment  la  by  fine,  not  exceeding  two  thousand 
dollars,  whipping,  not  exceeding  thirty-nine  stripes,  or  imprisonment,  not 
exceeding  two  years,  one  or  all  these  puoishments,  at  the  discretion  of  the 
court.     Laws  of  New  Hampshire,  339,  340. 

In  Vnuioirr,  the  punishment  is  by  fine,  not  exceeding  one  thousand  dollars, 
whipping  not  exceeding  thirlynine  stripes,  or  imprisoDmenI  not  exceeding 
one  year ;  all  or  any  of  these  punishmeots  to  be  inflicted  at  Ibe  discretion  of 
the  court.     1  Laws  of  Vermont,  368,  Chap.  361. 

in  those  states  where  there  Is  no  statute  provision,  this  offence  is  punisha- 
ble at  common  law.  Several  cases  of  this  nature  were  brought  before  lite 
Supreme  Court  of  Massachusetts,  prior  to  the  passing  of  the  statute  of  that 
state  :  in  all  of  which,  where  there  waa  a  conviction,  the  party  was  punished. 
Where  it  appeared  that  the  exhumation  ol'  the  dead  bodies  was  for  the  pur- 
pose of  dissection,  a  small  fine  was  imposed.  These  cases  occurred  at  ntri 
jgniu,  and  are  not  reported  ;  but  in  a  late  case  id  the  county  of  Essex,  do!  yet 
reported,  several  questions  of  taw  came  before  the  court,  upon  a  demurrer  to 
the  indictment     This  was  the  case  of  the  Commonwealth  r.  Sewall,  whick  ^^_ 

Ib  expected  to  be  reported  in  18  Mass.  Rep.  now  in  the  press.    Editor.  ^^H 
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ble  in  a  crimiiml  coiirC»  as  bdng  hi^j  inJacmt,  wi  cobM 

bonoB  moTM ;  at  thebara  idea  afone  of  wbkk  nataie  ivralbBL 

That  the  pm^ioBe  of  taking  up  the  body  fur  diandioB  dii  aot 

make  it  Icsh  an  indictable  oflTence :  and  that,  an  it  had  been  flu 

regular  practice  of  the  Old  HaUqf,  in  modem  times,  to  tiy 

charges  of  this  nature,  many  of  which  had  induced  {Nuiisli* 

ment»  the  circumstance  of  no  writ  of  error  having  been  brought 

to  reverse  any  of  these  judgments,  was  a  strong  proof  of  tbe 

universal  opinion  of  the  profession  upon  this  subject ;  and  tliej» 

therefore,  refused  even  to  grant  a  nue  to  shew  cause^  lest  that 

alone  should  convey  ti>  the  public  an  idea  that  they  entertained 

a  doubt  respecting  tlie  crime  alleged."  (a) 

[*  607]      *The  reAtsal  or  neglect  to  bury  dead  bodies  by  those  whose 

TiM  rafuMi  duty  it  is  to  perform  the  office,  appears  also  to  have  been  oon- 

u  SunT*  sidered  as  a  misdemeanor.    Thus  Abney,  J.  in  deUverinj;  tha 

dMd  bodies  Opinion  of  the  court  of  Common  Pleas,  said,  **  The  bunal  of 

A  iiii«i«.  the  dead  is,  (as  I  apprehend,)  tlie  Avty  of  every  parodual  jpfieat 

^*^'*      and  minister ;  and,  if  he  neglect  or  refuse  to  penbnn  the  aAoa» 

be  may,  by  the  express  wonls  of  the  canon  86.  be  suqpnifcid  by 

the  ordinary  for  1111*00  months.    And  if  aiqr  temfMral  mo&m^ 

venience  arise,  as  a  nuisance,  from  the  neglect  off  nie  inteuaeut 

of  the  dead  corpse,  he  is  punishable  also  by  the  temporal  courts 

by  indictment  or  information."  (6) 

48  Geo.  III.      Provision  has  also  been  made  by  statute  for  the  suitable 

Tidtf'for^  interment  of  such  dead  bodies  as  may  be  cast  on  shore  finom  the 

tiMtaiubie  sea.    The  48  Geo.  III.  c.  75.  enacts,  that  the  church-wardens 

inteniient    and  oversecrs  of  parislics  in  England,  in  ^  hich  any  dead  bodv 

dcadUxiies  ^^^'  ^®  found  thi*own  in,  or  cast  on  shore  from  the  sea^ diali, 

M  mmf  u  upon  hotice  of  the  body  lying  within  their  {NiririNB,  oaaae  Ike 

;**Vy  ^    same  to  be  forthwith  removed  to  some  convenient  place  $  and, 

file  tea^*"  ^tli  all  Convenient  speed,  to  be  decently  interred  in  the  churdi- 

Sard  or  burial  ground  of  sucli  parishes :  and  if  tiie  body  be 
irown  in,  or  cast  on  shore  in  any  extra  parochial  place, 
where  there  is  no  churcli- warden  or  overseer,  a  similar  oirty  is 
imposed  upon  the  constable  or  headborough  of  such  place,  (c) 
ft  is  further  enacted,  that  every  minister,  pansh-derk* 
r*  608]  *and  sexton,  of  the  respective  parishes,  shall  perform  their 
daties  as  is  customary  in  other  funerals,  and  admit  of  such 
dead  body  being  interred,  without  any  improper  loss  of  time; 
receiving  such  sums  as  in  cases  of  burials  made  at  the  ei^eace 

should  bt  bmniflhed  from  tociety,  mmA  no  one 
tuffsred  to  relieve  bis  wants  till  the  reUtioni 
of  the  deceased  consented  to  his  re-admiision, 

h  Andrews  r.  Cawthorne,  Willes  557,  aote 
(o).  Abney,  J.  cited  a  case  H.  7  0. 1.  B.  R. 
where  that  court  made  a  rule  anon  the  rector 
of  Doreniry,  in  J^orthaw^onmirf^  to  shew 
cause  why  an  information  should  not  be  filed, 
because  he  neglected  to  bury  il  poor  parish- 
ioner who  died  {n  that  parish. 

€  48r.cn.  HI.  f.  75.  f.  1. 


«k  Lyim,  t  T.  R.  7S3.  1  Leach  497. 
t  Biit  Pf  C.  c.  16.  %f  89.  p.  652.  The  defen- 
dsiil  WM  only  fined  five  marks,  on  the  ground 
4(ilt  1i8  mikbt  possibly  hare  committed  the 
cAm  Mfily  from  igBorancey  as  no  person 
iMd  kmtk  befiire  panlsird  for  the  offence  in 
UMlt  court.  In  4  Blac.  Com.  236,  237.  steal- 
isa  A  ctrpse  is  mentioned  as  a  matter  of  great 
»uc«ncy ;  and  the  law  of  the  Franks  is  men- 
tidbM^  (Mln  Montetq.  Sp.  L.  b.  90.  ch.  19.) 
iMah  directed,  that  a  person  who  had  dag  a 
corpse  out  of  the  ground,  in  order  to  strip  it, 
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ff  the  parishes,  (d)  The  statute  provides  also  as  to  titeexpencev 
ot  such  burials,  and  the  raising  of  money  to  defiray  ttem ;  gives 
a  reward  of  five  shillings  to  the  persons  first  giving  notice  to 
the  parish  officer,  or  the  constable  or  headborough  of  an  extra 
parochial  place,  of  any  dead  body  being  cast  on  shore ;  and 
imposes  a  penalty  of  five  pounds  on  persons  finding  dead 
bodies  and  not  giving  notice,  and  on  parish  officers  neglecting 
to  execute  the  act  \e)  An  appeal  to  the  quarter  sessions  is 
also  g^ven  to  any  person  thinking  himself  aggrieved  by  any 
thing  done  in  pursuance  of  the  act.  CfJ 

The  preventing  a  dead  body  from  being  interred  has  also  The  pre- 
been  considered  as  an  indictable  offence*    Thus,  the  master  of  ^el!d  "&d^ 
a  workhouse,  a  surgeon,  and  another  person,  were  indicted  for  from  bein^ 
a  conspiracy  to  prevent  the  burial  of  a  person  who  had  died  in  interred  it 
a  workhouse,  (g)    And  though  Hyde,  C.  J.  upon  a  question  how  ^^SJSi  ^ 
far  the  forbearance  to  sue  one  who  fears  to  be  sued,  is  a  good  fence. 
consideration  for  a  promise,  (A)  cited  a  case  whore  a  woman, 
who  feared  that  the  dead  body  of  her  son  would  be  arrested  for 
debt,  was  holden  liable,  upon  a  promise  to  pay  in  considera- 
tion of  forbearance,  though  she  was  neither  executrix  nor  ad- 
ministratrix ;(i^  yet  the  other  judges  are  said  to  have  doubted 
of  this :  (k)  ana  in  a  recent  case.  Lord  EUenborourii,  C.  J. 
said,  it  would  be  impossible  to  contend  that  such  a  forbearance 
could  be  a  good  consideration  *for  an  assumpsit,  (f)    Lord  [*  600] 
KlJenborough,  C.  J.  continued,  **  to  seize  a  dead  body  upon 
any  such  pretence  would  be  contra  bonos  mores,  and  an  extor- 
tion upon  the  relatives."    And,  in  a  subsequent  part  of  the 
case,  his  lordship  said,  ^  As  to  the  case  cited  by  Hyde,  C.  J, 
of  a  mother  who  promised  to  pay  on  forbearance  of  the  plain- 
tiff to  arrest  the  dead  body  of  her  son,  which  she  feami  he 
was  about  to  do,  it  is  contrary  to  every  principle  of  law  and 
moral  feeling:  such  an  act  is  revolting  to  humanity,  and 
iUegal.''  (2) 

There  is  one  case  in  which  the  too  speedy  interment  of  a  The  inters 
dead  body  may  be  an  indictable  offence ;  namely,  where  it  is  J^*"  ®^^^* 

d  48  Geo.  in.  c.  75.  s.  2,  i  Tie  name  of  the  case  is  not  mentioned ; 

e  M  8. 1,  3,  4y  5y  By  7,  8, 18, 13,  14.  but  it  is  stated  that  Hyde,  C.  J.  cited  it  as  a 

/  Id,  9, 10.  caee  that  occurred  in  the  court  of  Common 

g  Rex  V.  Young  and  others,  cited  in  Rex  r.  Pleas,  when  he  sat  there. 

Lynn,  S  T.  R.  7S4.  k  Quick  v.  Coppleton,  1  Vent.  161. 

h  Quick  V.  Coppleton,  1  Vent.  161.  /  Jones  v,  Ashbumham,  4  East.  460. 

(2)  A  case  of  this  natare  was  brought  by  iDdictment  before  the  Supreme 
Conrt  of  Massachusetts,  in  the  couuty  of  Barnstable.  It  was  tried,  at  niti 
prkuj  before  the  late  Chief  Justice  Parsons ;  the  defendants  were  con- 
Ticted,  and  a  small  fine  imposed  upon  them,  upon  the  ground  that  they  were 

Snorant  that  it  was  an  offence.  In  this  case  the  corpse  was  arrested  upon  a 
Til  process  for  debt,  on  its  way  to  the  grave,  in  the  public  highway,  nid  in 
the  presence  of  the  fHends  of  the  deceased,  and  of  a  procession  whidi  attend- 
ed the  funeral.    Editor. 
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MnoA  who  the  bod  J  of  a  porton  who  haa  died  of  a  iriokat  deafk.   la 

^SSkMA^  ^  "'^^  ^'^^  ^7  ^^^  ^*  '*  ^  coraaer  iiedd  not  go  €X^0UmU 
take  the  inquest,  hot  ought  to  be  aeat  Ibr,  and  that  wwm  the 


^;;^^«^  body  is  fresh ;  and  to  bury  the  bodjc  beim  be  is  aeat  Ibr,  er 


^foTua  without  sendingfor him,  i8amisdeBMaBor.(m)  It  b  aboUi 
down,  that  if  a  dead  body  in  prison,  or  other  places  whiwpia 
an  inquest  ought  to  be  taken,  be  intened,  or  aaHaed  ta  He  •• 
long  that  it  putrefy  before  the  coroner  has  Tiewed  itf  4m  gaokr 
or  township  shall  be  anierced*(«) 


[*  610]  *CH AFTER  THE  F0RTT-FIR8T. 

Of  Going  Jtrmtd  ta  the  JVlif Al-eimf ,  /er  tike  JMracfisn  ff 

Gfaaie.(l) 


m  Rag.  V.  CUrk,  1  Balk.  377.    Anon.  7     indictaNttt  alMMl  a 
Mod.  10.    t  Hawk.  P.  C.  c.  9.  t.  S3,  note  (4).     ntaiiory  in  bnnrhic  ■  bodj  wjiaort 
»  t  Hawk.  P.  C.  c.  9.  t.  23.    And  n«  an     tba  coronary  t  Chit.  Crfaa.  L. 


^nutted. 


This  chapter,  relmting  wholly  to  the  Statutes  of  Oraat  Britda,  ii 


BOOK  THE   THIRD. 


OF  OFFENCES  AGAINST  THE  PERSONS  OF  INDIVIDUALS. 


CHAPTER  THE  FIRST. 

Of  Murder. {I) 

MvBDBR  Ls  the  killing  any  person  under  the  king's  peace,  i>efinJtioa 
with  malice  prepense  or  aforethought,  either  express  or  im-  cfiJ^!— 
^ied  by  law.  (a)    Of  this  description  the  malice  prepense,  MaUHa 
maliiia  precogitatOf  is  the  chief  characteristic,  the  grand  cri-  preeogUa' 
terion  by  which  murder  is  to  be  distinguished  from  any  other  ij^e°pre^*" 
species  of  homicide ;  (6)  and  it  will  therefore  be  necessary  to  pense. 

a  3  Inst.  47,  51.     1  Hale  424,  448,  449.      198.     1  East.  P.  C.  c.  5.  s.  2.  p.  214. 
1  Hawk.  P.  C.  c.  31.  §.  3.     Kely  127.    Post.         6  4  Blac.  Com.  198.    GastiiMAux's  case,  1 
S56.    2  Lord  Raym.  1487.     4  Blac.  Com.      Leach  417. 

(1)  Massachusetts. — If  the  act  producing  death,  be  suoh  as  is  ordinarily 
attended  with  dangerous  consequences,  as  by  the  use  of  a  deadly  weapon,  or 
be  committed  deliberately,  the  malice  will  be  presumed,  unless  some  sufficient 
excuse  or  provocation  should  be  shown  ;  for  the  law  infers,  that  the  natural 
or  probable  effects  of  any  act  deliberately  done,  were  intended  by  the  agent 

Where  a  trespass  is  committed  against  the  property  of  another,  not  his 
dwelling  house,  it  is  not  a  proTocation  sufficient  to  warrant  the  owner  in 
using  a  deadly  weapon ;  and  if  he  kill  the  trespasser  with  such  a  weapon,  it 
will  be  murder,  because  it  is  an  act  of  violence,  beyond  the  degree  of  provo- 
cation.     Commonwealth  v.  Drew  &  al.  4  Mass.  Rep.  391. 

But  if  the  beating  be  with  an  instrument  not  likely  to  kill,  and  the  trespasser 
should,  notwithstanding,  happen  to  be  killed,  it  will  be  no  more  tlian  man* 
slaughter.    Ibid. 

If  a  man  under  colour  or  claim  of  legal  authority,  unlawfully  arrest^  or 
actually  attempt  or  offer  to  arrest  another,  and  he  resist,  and  in  the  resist- 
ance, kill  the  agg^ressor,  it  will  be  manslaughter.  And  any  person  aiding  the 
injured  party,  by  endeavouring  to  rescue  him,  or  to  prevent  an  unlawful  arrest, 
actually  attempted,  is  guilty  of  manslaughter  only,  if  he  kill  the  aggressor 
in  opposing  l^m,  unless  the  party  aiding  be  a  stranger  to  him,  whom  he 
endeavours  to  assist.     Ibid. 

If  a  person  assume  to  act  as  a  physician^ whether  he  be  regularly  bred  to 
the  profession,  or  a  quack,  however  ignorant  of  medical  science,  and  prescribe 
for  a  person  with  an  honest  intention  and  expectation  of  curing  the  patient, 
but  through  his  ignorance  of  the  properties  of  the  medicine  prescribed,  or  of  the 
nature  of  the  disease,  or  both,  the  patient  die  in  consequence  of  the  treatment, 
contrary  to  the  expectation  of  the  party  prescribing,  he  is  not  guilty  of  mur* 
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enquire  coiiceming  the  cases  in  which  such  naliC'S  has  been 
held  to  exist  It  should,  however,  be  observed,  thmt  wben  the 
law  makes  use  of  the  terqi  malice  aforethought  as  descriptive 
of  the  crime  of  murder*  it  is  not  to  he  understood  merelj  in  the 


der  or  mantlaughter.  Commonwealth  v.  Thomp«oo,  6  Mass.  Rep.  134.  Bat 
if  one  give  another  medlGine  which  kills  him,  sod  the  party  prescriUiif  hsfe 
so  much  knowledge  or  iDformatioD  of  the  probable  fatal  tendency  of  the  pre- 
scription, that  it  maj  be  reasonably  presumed  bj  the  jurj,  that  he  adnuais- 
tered  the-medicine  from  wilful  rashness  and  fool-hardy  presumption,  and  not 
with  the  honest  intention  and  eipectation  of  effecting  a  cure,  he  will  be  guilty 
of  manslaughter  at  least,  although  he  might  not  have  intended  any  bodilj 
harm  to  the  patient.     Ibid. 

Where  a  person  was  committed  to  the  house  of  correction  as  a  dangcroa 
madman,  pursuant  to  the  statute  of  1797,  c.  61,  s.  3,  and  he  was  afterwardi 
tried  on  an  indictment  for  murder,  and  acquitted  by  reason  of  insanity,  ba  wsi 
ordered  to  be  remanded  to  the  house  of  correction,  there  to  rsBsain  ontii  Iw 
should  he  discharged  by  due  course  of  law.  Commonwealth  v.  Marrlaoi,  7 
Maw.  Rep.  168. 

If  one  counsel  another  to  commit  suicide,  and  the  other  by  reason  of  tht 
advice  kills  himself,  the  adviser  is  guilty  of  murder,  as  a  princlpaL  A  case 
of  tills  nature  was  decided  in  Hampshire  September  term  1816.  The  pri- 
soner, George  Bowcn  was  indicted  for  the  murder  of  Jonntlun  Jewett  The 
Indictment  contained  two  counts ;  the  first  charged  him  with  fekwionsly,  wi^ 
fully,  and  of  his  malice  aforethought  counselling,  hiring,  persoaduy,  and  pn^ 
curing  Jewett  to  murder  himself;  the  other  alleged  that  the  pnsooer  mn^ 
dered  Jewett  by  hanging  him.    Jewett  was  confined  in  the  same  gaol  with  the 

Erisoner,  and  in  the  night  preceding  the  day  on  which  he  was  to  be  executed, 
e  hung  himself.  The  evidence  proved  that  the  prisoner  repeatedly  and  fre- 
Juentlv  advised  and  urged  Jewett  to  destroy  himself,  and  thus  disappoint  the 
beriff  and  the  people  who  might  as^^emble  to  see  him  executed.  The  Chief 
Justice  in  charging  the  jury,  stated,  ^^  that  the  important  fact  to  be  enquired 
into,  was  whether  the  prisoner  was  in**triimental  in  the  death  of  Jewett,  by 
advice  or  otherwise  ;  and  that  if  they  found  the  facts  as  alleged  in  the  indict- 
ment, they  might  safely  pronounce  the  prisoner  guilty.  1  he  govemmeot  is 
not  bound  to  prove  that  Jewett  would  not  have  hung  himself  If  Bowen^ 
counsel  had  not  reached  his  ear.  1  he  presumption  of  law  is,  that  advice  htf 
the  influence  and  effect  intended  by  the  adviser,  unless  it  is  shown  to  have 
been  otherwise.  Whore  a  man  is  determined  upon  the  commission  of  snidds, 
the  seasonable  admonition  of  a  discreet  friend  might  overthrow  his  determi- 
nation ;  on  the  other  h<ind,  the  counsel  of  an  unprincipled  wretch,  stating  the 
heroism  and  courage  the  self-murderer  displays,  might  encourage,  induce,  and 
fix  the  intention,  and  ultimately  procure  the  perpetration  of  the  dreadful  deed. 
The  inducements  of  Jewett  might  have  l>een  insufficient  to  procure  the  com- 
mission of  the  act,  and  one  word  of  additional  advice  might  have  turned  the 
scale.  If  you  find  the  prisoner  encouraired  and  kept  alive,  motives  pr€vtoMi/y 
exiitif^  in  Jewett*s  mind,  aud  suggested  others  to  augment  their  ioduence, 
you  will  decide  accordingly.  It  may  be  thousrht  unjust  that  the  life  of  a  mao 
should  be  forfeited  merely  because  he  has  been  influential  in  procuring  tbs 
murder  of  a  culprit  within  a  few  hours  of  death  by  the  sentence  of  the  law. 
But  the  community  has  an  interest  in  the  public  execution  of  criminals ;  and 
to  take  such  an  one  out  of  the  reach  of  the  law,  is  no  trivial  offence.    Fmtber, 
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^Hbim  of  ft  i)i1nci)ile  uC  malvvnIiMirc  {■>  pai-tictilars,  but  as  ^^M 

B^eanitig  ttut  ttic  Tart  ban  liern  ntlenili^tl  with  siirli  cirrum-  ^^M 

B^AhncM  Hu  an-  tlii?  ordinary  syioptoniH  of  a  wicked,  dopraveil.  ^^M 

^^teld  malignant  sjiLrit ;  a  heart  regatdlcss  of  nocial  duty,  and  '^^^ 

^^Hltre  is  no  period  of  a  mau^B  life,  wtiicli  is  not  precinuB  to  hiin  ai  a  season  of 
^^Bkpenlance.  Tbecaipril,liioughuDiler  sentence  of  death,  iacbeered  by  hope 
^H|»  the  last  moment  of  his  existence  ;  and  you  are  not  to  consider  the  atrocity 
^^Of  this  offence  in  the  least  degree  diminubed  by  liie  consideration  Ibal  juslice 
^■'Was  Ihinting  for  its  sacrilice.''  The  jury  found  Ihe  prboner  not  guilty  j 
B  P'c'^^^'y  'rim  a  doubt  whether  the  advice  given  by  him  was,  in  nny  measure 
^vne  procuring  cause  of  Jewett's  death.  Commonweatlh  v.  Botven,  13  HaM. 
■  itep.  »56. 

^^  ■  Penhstlvania. — Every  act  which  apparently  must  do  harm,  which  is  done 
■-  with  intent  lo  do  harm,  and  without  provocatiou,  and  of  which  death  is  the 
conse^iuence,  is  murder.     Pcnasylvania  r.  Honeymtin,  Addis.  H8. 

Unlawful  killing,  with  a  design  to  bill,  is  murder  in  (he  first  degree  ;  If 
with  a  design  only  lo  hurl,  it  is  murder  in  the  second  degree.  Pennsytvsnta 
V.  Lewis,  Addis.  288. 

Premtditation,  is  an  essentini  ingredient  to  constitute  murder  in  the  fifrt 
degree  under  the  act  of  1 794,  (3  Penn.  Laws  599, 600)  but  the  intention  still  re- 
mains the  true  criterion  of  the  crime  ;  and  the  inten^on  of  the  party  can  only 
be  collected  from  his  words  and  actions,  liespubhca  v.  Mulatto  Bob,  4  Dall. 
146.  "  Let  it  be  supposed  that  a  man,  without  uttering  a  word,  should  strike 
another  on  the  head  with  an  ane,  it  mast,  on  every  principle  by  which  we  can 
ju^e  of  human  actions,  be  deemed  a  premtdUaled  violence."  Per  Itl'KeaOf 
Ch.  Justice  in  the  case  last  referred  to. 

In  the  case  of  the  Commonwealth  v.  Dougherty,  before  Ruth,  President,  I 

Browne,  appendix  iviii,  the  following  principles  are  laid  down.     "  The 

,     Intoxication  of  the  prisoner,  at  the  time  he  killed  the  deceased,  and  (he  sob- 

»te<)nent  expressions  of  sorrow  for  his  conduct,  are  not,  in  (he  eye  of  the  law, 
1^  slightest  excase  or  palliation  of  his  crime  It  would  seem  indeed,  as  If 
^nations  and  ages  concurred  in  Ibis  sentiment."  "  The  frame  of  thehuBMn 
mind  is  very  different.  In  some,  the  passion  of  anger  tears  up  reason  by  the 
roots ;  in  others,  it  is  seen  scarcely  to  impede  the  cool  and  regular  operations 
of  the  understanding.  If  in  the  act  of  hilling,  the  party  discovers  so  much 
reflection  as  to  know  what  he  h  doing,  it  will  be  murder  in  the  first  degree. 
It  is  to  thoughtless  violence,  to  rash  and  unredectiog  rage,  the  law  extends  Its 
benignity,  so  far  as  to  extenuate  the  killing  to  the  offence  of  manslaughter." 
"  The  act  of  1794  declares, '  that  all  murder  which  shall  be  perpetrated  by 
means  of  poison,  or  by  laying  in  wait,  or  by  any  other  kind  of  wilful,  Helibe- 
rate  and  premeditated  killing;  or  which  shall  be  committed  in  the  perpetra- 
tion, or  attempt  to  perpetrate,  any  arson,  rape,  robbery  or  burglary,  shall 
he  deemed  murder  in  the  Grst  degree  ;  and  all  other  kinds  of  murder,  shall 
be  deemed  murder  in  the  second  degree.'  In  the  last  mode  of  killing, 
enumerated  iu  this  law,  viz.  where  a  man  kills  another  In  the  perpetration 
or  attempt  to  perpetrate  the  crimes  there  mentioned,  the  intention  Js  excluded, 
as  not  necessary  to  constitute  the  crime  of  murder  in  the  first  degree ;  but 
with  respect  to  the  three  other  modes  of  killing,  the  intention  is  still  the 
essence  of  the  cnme,  and  its  guilt,  (as  well  before  as  since  the  pasalog 
of  this  act,)  consists  in  taking  away  the  life  of  a  human  creature,  with  div 
cumstances  trhicb  shew  a  cool  depravity  of  heart,  or  a  mind  fiiUy  condM 

I  VOX.  !•  ^^^^^m 
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deliberatdy  bent  apon  miickieL  (c)    AmA  im  _ 
ed  dMign  of  douuc  mischirf may  be  cdki  ■■Unfit 
fim  not  such  kUliiig  only  as  frscssfc  fraai 
[*  614]  hatred  or  re  vengfi  sjattiisttlwpetssa  IriUsi,  ta 
other  cssesy  soch  killing  ss  is  acooinpttiM  witt 
tiiat  shew  the  heart  to  be  penrerseW  wkked,  is  nd|jn^pd  ts  be 
of  moKee  prqieate^  and  conseqnenfly  flinrder.  (d)' ^ 

r  Fott.  156.  S6S.  d  1  Hawk,  P.  C,  c.  SI.  «•  IS.    FoftSir. 

1  Uato  481  to  414. 


of  Ui  own  detlgnt.  Wlie&ever  this  is  the  esse,  whenSTor  It  a|ipoanifiMi.lhs 
whole  eridence,  that  the  crime  was,  at  the  wsiwtsi,  deHberalslv  or  fat—Mon 
al^  esociited,  the  lulliitf  is  murder  io  Jbe  iiisl  degree. .  it  b  siigilsH't  to 
coMtitntfl  tlie  crime,  if  the  circumstances  of  a  wicked  and  daptafed  d^pod- 
deo  of  ndnd,  or  as  it  is  exprcMed  Id  the  law,  of  wij^iiiaast  aadiMhrsfisn,  ars 
prof  ed,  thoogh  thej  arose  and  were  generated  at  the  jisrtsd  of  ttm  Cnns- 

Action.'' 

^  Under  morder  in  the  neond  degree,  mentioned  in  our  act  of  wmamMg  mmg 
bo  Indadsd,  those  cases  of  constructive  murder,  widoh  m  often  MM  in 
ths  English  Isw  books,  and  which  in  that  ooontnr  srs  Ibilowed  hv.csait4 
pViUunents.  A  man  shooting  at  a  tame  fowl,  wiUi  Intsnt  to  steal  U^  UOs  a 
paison;  that  in  England  is  murder  puidshed  with  death ;  bnt in  PannqflvaHla 
itwoQU  be  murder  in  the  second  degree.  An  officer  of  jusdeei  or  a  Ptifais 
SMO,  Is  killed  In  endesYooring  to  part  two  persons  whom  he  sees  %hn^g;  a 
parson  throws  a  large  stone  or  piece  of  Umber,  irom  a  house  iale  a  slresl 
where  he  knows  msnj  persons  are  passing,  and  kills  another;  a  men  liihjgln 
a  road,  a  dangerous  horse,  apt  to  strike,  happens  to  kill  a  paisini  aD  dMse 
casss  are  murder  in  Et^land ;  but  in  PeonsTlYanla,  they  would  be  siuidsi  in 
ths  second  degree.^*  Ibid.  zxil.  See  also,  Penns^lysnia  o.  M^FIsB,  AdSs.  t67. 
If  the  party  killing,  had  time  to  think,  and  did  for  a  minute,  as  wellssftrsn 
hour  or  a  day  intend  to  lull,  It  is  a  deliberate,  wilful,  and  preaseditatedhMIng, 
constituting  murder  in  the  first  degree,  within  the  act  of  assembly, 
wealth  V.  Richard  Smith,  quoted  in  Wharton's  Dig.  148. 

The  common  law  implied  malice  in  every  unlawful  killing,  and  the 
ef  proof  of  extenuating  circumstances,  lay  on  the  defendant  Addis.  14t,  161, 
Wl|  S82.  But  since  the  act  of  1 794,  the  burden  of  proof  lies  on  the  CsaUMn- 
wsidth ;  snd  unless  the  circumstsnces  of  malice  are  proved,  it  is  niwider  onli  rf 
Iha  second  degree.  Commonwealth  v.  O'Hara,  cited  in  Wharton^  I3i^l4B» 
Under  the  act  of  assembly,  though  an  unlawful  killing  may  he  prasassed 
nHHrdef)  it  will  not  be  presumed  murder  in  the  first  degree.  Peannrivania 
V.  Uwis,  Addis.  282. 

Drunkenness  does  not  incapacitate  a  man  from  forming  a  piemadltstid 
design  of  murder ;  but  as  drunkenness  clouds  the  understanding  aad  eacUss 
pesnon.  it  may  be  evidence  of  passion  only,  and  of  want  of  malice  aad  de^a. 
Fenosjlvania  v.  M'Fall,  AddU.  257. 

Passion  arising  firom  sufficient  provocation,  is  evidence  of  the  shsenoe  of 
msHce,  snd  reduces  homicide  to  manslaughter ;  but  puaion  without  provo- 
cation, or  provocation  without  passion,  is  not  sufficient ;  and  where  there  ii 
both  provocation  and  passion,  the  provocation  must  be  sufficient     Pcsn- 

?rlvania  v.  Hooeyman,  Addis.  1 49.    Same  v.  Bill,  Id.  168.    See  also  the  o 
ennsylTsnia  v.  Robertson,  Addis.  248 ;  and  Same  v.  MYall,  Addis.  8M. 


••>•] 


,Malict  Exprtssti!  or  Implied. 


Malice  may  he  either  expyess  or  implied  by  law.     Eipresa  M»iLte 
malice  is,  when  one  person  kills  unotlier  witli  a  sedate  deliberate  ^lef  m-* 
mind  aud  t'ormcd  design :  siicti  formed  design  bcine  evidenced  pccRDiim- 
by  CxtctTtal  circumstancei^.  discovering  the  inwaru  intetitioo ;  p'"^- 
as  lying  in  watt,  antecedent  raenacei^,  Tomicr  grudges,  and 
concci-ted  schemes  to  do  the  party  some  bodily  harm,  (e)    And 
malice  is  implied  by  Inw  fi-om  any  deliberate  cruel  Hct  com- 
mitted by  one  person  against  another,  however  sudden:;'/^ 
thus  where  a  man  kills  another  suddenly  without  any.  or  with- 
out a  considerable,  provocation,  the  law  imidica  malice;  fop  no 
person,  unless  of  an  abandoned  heart)  wonid  be  guilty  of  snrli 
an  act  ui«n  a  slight  or  no  apparent  cause,  {g)     So  if  a  man 
wilfully  poisons  another;  in  such  a  deliberate  act  the  law  pre- 
sumes malice,  though  no  paKicular  enmity  can  he  pruved.  (A) 
And  where  one  is  killed  in  conset|uenre  of  such  a  wilful  act  as 
shews  the  person  by  whom  it  is  committed  to  be  an  enemy  to 
all  mankind,  the  law  will  infer  a  general  malice  from  such 
depraved  inclination  to  mischief,  (t)     And  it  should  be  ob- 
served as  a  general  rule,  *that  all  homicide  is  presumed  to  r*  gjM  I 
be  malicious,  and  of  course  amounting  to  murder,  until  the  -'  ' 


, 

I  Hale 

451. 

4BI«e 

.  Com.  199, 

/  1  £b>u 

P.  C, 

« 

4U1ILC 

.  Cum.  SOO. 

1  Halt  iSS. 

4  Bite. 

,  Com.  too. 

t 

1H.I. 

4T4. 

I  H»»k.  P.  C.  c.  29.  t. 

US  mnike  ia  a  leim  at  law  Impoiting  directl/ 
wick«ln«H,  »n(l  Mcluding  -  -    -- 

CUBS.    Thut  Lord  Coke,  ia  I 
•a/oi^s per  maliliam,  ttjr,  "if  ooe  ba  liHMal* 

..  ._.      ed  of  inutdar,  knd  it  it  found  b;  vetdiet  tbU 

Slac.  Com.  20D.    I  Eail.  P.  C.  c.  5.  i.  IB.     he  killed  the  piiii;r  t  ieftnJaiiv,  lliii  iliall 
itiaXn  itt  pinpet  or  legal lenn  iadiSeteni     not  beialdio Vepermaltft'inn, becauietw^-^' 
Uiiit  >ease  wbich    it  bean   in  comnHHi      a  jiM  tmue."    3  Intl.  3B4.    And  vhiie 
cb.     Ill  common  acceputiioa  il  tignifiea      blatulet  spr*\t  of  a  ptiionei  on  hii  anaiga- 
ctiia    of   reTcnfe,    or    a    settled   aagci      meni  ttanding  mule  lynud'ce,  the  word  eteoii* 
nil  a  parlicuiai  person:  but  Ibis  is  uut     Ijr  raonoi  be  undotitMd  in  ■(•  eammoiiaccep* 
legal  Hos*  t  and  Lord  Holt,  C.  J.  nrs     tatiou  of  anger  or  detire  of  revenge  agnti  ~ 
I   Ihii    subject,    "  Some   have  been   led      another.     Thus  where   tfae  tuiult    IS  Br 
■ilnakec  by  not  well  considering  wfaat      VIII,  c.  3.  say),  that  perw 
""      *  - .  Jlaudlng  •' 


the  passion  of  malice  isi  they  hive  ( 
struad  il  to  be  a  rancoui  ol  mind  lodged  in 
the  petEDn  kiliiog  for  tome  coaitdemble  lime 
before  the  commiscion  of  the  fnct,  which  is 
a  mistake,  arising  from  Iha  □□!  well  diiiio- 
guishing  between  hatral  and  malict.  £n- 
TJ/,  halrid,  and  malict,  ate  ifaree  diiiincl  pas- 
sions of  the  mind."  Ke).  13T.  Amongst  the 
Romans,  and  in  the  ciril  law,  niaiifia  appears 
to  bB*e  ioipottad  a  nuxture  of  fraud,  and  of 
that  nhich  i>  opposite  to  simplicity  anii  iio- 
uestT,  Cicero  speaks  of  it  (De  Nat.  Ueor. 
Ljb.  3.  s.  30.)  as  '■  ternita  tt  /ailax  tioceadi 
mlto ,-"  and  in  another  work  (Dc  Offic.   Lib. 

,  3.  *.  18.)  be  says,  "  mi/ti  fuiden  e/iont  mra 
ilalci  am  AoneMce  ridenftir  >J  Writ  mali' 
ft  (i.  a.  Bccordiag  to  [^atce,  a  mala  aoimo 
^ctit)  UandUiiitgSnantnt!  mm  terilate, 
^WMnulafMnejuwife."    And  lee  Dig,  Lib, 

'  -«;  Tit.  13-  Leu.  i.  where.  In  speaking  of  a 
banker  or  cashier  giring  iu  his  accounts,  it  is 
said,  "  Ubiitigilurargenttniii  rationrt  tde- 
Tt.  time  ounilur  aat  iebi  malo  nan  exhibcl  ■ 
'  Dolo  mala  aultm  nan  tdtt,  tt  ipa  malUi- 


mm 


Utd.f,"     Amor 


.„      .  .  aallM  M 

froward  mind,"  at  challengiDg,  Jtc.  shall  bs 
aicludtd  from  cirrgjr,  tfae  word  malwe^  ex- 
plained by  Ibe  accompaBylagworda,  laaiila  W 
■Ignify  a  wifkedaesi  or  rrowatdoess  of  mind 
inrertuiogto  submit  10  the  coutta  of  Justice; 
iDoppOiitioa  to  cases  where  some  Jus)  eaoM 
may  be  assigned  for  the  sileoce,  as  that  It 
proceeds  tioin  madness,  oi  eorae  other  diaatriU- 
ty  ot  distemper.  And  in  the  statute  SI  Edw. 
I.  De  miUffiielaribui  in  partil  trespassers  ars 
incntioned  who  shall  not  yield  tbemseWel  CO 
the  foresters,  &c.  but  imriM  miUUiain  /uom 
pnutguen/iB  tt  amlimtando,"  ihM  By  ot  stand 
cipoo  their  defence.  And  where  the  question 
of  malice  has  arisen  in  caaes  o(  hooiicidei  Iba 
matter  (or  consideration  has  been  a*  will  b* 
seen  in  the  course  of  the  preeeni  and  subK- 
quent  ehaplets)  whether  the  act  were  dMM 
with  ot  without  just  cause  or  eieuse ;  to 
that  il  hat  been  suggested  (Chappie,  J.  MB. 
Sum.)  that  what  it  usually  called  malice  In- 
piled  by  Itac  law  would  perhiits  be  eipr 
elliaibly  and  ramilidrly  to  the  a 

■■  J  maiUt  in  it 
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[*61ti]aMe»orja2dkattni:(*)  wA*ltetifcliiM 

priMMTtoMke  Nt  wchd  mHiiifiH>  flw  M 
of  the  cMol  and  Jnrr.  uIm  Aqr  arinaak  «f  tte 
|iradw»danlBrtU&(l)  It  ibMld  alw  te  nwMftii  tt 
vhare  Oe  onence  iHto  vpM  SMM  vMMt  invMHlia^  it  lA 
Btt  anil,  kowe nr  grtoron  nd  |MW«ti»  m»  h»«  ha^ 
if  itupMn  thattim  wutBiBternl  tf  nABCMi^ar  ftM^ 
scnabla  tlM  for  the  bkwd  to  Iwn  eosM  Mte  «n  4i^tr 
puifoM  wat  flflhctad.  And  pnmcaliaa  viQ  ha  ■■  aanpw  to 
proof  of  c3^«Mnalice{  MttaSlCvfwaaravacaAMTeerir* 
e^  one  par^  ddiberatelj  and  adrlaMj  MMnoa  iwnaMa 
againrt  the  otheiv  as  b7  dedari^  ttal  lie  Witt  teM  Mt  Md, 
or  the  Uki^  and  aftarvardi  canT  hia  ihrign  fata  tAcalMi^ 
bevUlhenuhyofHnrdw;  allha^tha^MlhhMMB<M 
ncMtlf  after  the  provocation  aa  that  tha  l«w  wtA  i^art 
bom  wiA  eridencc  of  cspraa  BuUce*  ban  iapaM  Hm  act 
to  anadvind  paaaioa.(m)  Bat  vhen  frarii  iMraMttM  bit 
terriMa  hetween  precoaceiTed  MiUoa  and  tta  teOby  it  • 
dearij  to  ai^ear  that  the  kiU^  tm  apaa  1h»HMn-- 
■alice ;  for  if  fliere  be  an  old  qaarrd  between  A.  ani  B.  ail 
tot?  are  reconciled  a^n,  and  the^  uia  m  now  and  mAim 
fUungoot,  A.  kiltB  B.,  this  is  not  M>t«r.  (a)  It  is  not  to  be 
nnniined  that  the  partin  fought  npoa  tha  aid  Krudf^c,  unltm 
It  appear  fran  the  «4iole  circuoutaBoes  of  ttic  fact :  ;<>)  hut  U 
upon  tte  circiunstancu  It  aboold  appear  that  tt>i-  i-ix-oiicilia-^ 
tUHt  was  but  pretended  or  counterfeit,  and  tlint  tlir  hurl  tl'»M 
vaa  apctt  the  score  of  the  old  malice»  then  aacb  kB|bi(  will 
be  mnrder.  (p) 

Thepenon  oommitting  the  crime  Mutbea  free  afrtp  ant 
not  sabject  to  actnal  fi»i:e  at  the  time  the  fact  is  data:  thw 
if  A.  by  Avce  take  the  ana  of  B.  in  which  is  a  -wwrnfamt  and 
therewith  kill  C,  A.  is  guilty  of  murder,  bat  not  B.    Bat  If 

™  817]  it  he  only  a  moral  force  put  upon  B.  as  by  threatenbc  *Un 
with  duress  or  imprisonment,  or  even  by  an  aaaalt  tattapfr* 
ril  of  hia  lift,  in  order  to  compel  him  to  kill  C^  h  fa  no  Mil 
excuse,  (q)  It,  however,  A.  procures  B.  an  ideo^  or  laHM 
to  kill  Ct  A.  is  guilty  of  the  mnrder  as  principal,  and  B.  la 
merely  an  instrument  (r)  So  if  A.  lay  a  tn^  or  pitfUl  Ibr 
B.  whereby  B.  is  killed,  A.  is  guilty  of  the  murder  aa  a  iris* 
cipal  in  the  fint  degree,  the  trap  or  [nt&U  being  oi^  tha  ia- 
stnuuenta  of  death,  (a)  If  one  pwsuade  another  to  kiU  him- 
aeir,  tiie  adviser  is  guilty  of  murder;  and  if  the  party  tolM 
poison  himself  by  the  persuasion  of  another,  fn  the  absenGe  rf 
the  peraoader,  yet  It  is  a  kilUsgby  the  persnaderj  aud  be  is 

k  4  Bhc.  Con.  SOI.  p  I  Hil«  4SI. 

1'TtK.Ufi.    4BI«:.  Com.  901.  1  EmR.         j  1  Hah  439.    Dalk  cap.  I4S.  p.  413.    1 

P.  C.  e.  S.  1.  IS.  p.  314.  EaM.  P.  C.  c.  5. 1. 1*,  p^  Bf. 

.    M'lEwt.P.Cc.S.i.  ll.p-tS4.  rlEiM.  P.C.c.S.ikl4.p.SM.     1  Sawb 

iillbli«n.  P.C.c.31.1.  T. 

o  I  H«wk.  P.  C.  c.  31.  >.  30.  »  4  BUc.  Cow.  SS. 
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{nrincipal  in  it^  though  absent  at  the  taking  of  the  poison,  {i) 
And  he  who  kills  finother  upon  his  desire  or  command  is,  in 
tlie  judgment  of  the  law,  as  much  a  murderer  as  if  he  had 
done  it  merely  of  his  own  head.  («) 

Murder  may  be  committed  upon  any  person  within  the  The  party 
king's  peace.    Therefore)  to  kill  an  alien  enemy  within  the  ^^^^' 
kingdom,  unless  it  be  in  the  heat  and  actual  exercise  of  war9(tc) 
or  to  kill  a  Jew,  an  outlaw,  one  attainted  of  felony,  or  one  in 
a  praemunire,  {x)  is  as  much  murder  as  to  kill  the  most  r^u- 
lar  bom  Englishman,  (y) 

An  infant  in  its  mother's  womb  not  being  in  rerum  naiur&f  ChUdren  in 
is  not  considered  as  a  person  who  can  be  killed  within  the  ^^'  ?°'  d 
description  of  murder ;  and  therdbre  if  a  woman,  being  quick  womb. 
or  great  witih  child,  take  any  potion  to  cause  an  abortion^  or 
if  another  give  her  any  such  potion,  or  if  a  person  strike  her, 
whereby  the  child  within  her  is  killed,  it  is  not  *murder  or  \^  618] 
manslaughter.  {%)    But  by  a  recent  statute  any  person  wil- 
fblly  and  maliciously  administering  poison,  to  cause  or  pro- 
cure the  miscarriage  of  any  woman,  then  being  quick  with 
child,  is  guilty  of  a  capital  oflTence ;  and  any  person  adminis- 
tering medicines  to  women  not  quick  with  chUd,  with  intent 
to  procure  miscarriage,  is  guilty  of  felony,  (a)     Where  a 
child,  having  been  bon  alive,  afterwards  died  by  reason  of 
any  potions  or  bruises  it  received  in  the  womb,  it  seems  al« 
ways  to  have  been  the  better  opinion  that  it  was  murder  in 
auch  as  administered  or  ffave  them,  (b) 

The  murder  of  bastard  children  by  the  mother  was  consi-  Battard 
dered  as  a  crime  so  difficult  to  be  proved,  that  a  special  legis-  cbudnn, 
lative  provision  was  made  for  its  detection  by  the  statute  21 
Jac.  I.  c  27.  which  required  tliat  any  such  mother  endeavour- 
iM  to  conceal  the  death  of  the  child,  should  prove,  by  one 
wUness  at  least,  that  the  child  was  actually  bom  d^d.  But 
Htds  law,  which  made  the  concealment  of  the  death  almost 
conclusive  evidence  of  the  child's  being  murdered  by  the  mo- 
ther, was  accounted  to  savour  strongly  of  severity,  and  al- 
ways oonstmed  most  favourably  for  the  unfortunate  object  of 
accusatimi ;  and  at  length  it  was  repealed,  together  with  an 
Irish  ad  upon  the  same  subject,  by  a  late  statute  (g),  which 


t  1  Hair  4SV    Vauz'i  case,  4  Rep.  44,  b. 

u  1  Hawk.  P.  C.  c.  27.  s.  6.  Sawyer's  case. 
Old  Baner,  Maj  1815,  MS.  S.  P. 
^f9l  Hale  43$. 

X  Idm  Ibid,  Formerly  to  kill  one  attaint  in 
ajprvmunite  was  held  not  homicide,  24  Hen, 
Vul.  B.  Coron.  197.  but  the  stat.  5  Eliz.  c.  1. 
has  declared  it  to  be  unlawful. 

^  4  Blac.  Com.  198. 

M  1  Hale  433. 

u  43  Geo.  in.  c.  58. 

b  3  Insu  50.  1  Hawk.  P.  C.  c.  31.  s.  16. 
4  Blac.  Com.  198.  1  East.  P.  C.  c.  5.  a.  14. 
p.  228.  etmira  1  Hale  432.  and  Staundf.  21. 
but  the  reason  on  which  the  opinions  of  the 


two  last  writers  seen  to  be  founded,  namely, 
the  difficulty  of  ascertaining  the  fact,  cannot 
be  considered  as  satisfactory,  unless  it  be  sup« 
posed  that  such  foct  never  can  be  clearly  es- 
tablished, 

c  43  Geo.  ni.  c.  58.  s.  3.  The  Irish  act 
was  one  of  the  6  Ann.  The  49  Geo.  Ill*  c. 
14.  repeals  an  act  of  the  parliament  of  Seoi* 
landy  sess.  2.  pari.  1.  Guil.  and  Mar.  by  which 
a  woman  concealing  her  being  withcUld  dwi- 
ing  the  whole  space,  and  not  calling  ibr  mad 
making  use  of  assistance  in  the  bir^.  wat  to 
be  reputed  the  murderer  of  the  child,  if  it 
found  dead  or  missing. 


618  OfJhHir. 

providM  <<tluit  the  triftls  in  Eagbuil  aai  Ifdnri 
r«  giQi  tivdy,  of  women  charged  witk  tie  Midii  *tf  a^y  inn  rf 
^  -*  their  bodies,  male  or  female,  whkh  lMii«  Imnialira  wmdi^ 


law  be  bastard,  shall  proceed  and  be  gonyd  ^ 
the  like  mles  of  evidence^  and  of  pnonmptton^  aa  an  kr  law 
used  and  allowed  to  take  nlaoe  la  respect  to  attar  triali  ftr 
murder,  and  as  if  the  said  two  sevwal  acta  kad 
made.''  (d) 
Of  the  The  killing  may  be  eActed  by  p**«^»"g^  aliikii^^ 


^^^l*  ""^    ing,  drowning,  and  a  thousand  other  forma  of  death  W  wUdk 
"'*       human  nature  may  be  overcome  (e).    B«t  tkera  ■nak  be 


external  violence,  or  anrpand  damage,  to  the  putiy}  aid 
therefore  where  a  person,  either  by  working  mfmt  the  fiun 
of  another,  or  bv  harsh  and  unkind  usagr»  peis  him  hila  aech 
passion  of  grief  or  fear  that  he  dies  suddenly*  sr  aaaliaiiB 
Home  disease  which  causes  his  deatt,  the  kiln^g  ia  net  each 
as  tlie  law  can  notice,  ffj  If  a  man  however  dsea  an  actf 
the  probable  consequence  of  which  may  be^  and  imsdeallj  h 
death,  such  killing  may  be  murder  |  alttoe|^  an  ataeke  be 
struck  by  himself,  and  no  killing  nuy  have .  hasa  frimaffi|y 
intended :  {g)  as  where  a  pnwn  carried  UasiGk  bflMvagahHt 
his  will,  in  a  severe  season,  irom  one  town  taeMttar»lvie^ 
son  whereof  he  died; (A)  or  where  a  harhrtt  beJM ■  daniend 
of  a  child,  left  it  in  an  orchard  covered  oidy  imk  kevesi  in 

vaa^ild 


which  condition  it  was  killed  by  a  kite :  (t)  or  w«»  •  ««■ 
was  placed  in  a  hogstye,  where  it  was  devooredi  (h)    b  these 


cases,  and  also  where  a  child  was  shifted  by  pmah 
re  620]  ^^^^  parish  to  parish,  till  it  *died  fin-  want  of  care  and  aaa- 
tenance,  (()  it  was  considered  that  the  acts  so  doM^  wHIUly 
and  deliberately,  were  of  malice  prepense. 
By  negii-        Upon  the  same  principles,  where  there  is  tommi  to  be  ac- 
Sijth  ^"^    ^"^'  malice,  or  a  wilful  disposition  to  ii\j ure  anotfMr,  mr  an  ol- 
uMfe  to-     stinate  perseverance  in  doing  an  act  necessarily  attnuded  with 
wardf  an    danger,  without  regard  to  the  consequences^  aa  if  a  mastar 
apprentice,  y^y  premeditated  negligence,  or  harsh  usage,  canae  the  desfli 
of  his  apprentice,  it  will  be  murdw.    TlittSy  where  the  pri- 
soner, upon  his  apprentice  returning  to  him  firom  Bridewell, 
whither  he  had  been  sent  for  mistehavioor,  in  a  tonsy  and 
distempered  condition,  did  not  take  that  care  of  him  which  his 
situation  refjuired,  and  which  he  might  have  done ;  not  having 
suffered  him  to  be  in  a  bed  on  account  of  the  vennint  hathav- 
ing  made  him  lie  on  the  boards  for  some  time  without  cover- 

d  The  statute  further  proTides,  that  the  ju-  /I  Hale  4S7.  49.    1  East. P.  C. c. &  a. IS. 

Z,  if  they  acquit  the  prisoner  of  murder,  mav  p  SS5. 

id  that  the  was  deli?ered  of  a  bastard  child,  g  4  Blac  Com.  197. 

and  endeaToured  to  conceal  the  birth,  where-  h  1  Hawlu  P.  C.  c.  31.  ••  S«    1  Hftk  431, 

upon  the  court  may  adjudge  her  to  be  com-  433. 

mitted,  for  any  time  not  exceeding  two  years.  t  1  Hale  431.     1  Hawk.  P.  C.  c.  31.  ••  #• 

See  potU  S.  6.  of  thU  Chapter.  Ik  1  East.  P.  C.  c.  5.  ff.  13.  p. 

e  4  Blac.  Com.  196.  moriendi  milie  figum.  I  Palm.  645. 
1  Hale  431.    I  Hawk.  P.C.  c.  31.  s.  4. 
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JHeans  oj'  A'tiiin^, 


tiSO-l 


iiiid  tlie  dentil  of  the 


ing.  antl  witliont  commou  medical  care;  luii 
a(»iirenticc,  in  the  u)imion  of  tlie  iiit-diral  perwons  who_,wcro 
examined,  was  must  iiiobulily  occasioTird  by  his  ill  treatment 

ill  Briilewell,  and  the  want  of  care  when  lie  went  home;  anil  ■ 

the  medical  persons  inclinetl  to  think  tbat,  if  he  had  been  pro-  I 

periy  treated  when  he  come  home,  he  might  have  ircovercd;  I 

the  court  under  these  circumstances,  anA  others  in  favour  iif  I 

the  priaoner,  left  it  to  the  jury  to  conKider,  whether  the  death  I 

of  the  apprentice  was  occnMioned  by  the  ill  treatment  ho  re-  I 

ceived  from  Ids  master  after  rctuming  from  Bridewell,  and  I 

whether  tbat  ill  treatment  amounted   to  evidence  of  malice;  V 

in  which  case  they  were  to  find  him  guilty  of  murder,  (m)  m 

And  in  a  more  modern  case  a  prisoner  was  found  guUty  ol*  I 

murder  in  causing  the  death^of  hia  apprentice,  by  not  provid-  | 
,  him  with  sumcient  food  and  nourishment.     I'he  prisoner 
farles  Squire,  and  his  wife,  were  both  indicted  for  the  murder 
.H  a  boy  who  was  bound  as  a  parish  apprentice  to  the  prisoner        coil 
•Charles;  and  it  apjx-arwl  upon  the   trial  that  both  tlie  pri- L     o2IJ 
Sonera  bad  used  the  apprentice  in  a  most  cruel  and  barbarous 
manner,  and  hail  not  provided  him  with  sufRcicnt  food  and 

nourishment ;  but  the  surgeon  who  ojM^ncd  the  body  deposed  i 

that  in  his  judgment  the  boy  died  fi-om  debility,  and  for  want  * 

of  pi-oper  food  and  nourislimcnt,  and  not  from  the  wounds,  &c.  ■ 

which  he  had  received.     Lawrence,  J.,  upon  this  evidence,  was  I 

of  opinion  that  the  case  was  defective  as  to  the  wife,  as  it  was  M 

not  her  duty  to  provide  the  apprentice  with  sutiicient  food  and  I 

nourishment,  she  being  the  servant  of  her  husband,  and  sodi*  I 

rccted  the  jury,  who aciuittcd  her ;  bnttliehiisband  wanfound  1 

guilty  and  executed,  (n)  1 
By  the  ancient  common  law.  a  species  of  killing  was  held  By  peijury.I 

to  be  mui-der,  concerning  which  much  doubt  lias  been  cntci--  I 

tained  in  more  modem  times,  namely,  the  bearing  false  wit-  4 

ness  against  another  witti  an  express  premeditated  design  to  i 

take  away  lib  life,  so  as  the  innocent  person  be  condemned  1 
•and  executed,  (o)     But  a  very  long  period  has  elapsed  since  [*  623M 

this  oflTence  has  been  holden  to  be  murder;  and  in  the  last  in-  J 

stance  of  a  prosecution  for  it,  llie  prisoners  having  been  con-  1 

tn  Self's  rata,   1  Eui.  P.  C.  c.  S.  i.  13,  p.      of  proper  food  anil  noui'i^limcnl  in  brin;   on 
S36,  T.     I  Uncb  13T.  >nd  sfo  ibr  case  foic 
full;  KiilBd  ill  ths  Chupur  on  Manilaufhlcr. 

n  Squire  and  Uis  wife  {cB»e  of)  Srnfford 
Uni  A»i»<,  1799,  MS. ;  and  Bi  to  the  iiriu- 
ciplvf  upon  which  the  viifg  was  scquiticd,  tee 
the  cate  moia  fully  tUled,  anle,  34,  35.  Al^ 
Mr  the  lurgeoD  had  depOMd  thai  ihe  licijr  dleil 
from  dabllil],  and  fat  want  of  pcopef  food  aad 
BOuridimcm,  antl  not  from  ilie  wouiidt,  &c. 
which  he  had  leceired,  the  learned  judge  vif 

{iroceeding  to  enqtiire  nf  him,  whetfaei,  iu  his 
udgmeu,  the  icTiea  of  crmel  uiage  lh«  bo; 
bad  recalfad,  tiid  in  which  ihe  wUe  had  been 

■laciivaaiheibaihand,  might  not  hune  tu        ' o  Minnr,  6.'l.  t.'  9.    Biit.  i 
lai  bioken  hi*  coiutilulion  ai  lo  piomote  the      lib.  3.  c.  4.     IHiwk.  P.  C.  c.  31.  ' 
dabililj,  snd  cQ-opeiai9  along  xiili  Ihe  vnin      Ins!.  SI.    4  Bine.  Com.  I3«. 


■n  wos  seized  « 


laiuiing  fit,  and,  being  taken  i 

id  nol  recast c  auffieienllj   to   atlend   agaia 

pon  (be  Irial.    The  judge,  after  obseiTiiij, 

hat  upon  Ihe  evidence,  as  it  then  ttoDd,  ha 

tiuU  not  leave  It  lo  tbejurjto  coniider, 

•heUnr  the  wounda,  Icc,  ioHicUd  on  the  bof, 

ibutad  to  caaie  hii  death,  said,  thai 

inj  phjrician  or  lurgeon  were  preKnt  who 

d  heard  the  (liBl,  he  migbl  be  exsmined  aa 

Ihe  poini  Intended  lobe  enquired  inloi  but 

tucn  peiwn  beiug  present,  he  delivered  Ui 

~    thejury,  as  flaled  it    ' 


had 


J 


«22 


Of  JMkrricr. 


ui. 


By  savagt 

Hoimmlt. 


▼ictod,  jadgment  was  reacted,  in  ordor  lluit  tte  mM  «f  lair 
mirtt  be  more  fully  considered  apm  a  MotioD  la  ami  rf 
jm^gmemL(p)  The  then  attonejgMtaralv  hiiwimr»4BAriBK 
to  argae  the  potnt,  the  priMHiera  were  discharged  of  that  i»- 
dictment ;  but  it  should  seem  that  there  are  goad  granads  tm 
supposing  that  the  attorney  general  decHaed  to  mrgat  ttii 
point  from  prudential  rrasoiuH  and  principally  hat  wllnussia 
might  be  deterred  from  givinc  evidrace  apon  eapital  proasos- 
tions  if  it  must  be  at  the  perilof  their  own  VLfm,  bnt  aot  frosi 
any  apprehension  that  the  point  of  law  was  not  aialnlaiaa 
hie.  (9)  Inforo  conscienti^  this  oflbnce  is»  beyond  4«MriUy  sf 
the  deepest  malignity. 

If  a  man  has  a  beast  that  is  used  to  do  nrisdiie^  aad  Imv 
knowing  it,  suffers  it  to  go  ahroadf  and  itkiUaa  wm^lUahas 
been  considered  by  some  as  maaslangfater  in  the  owmt;  (r) 
and  it  is  agreed  by  all  that  such  a  person  is  gnilty  of  a  vcrr 
gross  misdemeanour :  (s)  and  if  a  man  paipoae^y  lam  sua 
[*  623]  an  animal  loose,  knowing  its  nature,  it  &  *with  na  (aa  in- the 
Jewish  law  (I))  as  much  murder,  asif  hehadindtod  nhearer 
a  dog  to  won^^  people ;  and  this,  though  he  Ad  it  hartiy  to 
fririiten  them,  and  make  what  is  calleil  sport  («) 

If  a  physician  or  surgeon  give  his  patient  a  pOMB  or  pUs- 
ter  to  cure  him,  and,  contrary  to  flieezpectalioo  of  each  ph^y- 
sician  or  surgeon,  it  kills  him,  this  is  neither  aiarder  aorama* 
slau||hter,  but  misadventore.  (w)  It  has  however  beea  hoMea, 
that  if  the  medicine  were  administered,  or  flie  spcratioa  per^ 
formed,  by  a  person  not  being  a  regular  physidaaoraargeoa, 
the  killing  would  be  manslaughter  at  the  least;  (x)  hot  the 
law  of  this  determination  has  been  questioned  by  Tcry  high 
authority,  upon  the  ground  that  physic  and  salves  were  inose 
before  licensed  physicians  and  surgeons  existed,  (y) 

A  question  is  put  by  Lord  Hale,  whether  if  a  peraon  Infect- 
ed with  the  plague  should  go  abroad  with  the  intenthm  of  in- 
fecting another,  and  another  should  tliereby  be  infected  and 
die,  this  would  not  be  murder :  but  it  is  admitted  that,  if  no 
such  intention  should  evidently  appear,  it  would  not  be  feloay, 
though  a  great  misdemeanour,  (s)    It  may  be  observed,  tbit 


Bjrmtdi- 
cinei. 


By  infoc- 

tlOD. 


p  Macdaniel,  Berry,  and  Jones  (case  of), 
Poet.  13S«  1  Leach  44.  This  trial  tool&  place 
in  1766.  The  prisoners  were  indicted  for 
aurdtr  upon  a  conspiracy  of  the  kind  men- 
ticMwd  in  the  text  against  one  Kidden,  who 
had  batn  convicted  and  executed  for  a  rob- 
bery upon  dra  highway,  upon  the  evidence  of 
Berry  and  Jones. 

9  4  Blac.  Com.  1%.  note  (^),  where  Mr.  J. 
Biackitone  sayt^  that  he  had  good  grounds 
for  such  an  opinion,  and  that  nothing  should 
be  concluded  from  the  waiving  of  that  prose- 
cution ;  and  in  1  East,  P.  C.  c.  6.  s.  94.  p.  333. 
note  (a),  tiie  author  sutes  that  he  had  heard 
Loffd  Mansfield,  C.  J«  malie  the  same  obser- 
vation, and  say,  that  the  opinions  of  several 


of  the  judges  at  that  time,  and  lilt  own,  vrcre 
strongly  in  support  of  the  indtctmtat. 

r  4  Blac.  Com.  197. 

t  1  Hawk.  P.  C.  c.  31.  s.  8. 

f  Exod.  c.  xxi.  V  S9. 

ti  4  Blac.  Cora.  197.  and  aee  1  Haki  499. 
where  the  author  sajrs,  that  be  had  lieard  that 
it  had  been  ruled  to  be  murder,  at  the  Anises 
held  at  67.  ^Ibanij  for  Heriforiahirtj  and  the 
owner  hanged  for  it;  but  that  it  was  but  an 
hearsay. 

w  4  Blac.  Com.  197.    1  Hale,  4S9. 

X  Brit.  c.  6.    4  Intt.  S51. 

y  1  Hale,  4S9. 

a  1  Hale,  43t. 
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an  offcnci"  or  this  sort  in  breach  of  qiiaraiitiut  is  made  felony 
without  clergy  by  a  recent  statritc.  (o) 

A  qiicstiwn  hiiH  bc*'i»  raised,  wbetlier  an  indictment  for  miir-  Cy  miw.    " 
4ler  could  bo  mauitained  for  killing  a  female  infant  by  ravisli- 
ing  her  J  bnt  tlie  point  was  not  decided,  (ft) 

*It  i»  agreed  that  no  prrsoti  hIio)!  be  adjudged  hy  any  act  [*  6241 
Aviiatever  to  kill  another,  who  docs  nat  die  thereof  within  a  rimcDf 
year  and  a  day  after  the  sti-okc  received,  or  cause  of  death  ad-  ''""•• 
ministered,  tn  the  computation  of  wliich  the  wIioIp  day  ujion 
which  the  hurt  was  done  is  to  be  reckoned  the  first,  (c) 

Questions  may  occasionally  arise  as  to  the  treatment  of  the  Tifminnn 
wound  or  Imrt  received  hy  the  party  killed.     Upon  this  sub-  "^ "°""  •• 
.ject  it  has  been  ruled,  that  if  a  man  give  anHlhi!r  a  stroke  not 
in  itaelfsn  mortal  bnt  that  with  good  care  he  might  be  cured, 
:t  if  the  party  die  of  this  wonna  within  tlic  year  and  day,  it  J 

niirder,  or  other  species  of  homicide,  as  the  case  may  be:  I 

lUgh  if  the  wound  or  hurt  be  not  mortal,  and  it  shall  be  I 

made  clearly  and  certainly  to  appear  tliat  the  death  of  the  par- 
ty was  caused  by  ill  applications  by  himself  or  those  abuut  bim. 
of  unwholesome  salves  or  medicines,  and  not  by  tlic  wound  or 
hurt,  it  seems  that  this  is  nu  species  of  homicide.  But  when  n 
wonnd  not  in  itself  mortal,  for  want  of  proper  applications,  or  j 

fi-om  neglect,  turns  to  a  gangrene  or  a  fever,  and  that  gan- 
grene or  fever  is  the  immediate  cause  of  tlie  death  of  the  par-  J 
ty  wounded,  the  party  hy  whom  the  wouud  is  given  is  gitilty  | 
of  murder,  or  miEnsIaughter,  accordinf;  tn  the  eircumslaiices-  | 
For  though  the  fever  or  gangivne,  and  not  the  wound,  be  the  I 
immediate  cause  of  the  deatli,  yet  the  wound  being  the  cause  ' 
flf  the  gangrene  or  fever,  is  the  mediate  cause  of  the  death, 
eaiisa  causati.  (d) 

If  a  man  be  sick  of  some  disease,  which,  by  the  course  of  Killing  « 
iiatore,  might  possibly  end  his  life  in  half  a  year,  and  another  p"'?"  '"" 
gives  him  a  wound  or  hurt  which  hastens  his  death  by  irritat-  undoc"ji>. 
mg  and  provoking  the  disease  to  operate  more  violently  *or  '»«. 
sp«cdily,  this  is  murder  or  other  homicide,  according  to  tlie  [*  625J 
(' ire uin stances,  in  the  party  by  whom  such  wound  or  hurt  was 
given.  For  the  person  wounded  does  not  die  simply  ex  visi- 
tatione  Dei,  but  his  death  is  hastened  by  tlie  hurt  which  he  re- 
ceived, and  it  shall  not  be  jiermitted  to  the  offender  to  appor- 
tion his  own  wrong,  {c) 

It  will  not  be  necessary  to  specify  the  |iarticular  instancca  U(04.<i«i» 
of  the  more  gross  kinds  of  wilAil  murder  in  which  the  malig-  "Is^,!^" 
nity  of  the  heart,  die  malice  prepense  which  has  been  already 
described,  is  apparent.     It  may,  however,  he  remai'kcd,  that 


1  *5  Geo.  III.  c.  10.  on/t,  U3,  rl  it,,u. 

b  Ladd'a  CUM,  1  Leach  96.  I  East.  F.  ('■ 
:I8.  The  judgaslo  nhao)  liie  i:i)io  was  lefei- 
led  gin  no  ophiioD  upon  ibe  point,  (s  ilit  ia- 
dictmtiil  wit  boldan  lo  ba  dcfocih'e,  iu  iiui 
havini*nied  thai  ilie  pilioner  gitvo  the  itc- 
eeoHd  ■  mortal  wniiiiri. 


c  1  Ha' 


L.  P.C. . 


,  31.  s 


1 


P.  C.  c, 

d  1  Kiile,  4SS. 

f  I  Halo  4SS.  Lord  Hale  ttjt,  tbU  IhU* 
be  bad  h«»td  ihM  lenmed  aod  ihti';f~ 
Juitke  Rollc,  fiequenllr  diracl. 
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of  all  species  of  deaths,  that  by  poiaon  haa  been 
the  most  detestable,  because  it  can,  of  all  ollien»  be  kaat  fva- 
vented  by  manhood  or  forethought.  Itia  a  deliberate  actyM- 
cessarily  implying  malice,  however  great  the  provocalionBaj 
have  been ;  (/)  and  on  account  of  its  ainnlar  tnarmutj  was 
made  treason  by  tlie  statute  22  Hen.  VIU.  c  9.  and  ponisha- 
ble  by  a  lingering  kind  of  death ;  but  this  statute  waa  rcfsal- 
ed  by  stat.  1  Edw.  6.  c.  12.  ss.  10. and  IS.  which  again aukcs 
the  offence  wilful  murder,  and  takes  awav  clergy,  {g)  By  a 
late  statute,  (A^  administering  jpolaon  with  tatail  to  mm&Btf 
though  no  deatn  should  ensue,  is  made  a  capital  ofeioe^  which 
will  be  more  particularly  mentioned  in  its  proper  place,  (t) 

*Self-murder  may  be  mentioned  as  a  peculiar  instanoe  of 
malice  directed  to  the  destruction  of  a  man's  own  lific^  by  in- 
ducing him  deliberately  to  put  an  end  to  his  exi8tenof»  er  to 
commit  some  unlawful  malicious  act,  the  consequence  of  whidh 
is  his  own  death,  (k)  It  has  been  already  stated,  that  a  po^ 
son  killing  another,  upon  his  desire  or  commandy  is  gvilty  ^ 
murder ;  (7)  but  in  this  case  the  person  killed  is  not  lodged 
upon  as  Vijelo  de  jr,  inasmuch  as  hb  assent,  being  against  the 
laws  of  God  and  man,  was  void :  (m)  but  where  two  pcnoas 
agree  to  die  together,  and  one  of  them,  at  the  pennaflkin  of 
the  other,  buys  poison  and  mixes  it  in  apotiont  and  botti  drink 
of  it,  and  he  who  bought  and  made  the  potion  snrfivea  by 
using  proper  remedies,  and  tlie  other  dies ;  it  ia  said  to  lie  tte 
better  opinion,  that  he  who  dies  shall  be  adHndged  a  jfisb  ie 
sCf  because  all  that  happened  was  originally  owing  to  ma  own 
wicked  purpose,  and  the  other  only  put  it  in  his  power  to  eze- 
cute  it  in  that  particular  manner,  (ii)  Upon  a  pnndiple  wluch 
will  presently  be  mentioned  more  fully,  if  a  man,  attempting 
to  kill  anotlicr,  miss  bis  blow  and  kill  himself,  (o)  or  intend- 
ing to  shoot  at  another,  mortally  wound  himself  by  the  burst- 
ing of  the  gun,  (p)  he  is/r/o  de  se;  Lis  own  deafli  beiag  the 
consequence  of  an  unlawful  malicious  act  towards  anotiier.  It 
has  also  been  said,  that  if  A.  strike  B.  to  the  ground,  anA  B. 
draw  a  knife  and  hold  it  up  for  his  own  defence,  and  A.  in 
haste  falling  upon  B.  to  kill  him,  fall  upon  the  knib  and  be 
thereby  killed,  A.  is  felo  de  se;  {q)  but  tliis  has  been  doubt- 
ed, (r) 


/  1  Ernst.  P.  C.  c.  5.  s,  12.  p.  225.  s.  30.  p. 
S5I.     4  Bl.  Com.  200.     1  Hair  455. 

g  The  true  grounds  of  this  statute  of  Edw. 
VI.  have  been  much  discussed,  and  different 
opinioos  have  been  expressed  on  the  subject 
by  many  great  lawyers.  See  the  opinions  of 
L9ri  ColSj  II  Co.  32.  a.  Kelyr^y  C.  J.  Kel. 
32.  LordtioUyKQL  125.  and  Mr  Just,  Foster, 
FoU.  68,  69.  Mr.  Justice  Foster  considered 
the  enactrotnts  of  the  statute  to  be  not  in  af- 
firroaoce  of  the  common  law,  but  by  way  of 
revival  of  it ;  to  this  solution  of  the  difficulty 
Mr.  Barrington  has  made  some  objections 
(Obt.  on  the  stat.  524.)  which  have  been   ob- 


served upon  by  the  editor  of  Mr.  Just.  Fos- 
ter's work,  in  his  preface  to  the  second  edi- 
tiou! 

h  43  Geo.  III.  c.  58.  s.  1. 

t  Pott,  Chap.  X. 

k  4  Bl.  Com.  189. 

/  ,hUey  617. 

m  1  Hawk.  P.  C.  c.  27.  s.  6. 

n  Id,  Ibid,    Keilw.  136.    Moor,  754. 

0  1  Hale  412. 

p  1  Hawk.  P«  C»  c.  27.  s.  4. 

y  3  Inst.  54.     Dah.  c.  144. 

r  See  1  Hale  412.  who  considers,  that  in 
this  case  B.  is  not  guilty  at  all  of  the  death  of 
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*In  order  to  make  an  abettor  to  a  murder  or  manslaughter  or  aiders 
principal  in  the  felony,  he  must  be  present  aiding  and  abet-  J^^^  ^^^' 
ting  the  fact  committed.    The  presence^  however,  need  not  al-  How  far  an 
ways  be  an  actual  standing  by  within  siglit  or  hearing  of  the  abettor 
fact ;  for  there  may  be  a  constructive  presence,  as  when  one  ^"J^^at 
commits  a  murder  and  another  keeps  watch  or  guard  at  some  the  com- 
convenient  distance.  {s\    But  a  jierson  may  be  present,  and, 
if  not  aiding  and  abetting,  be  neither  principal  nor  accessary : 
as,  if  A.  happen  to  be  present  at  a  murder  and  take  no  part  in 
it,  nor  endeavour  to  prevent  it,  or  to  apprehend  the  murderer, 
this  strange  behaviour,  though  highly  criminal,  will  not  of  it- 
self render  him  either  principal  or  accessary,  (t) 

If  several  persons  are  present  at  the  death  of  a  man,  they  Persons 
may  be  guilty  of  different  degrees  of  homicide,  as  one  of  mur-  ^^^^ 
der  and  anotjier  of  manslaughter :  for  if  there  be  no  malice  in  guilty  of 
the  party  striking,  but  malice  in  an  abettor,  it  will  be  murder  'ji^'en^ 
in  the  latter,  though  only  manslaughter  in  the  former,  (w)  |iomki4e. 
And  it  has  been  decided,  that  if  the  person  charged  as  princi- 

Sal  be  acquitted,  a  conviction  of  another  charged  in  the  in- 
ictment  as  present,  aiding  and  abetting  him  in  the  murder, 
is  good:  for  (by  Holt,  C.  J.)  ^^ though  the  indictment  be 
against  the  prisoner  for  aiding,  assisting,  and  abetting  A.  who 
was  acquitted,  yet  the  indictment  and  Irial  of  this  prisoner  is 
well  enough ;  for  all  are  principals,  and  it  is  not  material  who 
actually  did  the  murder."  {tv)  And  though  anciently  the  per- 
son who  gave  the  fatal  stroke  was  considered  as  the  principal, 
and  *those  that  were  present  aiding  and  assisting  only  as  ac-  [*  628] 
cessories ;  yet  it  has  long  been  settled,  that  all  that  are  pre- 
sent aiding  and  assisting  are  equally  principals  with  him  who 
gave  the  stroke  whereof  the  party  died,  though  they  are  call- 
ed mincipals  in  the  second  degree,  {x)  So  that  if  A.  be  in- 
dicml  for  murder,  or  manslaughter,  and  C.  and  D.  for  being 
present,  aiding  and  assisting  A.,  and  A.  appears  not,  but  B. 
and  C.  appear,  they  shall  be  arraigned ;  and  if  convicted  shall 
receive  judgment,  though  A.  neither  appear  nor  be  outlaw- 
ed, (y)  And  if  A.  be  indicted  as  having  given  the  mortal 
stroke,  and  B.  and  C.  as  present,  aiding  and  assisting,  and 
upon  the  evidence  it  appears  that  B.  gave  the  stroke,  and  A. 
and  CL  were  only  aiding  and  assisting,  it  maintains  the  in- 
dictment^ and  judgment  shall  be  given  against  them  all;  for  it 


A.,  not  even  it  deftndendo,  as  ho  did  not 
strike,  only  held  up  the  knife ;  and  that  A.  is 
not  a/etoifese;  but  that  it  is  homicide  by 
misadventure.  In  Hawk.  P.  C.  c.  27.  s.  5.  it 
seems  to  be  considered  that  B.  should  be  ad- 
judged to  kill  A.  se  defendendo, 

s  1  Hale  615.  Post.  360.  4  Blac.  Com. 
34.    See  ofi/e,  30. 

i  Post.  350.    1  Hale  439. 

u  1  East.  P.  C.  c.  5.  8. 121.  p.  350. 

%o  Wallis  and  others,  (case  of)  Salk.  334. 


This  point  was  doubted  of  by  some  of  the 
judges  in  Taylor  and  Shaw*s  case,  1  Leach 
360.  1  East.  P.  C.  c,  6.  s.  121.  p.  351.  but  a 
majority  of  them  thought  the  conviction  pro- 
per. No  express  determination,  however,  was 
made  in  the  last  case,as  it  was  thought  by  the 
judge  who  tried  the  prisoner  a  proper  case  for 
a  pardon  on  the  special  circumstances. 

X  1  Hale  437.    4  Plowd.  Com.  100.  a. 

y  1  Hale  437.  Plowd,  Com.  97,  100.  Gy- 
thin's  case, 
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is  only  a  circumsUntial  Taiiaiicef  and  in  law  it  ia  lln  rtrake 
of  idl  that  were  present  aidina  and  abetting,  (s) 
Of  acceito-  lie  that  counsels,  commands,  or  directs,  tbe  killiB|(  of  wmj 
^s  before  person,  and  is  himself  absent  at  the  time  of  the  Ikct  bMag  doM^ 
IS  an  accessory  to  mui*dcr  before  the  fact,  (a)  And  tkonghthe 
crime  be  done  by  the  iutenention  of  a  third  per8<n^  lie  fhyt 
procures  it  to  be  coramittcd  is  an  accessory  before  the  fact:  is 
that  if  A.  bid  his  sen  ant  hire  somebody,  no  matter  whoSp  to 
murder  B.,  and  fumisli  him  with  money  for  that  purpose^  aid 
tiie  servant  procure  C,  a  person  whom  A.  nerer  saw  or  htui 
of,  to  do  it,  A.  is  an  accessory  befiDre  tiie  fact  (ft) 

If  A.  advise  B.  to  kill  anotlier,  and  B.  does  it  in  the  ab- 
sence of  A.,  in  such  case  B.  is  joincipal,  and  A.  is  accessory 
in  the  murder.  And  this  hold%  even  though  the  party'  kill- 
ed be  not  in  rerwm  natura  at  the  time  of  flie  advice  given; 
[*  629]  *so  that  if  a  man  advise  a  woman  to  kill  her  child  as  soon  as 
it  shall  be  bom,  and  she  kills  it  when  bom  in  parsnanoe  of 
such  advice,  lie  is  an  accessory  to  the  murder,  (c) 
Cises  It  is  a  rale,  that  he  who  in  any  wise  commands  or  counsels 

where  the    another  to  commit  an  unlawful  act,  is  accessary  to  all  that 
UMmrect    ensues  upon  that  unlawful  act    Thus,  if  A.  oomnmnds  B.  to 
and  imme-  beat  C,  and  B.  brat  him  so  that  he  dies,  A.  being  absent  B. 
on?e^-  ^  S^^'^y  ^^  murder  as  principal,  and  A.  aa  aooeaooiyj  the 
ramnd  pr "*'  crimo  having  been  committed  m  the  execution  of  a  comnumd 
counsel  of   which  naturally  tended  to  endanger  the  life  of  another.  (^ 
the  acces-   ^^j  ^  /of/ton,  therefore,  if  a  man  command  another  to  rob 
any  person,  and  he  in  robbing  him  kill  him,  the  perscm  giving 
such  command  i»  as  much  an  accessory  to  the  murdert  as  to 
tlie  robbery  which  was  directly  commanded :    and  it  ia  also 
said,  that  if  one  command  a  man  to  rob  another,  and  he  kill 
him  in  the  attempt  but  do  not  rob  him,  the  person  giving 
such  command  is  guilty  of  the  murder,  because  it  was  ikt 
direct  and  immediate  effect  of  an  act  done  in  execution  of  a 
command  to  commit  a  felony,  (e) 
Cases  But  if  tlie  crime  committed  be  not  the  direct  and  immedi- 

where  the  ate  cficct  of  the  act  done  in  pursuance  of  the  command,  or  if 
uorihi*  ^'^  *^*  ^^"®  varies  in  subvStance  from  that  which  was  con- 
direct  and  manded,  the  party  giving  the  command  cannot  he  deemed  an 
'  &™****r*'  ^^^^^^7  ^^  ^*'^  crime.  Thus,  if  A.  jiersuade  B.  to  poison  C, 
the Vom-  ^d  B-  accordingly  give  poison  to  C,  who  eats  part  of  it. 
roaod  or  and  gives  the  rest  to  D.,  who  is  killed  by  it  A.  is  guilty  of  a 
Sw "mou  6**^^  misdemeanour  only  in  respect  of  D.,  but  is  not  an  acces- 
chargccTas  8ory  to  his  murder ;  because  it  was  not  the  direct  and  imme- 
accessory.  diate  effect  of  the  act  done  in  pursuance  of  the  command.  (/) 
And  if  A.  counsel  or  command  B.  to  beat  C.  witii  a  small 

t  1  Hale  4S8.    Plowd.  Com.  98,  a.    9  Co.  18.    4  Blac.  Com.  37.     Df .  It5. 

67,  b.    Mackally's  case,  1  East.  P.  C.  c.  5.  s.  d  I  Hale  435.    2  Hawk.  P.  C.    c.  29.  f. 

121.  p.  350.  18.    4  Blur.  Com.  37. 

a  1  Hale  435.  e  2  Hawk.  P.  C.  c.  29.  s.  18. 

6  Post.  125.  fJd.  Hid. 

r.  1  Hale  617.    2  Hawk.  P.  C.   r.  29.    «. 
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wsnd  or  rod,  which  would  rioi  in  all  'human  reuoBC 
dcRtlii  ftnd  B.  beat  C.  with  a  great  club,  or  wound  htm  with 
a  sword,  wlicrcof  bi;  dieK,  it  Hei-ins  tlint  A.  is  not  accessary  ( 
because  tlici't!  wiLi  no  conmiand  of  ileiith,  nor  of  any  thing 
that  could  probably  cause  di^ath ;  and  B.  departed  from  the 
command  ill  substance,  and  not  in  circumstance  (^)  But  if 
the  crime  comniitttHi  be  the  same  in  substance  with  that  which 
wa9  cummandcd,  and  viu-y  only  in  some  circunintantial  mat- 
ter§ ;  as  wbci-c  a  man  advises  anotlier  to  liill  a  person  in  the 
night,  and  he  kills  him  in  the  day;   or  tn  kilt  him  in  the 

I  fields,  and  he  kills  him  in  Uietown;  or  to  puisou  him,  and  he 
stabs  or  shoots  him ;  the  person  giving  such  command  is  still 
accessary  to  the  murder :  for  tlm  substance  ol'  tlic  thing  com- 
l  BUindcd  was  the  death  of  the  parly  killed,  and  the  manner  of 
fHa  execution  ia  a  mere  collateral  ci)-cumstancc.(A) 
V    An  accessory  after  the  Jact,  in  murder,  as  in  any  other  fe-  of  scceti 
Hony,  may  be  where  a  jierHon,  knowing  a  murder  to  have  been  liei  afm 
committed,  receives,  relieves,  comforts,  or  assists  the  offend-  ""•  '^"''• 
er;  as  to  which  kind  of  accessory  nome  points  arc  noticed  in 
a  former  chapter,  (i)     It  may  be  here  observed,  however,  that 
if  one  wounds  another  mortally,  and  after  the  wound  given, 
but  before  death  ensues,  a  (terson  assists  or  receives  the  ddin- 
quunt.  this  does  not  make  such  person  accessary  to  the  hntni- 
cide;  for  till  death  ensues  there  is  no  felony  committed. (j) 
Clergy  is  taken  away  in  all  cases  of  murder  and  petit  trea- 
ion  from  accessories  before,  as  well  as  principals,  and  lands     "*■'* 
mi  goods  are  forfeited ;  the  forfeiture  in  such  case  relating 
Sbark  to  the  stroke  or  otiier  cause  of  death ;  (k)  but  arcesaoricB 
ftStvT  the  fart,  either  in  |ietit  treason  or  murder,  ai-e  in  no  in- 
Wt  jitaiice  ousted  of  clergy,  (l) 

*it  has  been  before  submitted,  that  a  statement  of  the  sfivo-  [•  g3  nj 
ral  instances  of  gross  and  direct  wilful  murder  cannot  be  '■ 

fought  nece&sary.  But  there  are  a  variety  of  cases  of  a  less 
decided  chiu-ncter,  and  some  upon  which  doubts  have  arisen, 
which  may  properly  be  here  considered.  An  apt  arrange- 
raeut  of  them  is  a  matter  of  some  difficulty :  but  the  following 
brder  seems  to  be  appropriate :  I.  Cases  of  provocation.  11. 
Case^  of  mutual  combat.  III.  Ca%cB  of  resistance  to  officers 
of  Justice,  tn  persons  acting  in  their  aid,  and  to  private  per- 
sons lawfully  interfering  to  apprehend  felons,  or  to  prevent  a 
breach  of  the  peace  lY.  CaKes  where  the  killing  takes  place 
in  the  prosecution  of  some  other  criminal,  unlawful,  or  wau- 
^L    ton  act.     V.  Cases  where  the  killing  takes  place  in  conse- 


h  2  Hawk.  p.  C.  1 
.Com.  3?. 

1  Jnit,  48,  49. 

jt  BIM.  Cow.  38. 
>.  35. 

P.C.SH.              ^ 

SKiwl 

.20.     -1 

,  Blac. 

7  £  Hale  341,  J.     1  tatt.  P.  C.  C.  S.  >.  3. 
J..  aiR.     In  1  H»wk.  P,  C.  c.  3*.  1.  It.  it  li 

ia  petit  lieainn,  aci  debarrail  of  [l«it;  by  4 
ood  5  Phil,  sad  Mary,  C.  4.     Bui  juim,  wb«- 
thtr  (hat  flaluic  appliri  lu  Mnnorin  afltr 

■486.     1 

r  Rati, 

qacnce  of  some  lawful  bi  t  lM>tng  crfmlnally  nr  itn|>ro|Kr1y 
pwfonwd,  or  of  soma  act  iMrlurtnvi)  wiUiout  lawful  autliii- 
rity. 


CkSBI   or   rROTOCATlOXi 

A8  tiie  indulgence  whic!i  is  Hl)«wn  by  the  lav  in  some  cur> 
to  the  flrat  transport  of  paft^ion  is  a  conileNCcnsion  to  die 
frailty  of  the  human  fHubr.  to  tlie  Jttror  ^rrcit,  whkh,  whilr 
the  frenzy  laats,  renders  a  nmn  draf  to  the  ^  oice  of  reason ; 
so  the  provocation  which  i .  .illowvil  tn  i>\li-iiuat«  in  the  raxe 
of  hmmcide  must  be  somciliL]!^  whirh  it  man  U  ninsriouK  of, 
which  he  feels  and  i-csei  .a  tW  in'itant  tbc  fact  which  he 
woaM  extenuate  is  commin>  il.  ym)  All  Ibr  rirrunwtantes  of 
the  caae  must  lead  to  the  ituicluKiun,  thai  th«  act  dune,  though 
intentional  of  death  or  great  Itodily  harm,  was  not  the  r«sult 
[*632]  of  a  cool  deliberate  judgment  and  *pn.'viooF!  inalignity  of 
heart,  but  solely  imputahli-  t<i  tiuinuii  inlirn>ity.  (»}  For  tlirtY 
are  nuny  trivial,  and  sonn'  iim^iiii-rable,  pnttncati»n-<s  which 
are  not  pennitted  to  extc-nunti-  an  art  of  liotniciilp,  or  rebut 
the  ciHiciiuion  of  malice,  tn  wbicb  tlit  utht-r  circumstancra  of 
the  caae  may  lead. 
WonJi,  No  frreocA  of  a  man's  vm-d  or  promise;  no  trttpatx,  citlipr 

g^""')  to  lands  or  goods ;  no  aRroiit  by  bai*  wards  or  gtntarn.  how- 
ever false  and  malicious,  iukI  a^^^rai  ateil  uith  the  most  pro- 
voking circumstances,  will  IVcc  the  party  killing  from  tbc 
guilt  of  murder,  (o)  An<l  it  i->  (-lltl''>'i^H  that  this  nitr  n ill 
govern  every  case  where  i\w  party  killing  u|>on  such  jirovo- 
cation  makes  use  of  a  dcuitly  weapon,  or  otbcrwiBe  manifests 
an  intention  to  kill,  or  to  tin  "nin*-  great  bodily  harm.  ( p) 

A.  passing  by  the  shop  ul'  n.  ()iHt'>rt«d  his  mouth,  and  nail- 
ed at  aim,  and  B.  killed  Miti :  thin  waa  held  murder;  for  it 
was  no  such  provocation  as  would  abate  tbe  presumptioB  of 
malice  in  the  party  killing. ' y) 

If  A.  be  passing  alon^  i1i<-  street,  anil  B.  mr«tiug  him 
(there  being  a  convenient  <l)siari<r  lictv^rcii  \.  uiul  ihe  wall) 
take  the  wful  of  him,  and  thereupon  A.  kill  B.,  this  is  under ; 
but  if  B.  had  justled  A.,  this  justling  had  been  a  provocation, 
and  would  have  made  it  manslaughter,  (r) 

If  there  be  a  chiding  between  husband  and  wife,  and  the 
husband  strike  his  wife  thereupon  with  a  pestle,  so  that  she 

m  Fott,  312.  a  Diain's  catc,  Hale  4S5.    Cro.  Elii.  lit. 

n  1  Emi.  p.  C.  e.  S.  :  19.  p.  S33.  K«l.  131. 

a  F»l.  390.     1  llBwk.  P.  C.  c.  31.  :.  33.  r  1  Hile,    US.    But    Ihii  CMe  probkU} 

Hale  456.  suppoici  cou^atable  Tjolaoc*  mai  ImuIi  id 

,      p  Ton.  390,  S91.  Ihejuslling. 
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dies  presently^  it  is  murder ;  and  the  chiding  will  not  be  a 
provocation  to  extenuate  it  to  manslaughter.  {$) 

*A  woman  called  a  man,  who  was  sitting  drinking  in  an  p  633] 
alehouse,  **  a  son  of  a  whortf*'  upon  which  the  man  took  up  a 
broomstaffy  and  at  a  distance  threw  it  at  her  and  killed  her; 
and  it  was  propounded  to  the  judges  whether  this  was  murder 
or  manslaughter.  Two  questions  wei*e  made,  1.  Whether 
bare  words,  or  words  of  this  nature,  would  amount  to  such 
a  provocation  as  would  extenuate  the  fact  into  manslaughter. 
2.  Admitting  that  they  would  not,  in  case  there  had  been  a 
striking  with  such  an  instrument  as  necessarily  would  have 
caused  death,  as  stabbing  with  a  sword  or  shooting  with  a 
pistol;  yet  whether  this  striking,  so  improbable  to  cause 
death,  would  not  alter  the  case.  The  judges  were  not  unani- 
mous upon  this  case;  and,  as  the  consequence  of  a  resolution 
on  either  side  was  great,  it  was  advised  that  the  king  should 
be  moved  to  pardon  the  offender;  which  was  accordingly 
done.  (0 

In  a  case  where  it  was  decided  that  if  A.  give  slighting 
words  to  B.,  and  B.  thereupon  immediately  kill  him,  such 
killing  would  be  muinler  in  B.,  it  is  also  stated  to  have  been 
holden,  that  words  of  menace  or  bodily  harm  would  amount 
to  such  a  provocation  as  would  reduce  the  offence  of  killing 
to  manslaughter,  (u)  But  it  should  be  observed,  that  in  ano- 
ther report  of  the  same  case  this  latter  position  is  not  to  be 
found,  (w)  And  it  seems  that  such  words  ought  at  least  to  be 
accompanied  by  some  act,  denoting  an  immediate  intention  of 
following  them  up  by  an  actual  assault,  {x) 

Though  an  assault  made  with  violence  or  circumstances  of  Assault. 
indignity  upon  a  man's  person,  and  resented  immediately  by 
the  party  acting  in  the  heat  of  blood  upon  that  provocation, 
and  killing  the  aggressor,  will  reduce  the  crime  to  manslaugh- 
ter, yet  it  must  by  no  means  be  understood  that  the  *crimc  [*  634] 
will  be  so  extenuated  by  any  trivial  provocation  which  in 
point  of  law  may  amount  to  an  assault;  nor  in  all  cases  even 
by  a  blow.  Violent  acts  of  I'csentment,  bearing  no  propor- 
tion to  the  provocation  or  insult,  are  barbarous,  proceeding 
ratlicr  from  brutal  malignity  than  human  frailty :  and  barba- 
rity will  often  make  malice,  {y) 

^rhere  being  an  affray  in  the  street,  one  Stedman,  a  foot  sicdman's 
soldier,  ran  hastily  towards  the  combatants.  A  woman,  see-  case. 
ing  him  run  in  that  manner,  cried  out,  '^  You  will  not  mur- 
der the  man,  will  you  ?'*  Stedman  replied,  "  What  is  that  to 
you,  you  bitch  V  The  woman  thereupon  gave  him  a  box  on 
the  ear,  and  Stedman  struck  her  on  the  breast  with  the  pom- 
mel of  his  sword.    The  woman  then  fled ;  and  Stedman  pur- 

s  Crompt.  fol.  120,  a.    See  also  Kel.  64.  w  Kel.  55, 

1  Hale  456.  z  1  East.  P.  C.  c.  5.  s.  20.  p.  233. 

/  1  Hale  455,  456.  y  Per  Lord  Holt  in  Keate's  case,  Comb, 

u  Lord  Morlcy^s  case,  t  Hale  455.  40B. 
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auBg  her,  stabbed  her  in  the  back.    It  seemed  to  Holt^  C.  J. 
that  this  was  fmirdfr,  a  nn^  box  on  the  ear  from  a  troiaas 
Mil  hnng  a  $ufieietU  prorooaMon  to  kiU  in  Mch  a  numnetf 
aftor  Stedmaa  had  giyen  her  a  blow  in  retam  for  the  box  ot 
the  ear;  and  it  was  proposed  to  have  the  matter  found  spe- 
cially :  but  it  afterwards  appearing,  in  tiie  procress  of  tlw 
trialf  that  the  woman  struck  the  soldier  in  the  nee  with  n 
iron  patteny  and  drew  a  great  deal  of  blood,  it  was  hoMcB 
clearfy  to  be  no  more  than  manslaughter.  (»)    The  smart  of 
the  man's  wound,  and  the  effusion  of  blood,  mirbt  possiUj 
have  kept  his  indignation  boiling  to  the  moment  of  the  fact  (s) 
Trmnur         The  ndlowing  case  is  reported.    Mr.  Lutterei,  being  ar- 
^^*-    nsted  Sdt  a  small  debt,  prevailed  on  one  of  the  oficers  to  go 
mmHcMm.  ^^  ^^  ^  j^l^  lodging  while  tiie  other  was  seat  to  fetch 

thft  attorney's  bilU  in  order,  as  Lutterei  {Mvtendei^  to  hive 
the  ddit  and  costs  paid.  Words  arose  at  the  lodgings  about 
doiUhf  momtgf  which  Lutterei  refused  to  give;  and  he  went 
up  sturs,  pretending  to  fetch  money  for  the  payment  of  the 
P  635]  ^wkt  and  costs,  leaving  the  officer  below.  He  soon  returned 
with  a  brace  of  loaded  {ustohi  in  his  bosom ;  which,  at  tte 
Importunity  of  his  servant,  he  laid  down  upon  the  tabks  ssj- 
iiq^  ^  He  did  not  intend  to  hurt  the  officers,  hut  he  woidd  not 
he  ill  used."  The  officer,  who  had  been  sent  Ibr  the  attor- 
ney's bill,  soon  returned  to  his  companion  at  the  lodgings ; 
and  words  of  anger  arising,  Lutterei  struck  one  of  the  officers 
OB  the  face  with  a  walking  cane,  and  drew  a  little  blood. 
Whereupon  both  of  them  fell  upon  him :  one  otahhed  Um  in 
nine  places,  he  all  the  while  on  the  ground,  b^ging  for  BMfcy, 
and  unable  to  renst  them ;  and  one  or  them  fired  one  of  the  pis- 
tds  at  him  while  on  the  ground,  and  gave  him  his  death 
wound.  And  this  is  reported  to  have  been  holden  man- 
slaughter by  reaton  of  the  first  assault  with  the  cane,  (b) 
^  This  (says  Mr.  Justice  Foster)  is  the  rase  as  reported  by 
8ir  John  Strange;  and  an  extraordinary  case  it  is;  that  sdl 
these  circumstances  of  aggravation,  two  to  one,  he  helpless 
and  on  the  ground,  begging  for  mercy,  stabbed  in  nine  places, 
^  and  then  dispatched  with  a  pistol;  that  all  these  circonh 

stances,  plain  indications  of  a  deadly  revenge  or  diabdical 
fury,  should  not  outweigh  a  slight  stroke  with  a  cane,  (r) 
Ptnouai         As  an  assault,  though  illegal,  will  not  reduce  the  crime  of 
iMuraint     the  party  killing  the  person  assaulting  him  to  manslaughter^ 
a    coer-    <^||q|^  |||^  reveuge  is  disproportionate  and  barbarous,  much 
less  will  such  personal  restraint  and  coercion  as  one  man 
may  lawfully  use  towards  another  form  any  ground  of  ex- 


and  coer 
cion. 


9  Stedman*8  caie,  Fost.  2S3.  MS8.  Tracy  many  circumstances  of  the  case  which  the  le- 

and  Denton  67.    1  East.  P.  C.  c.  5.  s.  21,  p.  porter  had  omitted,  and  also  the  direction  to 

254,  the  jury,   in  which    the  chief  justice,  upon 

a  Fost.  292.  other  grounds  than  the  first  assault  with  the 

h  Tranter  and  Reason  (case  of)  1  Stra.  cane,  told  them  it  could  be  no  ax>re  than  man- 

49S.  slaughter.    See  this  case  nnore  fully  suted 

c  Fost.  293.  where  Mr.  J.  Foster  states  potty  Chap.  On  Manslaughter. 


CHAP.  I*  $  !•]  Provocation*  636 

tenuatioD.  Two  soldiers  came  at  eleven  oVIock  at  night  to 
a  publican's,  and  demanded  beer,  which  he  refused,  alleg- 
ing the  unseasonableness  of  the  hour,  and  advised  'ii'them  to  [*  636] 
go  to  their  quarters ;  whereupon  they  went  away,  uttering 
imprecations.  In  an  hour  and  a  half  afterwards,  when  the 
door  was  opened  to  let  out  some  company,  who  had  been  de- 
tained there  on  business,  one  of  them  rushed  in,  the  other  re- 
maining without,  and  renewed  his  demand  for  beer;  to  which 
fte  landlord  returned  the  same  answer :  and  on  his  refusing 
to  depart,  and  persisting  to  have  some  beer,  and  offering  to 
lay  bold  of  the  landlord,  the  latter  at  the  same  instant  collar- 
ed him ;  tlie  one  pushing  and  tlie  other  pulling  each  other  to- 
wards the  outer  door;  where  when  the  landlord  came  ho  re- 
ceived a  violent  blow  on  the  head  with  some  sharp  instru- 
ment from  the  other  soldiei*,  who  had  remained  without, 
which  occasioned  his  death  a  few  days  afterwards.  BuUer, 
J.  held  this  to  be  murder  in  botli,  notwithstanding  the  previ- 
ous struggle  between  the  landlord  and  one  of  them.  For  the 
landlord  did  no  more  in  attempting  to  put  the  soIdiei*  out  of 
his  house  at  that  time  of  the  night,  and  after  the  warning  he 
had  given  him,  than  he  lawfully  might ;  which  was  no  pi*ovo- 
cation  for  the  cruel  revenge  taken :  moi*e  especially  as  there 
was  reasonable  evidence  of  the  prisoners  having  come  the  se- 
cond time  with  a  deliberate  intention  to  use  personal  vio- 
lence, in  case  tlidr  demand  for  beer  was  not  complied  with,  (d) 

In  cases  of  provocation  of  a  slighter  kind,  not  amounting  Proroca- 
to  an  assault,  as  the  ground  of  extenuation  would  be  that  the  g'^"!,^/,^ 
act  of  resentment,  which  has  unhappily  proved  fatal,  did  kind—' 
not  proceed  fi*om  malice,  or  a  spirit  of  revenge,  but  was  in-  modo  or  re- 
tended  merely  for  correction;  so  the  material  inquiry  will  J^n"rt*^aiuire 
be,  whether  malice  must  be  inferred  from  the  sort  of  punish-  of  tbe  in- 
ment  inflicted,  from  the  nature  of  the  instrument  used,  and  struments 
Irom  the  manner  of  the  chastisement,  (e)    For  if  on  any  sud-  "^  * 
den  provocation  of  a  slight  nature  one  person  beat  another 
*in  a  cruel  and  unusual  manner,  so  that  he  dies,  it  is  murder  r*  6371 
by  express  malice ;  though  the  person  so  beating  the  other  did  ^  ^ 

not  intend  to  kill  him.  (/ ) 

Thus  the  case  which  has  been  before  mentioned  where,  upon 
a  chiding  between  husband  and  wife,  the  husband  struck  his 
wife  witK  a  pestle,  {g)  proceeded  upon  the  ground  of  the  pestle 
bring  an  instrument  likely  to  endanger  life.  (A)  And  it  is 
probable  that  the  doubt  which  was  felt  by  some  of  the  judges 
in  the  case  where  a  man,  upon  being  called  by  a  woman  a  son 
of  a  whore,  took  up  a  broom  staff  and  threw  it  at  her,  and 
killed  her,  (i)  arose  from  the  consideration  that  the  instrument 

d  Willougbby  and  another  (case  of),  Bod-  /  4  Blac.  Com.  199. 

lata  Sum.  Ass.  1791.  MS.  1  East.  P.  C.  c.  5.  g  Jnte,  632. 

1. 56.  p.  388.  h  1  East.  P.  C.  c.  5.  s.  22.  p.  S35. 

c  1  East.  P.  C.  c.  5.   s.  22.  p.  235.   and  s.  i  ArUf,  633. 
33.  p.  238,  9. 
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was  not  Micb  m  was  likely,  whea  thrawM  fimMi  tto 

teBoe»  to  have  occasioMd  deathp  or  Kroal  hodilj 

RMrkj'f        The  nature  of  the  inglrmmemi  tma  haa  heoi 

'^         ed  in  the  followiDg  case.    The  priaaner'a  aaa  fen^  wUk  na- 

other  boy,  and  was  beaten;  m  ran  hoBM  to  Ua  hAm  aB 

bloody ;  who  presently  took  a  ondgdU  ran  ttoaa  f  artwra  of  a 

nule,  and  struck  the  other  boy  vpan  tte  hea4  wfmm  vUdi  ha 

died.  (1)    This  was  ruled  nianslaa|^ter»  buc—a  iane  in 

den  heat  and  passion :  but  upon  thia  case  Mr*  Jnatica  *" 

■Mkes  the  following  remarks.  («)    **  Bmrdj  the 

waa  not  very  grievous.    The  bm  had  fiim^ 

happened  to  be  an  oyer-aatch  far  hlaip  and  wna  irontodj  a 

disaster  slight  enough,  and  Tcry  freqnenA  amnag  hqffc    V 

r*  ^i^A-i  "P^^  ^^  provocation  the  father^  aftor  ranning  ttno 

r  ^38]  of  a  mile,  kad  set  •his  strength  againstthscyid^kaA^ 

ed  him  with  a  hedge  stake,  or  out  other  deadly  uraapanfmby 
repealed  blows  with  his  cudgeb  it  mns^  In  my  opIaiMb  Imvo 
been  luirder;  since  any  of  theiie  drcomatanoea  winU  hnvo 
been  a  plain  indication  of  malice:  but  with  regard  ta  Ihmt 
drcnmstanoesy  with  what  weapon  or  to  what  dqgna  tto  AMi 
waa  beatmi,  CMe  is  totally  silent  Bnt  Crake  (m)  mMSk  tto 
caae  in  a  much  clearer  light,  and  at  the  saaMtlaas  laaMk  his 
readers  into  the  true  grounds  of  the  judgmtrnt  JSb  wnds 
are,  'Bowly  struck  the  chUd  with  a  small  m^frfj  of  wikh 
atroke  he  o/lrrwords  died.'  I  thinkitmay  haM^caUadsd 
fimn  Croke$  manner  of  speaking,  and  ClodMf  snpsr^  (#)  that 
the  accident  happened  by  a  single $tnJte  with  a  emgdmetlike- 
If  to  des^mjf,  and  that  death  did  not  immediataly  cnsna»  The 
strolce  was  given  in  heat  of  blood,  and  not  witk  any  of  flmdr- 
cumstances  which  import  malice,  and  therdiMre  manJaai^itfn 
I  observe,  that  Lord  Raymond  layeth  great  stieaa  on  titta  dr^ 
cumstance :  that  the  stroke  was  with  a  ewbel  naf  SUg  fa 
kiUJ'ip) 
HsMrs  In  a  case  where  upon  a  special  verdict  it  was  fiNmd  that  the 

^**^  prisoner,  having  employed  her  daughter-in-law,  a  duM 

years  old,  to  reel  some  yam,  and  finding  some  of  the 
knotted,  threw  at  the  child  a  Jomr-Uggtd  sUiAf  whiiA 

her  on  the  right  side  of  the  head  on  the  temple,  and  emu 

death  soon  after  the  blow  so  given ;  and  it  was  also  fiMmd  that 
the  stool  was  of  sufficient  siae  and  weight  to  give  a  mortal 
blow,  but  that  the  prisoner  did  not  intend,  at  the  tkae  die 
threw  the  stool,  to  kill  the  child ;  the  matter  was  conmdered 
OS  of  great  difficulty,  and  no  opinion  was  ever  ddivwed  by 

k  1  East.  p.  C.  c.  5.  s.  S2.  p.  336.  other  boy,  <'  who  dietb  of  this  b«atui£.''  Fotf. 

I  Rowley's  cast,  IS  Rtp.  87.   8.  C.  1  Hale  294. 
ASS.  in  which  report   the   words  ere,  "  and         m  Fost.  294. 
■tfikes  C.  that  he  dies.**    Mr.  Justice  Foster,         n  Cro.  Jac  296. 

io  dtiaf  the  caee,  says,  that  the  lather,  after         o  Godb.  ItS.    It  is  there  said  to  have  bccA 

msBini  three  quarters  of  a  mile,  beats  the  "  a  rod,'*  meaning  probably  a  snail  wand* 

p  2  Lord  Rtyin.  1498.    wfnle,  note  (/)• 
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the  judges.  (9)    The  doubt  appears  to  hKv«  been  principally  ■ 

upon  the  question,  whetlici*  the  iustti-u merit  *wa)iHuch  as  would  [*  6391 1 
prfibnbly.  nt  the  given  distance,  have  occasioned  death  or  great  ■ 

bodily  harm,  (r)  ■ 

Where  A,  finding  a  trespasstT  itiion  his  land,  in  tlie,  first  I 

ti-ansiKtrt  of  liio  passion,  beat  him  and  liilled  him,  and  it  was  I 

hfllden  to  be  iUHnslangliler,  (.«)  it  must  be  understood  that  ho     ■ 

beat  the  treapassei-  not  with  a  miHchievoiis  intentinn,  but  mere-  ^^^H 
^y  io  ckaalw  hiin.  and  to  deter  hiin  fruni  a  fuluiv  runnnission  .^^^H 
orsnt-h  a  trcxpass.  For  if  A.  had  knocked  his  brains  out  with  ^^^^H 
a  bill  or  hedge  stake,  or  had  killed  liini  by  an  outrageous  beat-  ^^^H 
ing  witji  an  ordinary  cudgel,  beyond  the  bounds  of  a  sudden  ^^^^H 
resentment,  it  would  have  been  murder;  these  circumstances  ^^^H 
being  some  of  the  genuine  symptoms  uf  the  mala  mens,  the  ^^^^| 
liejirt  bent  upon  mischief,  which  enter  into  the  true  notion  of  ■ 

malice  in  the  legal  sense  oftlie  word,  (t)  ^ 

it  seems,  therefore,  tJiat  it  may  be  laid  down  tliat,  in  all  ea-  Betuii  of  1 
»t»  of  alight  provocation,  if  it  may  be  rrasojiablt/  collected  from  "1^","^*  I 
the  weapon  nuule  tise  of,  or  from  auy  other  draimxtance,  that  the  .ubjco.'  I 
partii  intended  to  kUl,or  to  do  some  great  bodily  harm,such  homtddt  I 

wiUbemurder.  Accordingly,  where  a  parker,  finding  a  boy  steal-  i 

ing  wood  in  his  master's  gmund,  bound  liiin  to  his  hopMe's  tail  m 

and  beat  him,  and  the  horse  takingi'right,  and  running  away,  ■ 

the  boy  was  dragged  on  the  gronn<l  till  liis  shoulder  was  brok-  m 

en,  whereof  he  died ,-  it  was  ruled  murder :  for  it  was  not  only  1 

an  illegal,  but  a  deliberate  and  dangerous  act ;  the  correction  I 

was  excessive,  and  savoured  of  cruelty,  (w)  I 

It  should  be  further  remembered,  upon  the  grounds  which  Provoca-     ^ 
have  been  helbre  mentioned,  (to)  that  the  plea  of  provocation  J'""  o"  de- 
will  not  avail  where  ther<i  is  evidence  of  ea7rt-Ms  malice.     'In  r»  aAffi 
such  case  not  even  previous  blows  or  struggling  will  cxtenu-  ;^p,„^    ^ 
ate  homicide.  malice. 

Richard  Mason  was  indicted  for  tlie  wilful  murder  of  Wil-  Mamn'i 
llain  Mason  his  brother,  and  convicted ;  but  execution  was  '■»•    Oe- 
respiteil,  (o  take  the  opinion  of  the  judges  upon  a  doubt,  whc-  and'*-* 
ther.  upon  the  circimi stances  given  in  evidence,  the  crime  pre« 
amounted  to  murder  or  manslaughter.     The  prisoner,   witii  ''"■ 
the  dece-ased  and  another  bnrther.  and  some  neighbours,  was 
drinking  in  a  friendly  manner  nt  a  public  house ;  till  growing 
warm  in  liquor,  but  not  intoxicaled,  the  prisoner  and  the  de- 
ceased began  in  idle  sport  to  pull  and  push  each  other  about 
the  room.  Tliey  then  wreHtled ;  one  fell,  and  soon  afterwards 
they  played  at  cudgels  by  agi-coment.     All  this  time  no  token 
of  anger  appeared  on  either  side,  till  the  prisoner  in  tbecudgel' 
play  gave  the  deceased  a  smart  blow  on  the  temple.     The  de- 
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KbuI'i  can,  1  LcBcli  368.  MS.    1  Hawk.  P.  C.  c.  i 

I  Eail,  P.  C.  c.  6,  1.  U.  p.  336.  IBS.    1  Hale  453.    K*l.  liT. 

1  Hale  473.  c.  S.  t.  B.  p.  93T. 

Fon.  301.  ,0  Anit,  810. 

Hallowiv"!  r«K,  Cro.  rm.  131.  Pulm. 
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cewwd  tlMvcvpon  grew  angiy,  and  llg<wil«g  rnmij  Mm 
chMfd  in  with  tlie  prisoner,  and  ttejr  ftnclit  a  mi 
good  earnent :  bvt  the  compMur  Inhirpnilni^  tht^ 
parted.  The  prisoner  then  quitled  tne  room  fai 
when  he  got  into  the  street  wan  hoard  ti$  wujf  ^ 
seize  me  if  1  do  not  fetch  sometUng,  and  atfck 
heing  reproved  for  using  such  exprasioMi  he  aaawwed^  ^ 
be  damned  to  all  eternity  if  I  do  net  frtch  mmMk^,  and 
him  through  the  body."  The  deceased  and  therakeTths 
company  continued  in  the  room  where  flie  alhiy  hsfpntii 
and  in  about  half  an  hour  the  prisoner  n.twed»  lunmiig  pst 
oflTa  thin  slight  coat  he  had  on  when  he  qvlttod  the  i 
put  on  one  of  a  coarse  thick  cloth.  The  door  of  the 
ing  open  into  the  street,  the  prisoner  stood  leaniag 
door-post,  his  left  hand  in  his  bosom  and  a  cudgel  ia 
looking  in  uiion  the  company,  but  not  speaking  a 
deceased  seeing  him  in  that  posture^  invitsdhim  fads  the 
pany;  but  the  prisoner  unswered,  <*I  will  not 
«« Why  ^ill  you  not  ?*'  said  the  deceased,  llw 
plied,  ^  Ferlmps  you  will  fall  on  bm  and  beat  as^**  Tks  ds> 
ceased  asmired  him  he  would  not  $  and  added*  ^ 
[*  641]  think  ^yourselfas  good  a  man  asme  atcudgda* 

will  play  at  cudgels  with  me/'  The  prisoMr  SBsar«s«d,^I 
am  not  afraid  tu  do  so,  if  you  will  keep  off  j««r  Istn"  Upsn 
these  words  the  deceased  {pt  up  and  went  Isi waits  the  an* 
soner,  who  dropped  the  cudgel  as  the  decossBd  was  caauiig 
up  to  him.  The  deceased  took  up  the  cndgely  and  witti  UgaTO 
the  prisoner  two  blows  on  the  shoulder.  ThaprisoaBr  isBie- 
diately  put  his  right  hand  into  his  bosom,  aid  dRW  s«t  ttie 
blade  of  a  tuck  swoi*d,  crying,  **  Damn  yon  staid  al^  or  PU 
stab  you:*'  and  immediately,  witliout  giTing  the  deceased 
time  to  step  back,  made  a^iass  at  him  with  the  swerdy  bat 
missed  hini.  The  di^ceased  thereupon  gave  back  a  Kttte;  and 
the  prisoner  shortening  the  sword  in  his  hand,  leaped  Bwward 
towani  the  dc<*eased  and  stabbed  him  to  the  hearty  and  ha  In- 
stantly  died. 

The  judges  met  in  Michaelmas  vacation  at  LordMmffUfM 
chambers,  in  conference  upon  this  case;  and  imaaimaiiBlj 
agreed,  that  there  were  in  this  case  so  many  circuBSlaBoeB of 
deliberate  malice  ami  deep  reveng^e  on  tiie  defendaaf  s  part, 
that  his  ofTeiice  could  not  be  less  than  wilful  murder.  Heww- 
ed  he  would  fetch  something  to  stick  him^  to  run  Aim  through 
the  body.  Whom  did  he  mean  by  Aim]?  ETery  circamatancf 
in  the  case  shewed  that  he  meant  his  brother*  He  retoraedto 
the  company,  provided,  to  appearance,  with  an  ordinary  cud- 
gel, as  if  he  intended  to  ti*y  skill  and  manhood  a  second  tune 
with  that  weapon :  but  the  deadly  weapon  was  all  the  white 
carefully  concealed  under  his  coat ;  which  most  probably  he 
had  changed  for  the  purpose  of  concealing  the  weapon.  He 
8too<l  at  the  door,  refusing  to  come  nean*r,  but  ai'tfnlly  drew 
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on  the  discoarse  of  the  past  quarrel ;  and  as  soon  as  he  saw 
his  brother  disposed  to  engage  a  second  time  at  cudgels,  he 
dropped  his  cudgel  and  betook  him  to  the  deadly  weapon, 
which  till  that  moment  he  had  concealed.  He  did  indeed  bid 
his  brother  stand  off,  but  he  gave  him  no  opportunity  of  doing 
so  before  the  first  pass  was  made.  His  broths  retreated  be- 
fore the  second ;  but  he  advanced  as  fast  and  took  the  revenge 
he  "t^had  vowed.  The  circumstance  of  the  blows  before  the  [*  6421 
sword  was  produced,  which  probably  occasioned  the  doubt, 
did  not  alter  the  case,  nor  did  the  precedent  quarrel;  because, 
all  circumstances  considered,  he  appeared  to  have  returned 
with  a  deliberate  resolution  to  take  a  deadly  revenge  for  what 
had  passed ;  and  the  blows  were  plainly  a  provocation  $ought 
on  his  part,  that  he  might  execute  the  wicked  purpose  of  his 
heart  with  9ome  colour  of  excuse,  (oc) 

In  the  foftlgoing  case  it  was  considered  that  the  blows  with  Provoca- 
the  cudgel  were  a  prcroocatum  sought  by  the  prisoner,  to  give  {jy^i,^^* 
occasion  and  pretence  for  the  dreadful  vengeance  which  he  ty  killing. 
meditated :  and  it  should  be  observed,  that  where  the  provo- 
cation is  sought  by  the  party  killing,  and  induced  by  his  own 
act,  in  order  to  afford  him  a  pretence  for  wreaking  his  malice, 
it  will  in  no  case  be  of  any  avail.  (9)  Thus  where  A.  and  B. 
having  fallen  out,  A.  said  he  wouul  not  strike,  but  would 
give  B.  a  pot  of  de  to  strike  him ;  upon  which  B.  did  strike, 
and  A.  killed  him,  it  was  held  to  be  murder.  {%)  80  where 
A.  and  B.  were  at  some  difference ;  A.  bade  B.  take  a  jnn  out 
of  his  (A.'s)  sleeve,  intending  to  take  the  occasion  to  strike  or 
wound  B. :  B.  accordingly  took  out  the  pin,  and  A.  struck 
him  and  killed  him ;  and  this  was  ruled  murder ;  first,  be- 
cause it  was  no  provocation  when  B.  did  it  by  the  consent  of 
A. ;  and  9  secondly,  because  it  appeared  to  be  a  malicious  and 
deliberate  artifice,  by  which  to  take  occasion  to  lull  B.  (a) 

It  must  be  further  observed  also,  that  in  every  case  of  ho-  Provoca- 
micide  upon  provocation,  how  great  soever  that  provocation  ^o°n^|^\ 
may  have  been,  if  there  be  sufficient  time  for  passion  to  sub-  if  there  it 
side  and  reason  to  interpose,  such  homicide  will  be  murder,  {h)  cpoitng] 
Therefore,  in  the  case  of  the  most  grievous  provocation  *to  rST'oAXl 
which  a  man  can  be  exposed,  that  of  finding  another  in  the  act  >-     ^^"^  J 
of  adultery  with  his  wire,  though  it  would  be  but  manslaugh- 
ter if  he  should  kill  the  adulterer  in  the  first  transport  of  pas- 
sion, yet  if  he  kill  him  deliberately  and  upon  revenge  after  the 
fact  and  sufficient  cooling  time,  it  would  undoubtedly  be  mur- 
der, (c)    *<  For  let  it  be  observed,  that,  in  all  possible  cases, 
deliberate  homicide  upon  a  principle  of  revenge  is  murder. 
No  man  under  the  protection  of  the  law  is  to  be  the  avenger 
of  his  own  wrongs  If  they  are  of  a  nature  for  which  the  laws 

X  Mason's  case,  Fost.  132.     1  East.  P.  C.  a  1  Hale  466. 

c.  5.  s.  23.  p.tS9.  6  Foct.  296. 

.V  1  East.  P.  C.  c.  5.  t.  23.  p.  239.  e  Fost.  296.    1  East.  P.  C.  c.  5.  f.  20.  p. 

8  1  Hawk.  P.  C.  c.  31.  s.  24.  234.  and  s.  30.  p.  251 . 
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of  aociety  will  give  him  an  adtq—te  wa#y»  ftJHwr  haw^ 
to  ramrt :  bat  be  tkey  of  what  Batan  aoev«r»  ka  m^ghft  ftahaar 
hb  lot  with  patience,  and  remember  thalTe^geamoa  behaMii 
only  to  the  Most  High.*' (d)    With  reipect  to  the  iiil«nrnl  rf 


time  which  shall  be  allowed  for  paanon  toadMide^  it 
obaenred  that  it  is  much  more  easy  to  lay  down  r«lea  tm  di^ 
termining  what  cases  are  withoat  thelimitsy  ttaa  ham  tm  oh 
actly  those  limits  extend,  (e)    In  caseaorthiakfaid  Am  imms- 
diate  object  of  inquiry  is,  whether  the  snspenaion  of  naMS 
arising  from  sudden  passion  continued  from  the  Ume  of  the 
provocation  received  to  the  very  instant  of  the  mortal  sinks 
given ;  for  if  from  any  circumstances  whatever  it  aapear  that 
the  party  reflected,  deliberated,  or  oookd  any  timebefiire  the 
fatal  stroke  given ;  or  if  in  lepd  presnmptioB  then  ^as  tisw 
or  opportunity  for  cooling ;  the  killing  will  anmaC^to 
der ;  as  bein^  attributable  to  malice  and  rev< 
to  human  frailty.  (/)    And,  from  the  cases  wIimA 
stated  in  the  former  part  of  this  section,  it  i^peara  ttat 
lice  will  be  presumed,  even  though  the  act  be  ] 
ccutly  after  the  provocation  received,  if  the 
manner  of  retaliation  be  greatly  inadequate  totto  oAaoe  px* 
en,  %nd  cruel  and  dangerous  in  ito  nature :  Ibr  tto  law  wa/fm 
[*  644]  es  that  a  party  capable  of  acting  *in  so  ontragowm  a  maaM 
upon  a  slight  provocation  must  have  entertained  a  g—m  alf  if 
not  a  particular  malice,  and  have  previously  detarmuad  toia- 
flict  such  vengeance  upon  any  pretence  that  olML  (f ) 


SECTION  IL 


Deliberftte 
duel.  . 


CA8£8   OF   MUTUAI.  COMBAT. 

Where  words  of  reproach  or  other  sudden  provocatkuis 
have  led  to  blows  and  mutual  combat,  and  death  has  mnafd, 
the  important  enquiry  will  be,  whether  the  occasion  was  aUo- 
getlier  sudden,  and  not  the  result  of  pre-conceived  annr  or 
malice :  for  in  no  case  will  the  killing,  though  in  mutam  com- 
bat, admit  of  alleviation,  if  the  fighting  were  upon  maUoe.  (A) 

Thus  a  party  killing  another  in  a  deliberate  duel  is  guilty 
of  murder :  for  wherever  two  persons  in  cool  blood  meet  and 
fight  on  a  precedent  quarrel,  and  one  of  them  is  killed,  the 
other  is  guilty  of  murder,  and  cannot  help  himself  by  idlq(« 
ing  that  he  was  first  struck  by  the  deceased ;  or  that  he  had 
often  declined  to  meet  him,  and  was  prevailed  upon  to  do 
it  by  his  importunity  ^  or  that  it  was  his  intent  only  to  viB'^ 
dicate  his  reputation  i  (t)  or  that  he  meant  not  to  kill,  bat 


d  Fotu  296.    Rom.  chap.  xii.  v.  19. 
e  1  East.  P.  C.  c.  5.  s.  30.  p.  251. 
/  Oiieby*c  caie,  2  Lord  Baym.  1496. 


1  East.  P.  C.  c.  5.  t.  90.  p.  252. 
I  East.  P.  C.  c.  5. 1. 24.  p.  341. 
f  As  where  be  had  been  threatened  thtt  ba 
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only  to  disarm^  his  adversary,  (k)  He  has  deliberately 
engaged  in  an  act,  highly  unlawful,  in  defiance  of  the  laws, 
and  he  must  at  his  peril  abide  the  consequences :  and  upon 
this  principle,  wherever  two  persons  quarrel  over  night  and 
appoint  to  fight  the  next  day,  or  quarrel  in  the  morning  and 
agree  to  fight  in  the  afternoon,  or  at  any  time  afterwards 
4^  considerable  that  in  common  intendment  it  must  be  m*e-  [*  646} 
sumed  that  the  blood  was  cooled,  the  person  killing  will  be 
guilty  of  murder.  (I)  And  in  a  case  where,  upon'  a  quarrel 
happening  at  a  tavern.  Lord  Morley  objected  to  fighting  at 
that  time,  on  account  of  the  disadvantage  he  should  have  by 
reason  of  the  height  of  his  shoes,  and  presently  afterwards 
went  into  a  field  and  fought ;  the  circumstance  was  relied  on 
as  shewing  that  he  did  not  fight  in  the  first  passion,  (m)  So 
wherever  there  is  an  act  of  deliberation,  and  a  meeting  by 
compact,  such  mutual  combat  will  not  excuse  the  party  killing 
from  the  guilt  of  murder;  as  where  B.  challenged  A.,  and  A. 
refused  to  meet  him,  but  in  order  to  evade  the  law,  told  B. 
that  he  should  go  the  next  day  to  a  certain  town  about  his 
business,  and  accordingly  B.  met  him  the  next  day  in  the 
road  to  the  same  town  and  assaulted  him,  whereupon  they 
fought,  and  A.  killed  B.,  it  is  said  that  A.  seems  guilty  of 
,muraer;  but  the  same  conclusion  would  not  follow,  if  it 
should  appear  by  the  whole  cii*cumstances  that  he  gave  B. 
such  information  accidentally,  and  not  with  a  design  to  give 
him  an  opportunity  of  fighting,  (n)  Upon  the  same  principle, 
if  A.  and  B.  meet  deliberately  to  fight,  and  A.  strike  B.,  and 
pursue  B.  so  closely  that  B.,  in  safeguard  of  his  own  life,  kills 
A.,  this  is  murder  in  B. ;  because  their  meeting  was  a  com- 
pact, and  an  act  of  deliberation,  in  pursuance  of  which  all 
that  follows  is  presumed  to  be  done,  (o) 

*And  the  law  so  far  abhors  all  duelling  in  cold  blood,  that  [«  646l 
not  only  the  principal  who  actually  kills  the  other,  but  also 


should  be  posted  for  a  coward.  1  Hale  452. 
and  see  Rex  r.  Rice,  3  East.  R  581. 

*  1  Hawk.  P.  C.  c.  31.  s.  21. 

/  1  Hawk.  P.C.  c.  31.  s.  22.     1  Hale  453. 

m  Bromwick^s  case,  1  Ley.  180.  1  Sid. 
277.  7  St.  Tr.  42.  Bromwick  was  indicted 
fn  aiding  and  abetting  Lord  Morley  in  the 
marder  of  Hastings. 

n  1  Hawk.  P.  C.  c.  31.  s.  25. 

o  1  Hale  452.  480.  who  says,  «  Thus  is 
Mr.  Dalton,  cap.  93.  p.  241.  (new  edit.  c. 
145.  p.  471.)  to  be  understood.^  But  a  qu» 
if  added  in  1  Hale  452.  whether,  if  B.  had 
nafly  and  truly  declined  the  fight,  ran  away 
U  far  as  he  could,  and  offered  to  yield,  and 
^•t  A.  refusing  to  decline  it  had  attempted 
Ais  death,  and  B.  after  this  had  killed  A.  in 
bis  own  defence,  it  would  excuse  him  from  the 
guUt  of  murder  ;  admitting  clearly  that  if  the 
running  away  were  only  a  pretence  to  save 
bis  own  life,  but  was  really  designed  to  draw 
out  A.  to  kill  him,  it  would  be  murder.    This 


mjutre  of  Lord  Hale*8  is  discussed  in  1  East. 
P.  C.  c.  5.  s.  54.  p.  283.  ei  ttqu.  and  it  is  ob- 
served, that  Mr.  J.  Blackstone  (4  Black.  Com. 
185.^  expressly  puts  the  same  case  of  a  duel 
as  Lord  Hale,  but  without  subjoining  the 
same  doubt ;  and  that  it  was  considered  as 
settled  law  by  the  chief  justice,  in  Oneby's 
case  (Lord  Rayro.  1489).  Mr.  East,  after 
reasoning  in  favour  of  the  extenuation  of  the 
crime  of  the  duellist  so  declining  to  fight,  pro- 
ceeds thus:  <<Tet  still  it  may  be  doubtful 
whether,  admitting  the  full  force  of  this  rea- 
soning, the  offence  can  be  less  than  man- 
slaughter, or  whether  in  such  case  the  party 
can  altogether  excuse  himself  upon  the  foot 
of  necessity  in  self  defence,  because  the  ne- 
cessity which  was  induced  from  his  own  faulty 
and  illegal  act,  namely,  the  agreement  to 
fight,  was  in  the  first  instance  deliberately 
foreseen  and  resolved  upon,  in  defiance  of  the 
law."    1  East.  P.  C.  c.  5.  s.  54.  p.  285. 
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hiB  second,  is  guilty  of  marder  ;(•)  and  it  has  bom  Md  ttat 
the  Mcond  also  of  tlie  person  killed  is  ef  aally  gulty  hf 
son  of  the  countenance  given  to  tibe  princiiialt  and  ofttoi 
pact;  bat  this  has  been  consideraa  aa  a  aavare  comtittku 
by  Lord  Hale,  who  thinks  that  the  law  in  fliat  caaa  waa  too 
fkr  strained,  (f) 

Where  the  combat  is  not  an  act  of  deliberatiottt  tai  Oa 
mediate  consequence  of 'sudden  quarrelt  it  doea  not  of 
bh  within  the  forq^oing  doctrine:  yet  in  caaea  of  thia  idad 
the  law  may  come  to  the  conclusion  of  malice^  if  the  party 
killing  bcnn  the  attack  with  circnmstancea  of  oadiia  adiraB* 
Undue  ad-  ^ge.  (r)  For  in  order  to  save  the  party  makiu  tiba  int  as* 
vftDMge.  sault,  upon  an  insufficient  legal  ptovocalion,  from  tiba  gailt 
of  murder,  the  occasion  must  not  only  be  anddeni  bat  the 
parly  assaulted  must  be  put  on  an  equal  footing  in  point  of 
defence;  at  least  at  the  onset:  and  thia  mora  partknlariy 
where  tiie  attack  is  made  with  deadly  or  dangvoaa  wea- 
pons. («) 

*Thu8  if  B.  draw  his  sword  and  make  a  paaa  at  A^  fta 
sword  of  A.  being  then  undrawn,  and  thereapoa  A.  dmw  his 
sword,  and  a  combat  ensue,  in  which  A*  is  kiUedy  tUa  will  be 
murder;  tar  B.,  by  making  the  pass,  wUla  hia  aiffiaaiy^s 
sword  was  ondrawn,  shews  that  he  sought  hia  blood;  and  AH 
endeavour  to  defend  himself,  which  ha  had  a  right  b»  Ad^  will 
not  excuse  B.  (t) 

In  Mawgfidg^M  case,  words  of  anger  hiypsaiiyi  Jifiap- 
gridge  throw  a  bottle  with  great  force  at  the  heai  of  ibw  CSope^ 
and  immediately  drew  his  sword.  Mr.  Cape  retamed  a  bottle 
at  the  head  of  MawgridgCf  and  wounded  him:  whereupon 
Mawgridge  stabbed  Mr.  Cope.  This  was  ruled  to  be  miurder ; 
for  Jddwgridgef  in  throwing  the  bottle,  shewed  an  intention 
to  do  some  great  mischief:  and  his  drawing  iaunedii^tely 
shewed  that  he  intended  to  follow  his  blow ;  and  it  was  law- 
ful for  Mr.  Coptf  being  so  assaulted,  to  return  the  bottle,  (a) 

Even  if  the  parties  are  upon  an  equal  footing  when  tte 
combat  begins,  malice  may  be  implied  from  the  violent  con- 
duct which  the  party  killing  pursued  in  the  first  instance; 
more  especially  where  there  is  time  for  cooling,  and  sach  ex- 
pressions are  used  as  manifest  deliberation ;  as  in  the  follow- 
ing case  of  Major  Oneby : — 

Major  Ondfy  was  indicted  for  the  murder  of  %Vr.  Qcwtr ; 
and  a  special  verdict  was  found,  containing  the  following 


Maw- 

gridg9*f 
cast. 


Violent 
conduct 
of  the 
partj  kill- 
ing. 


Oneby^s 
case. 


p  1  Hale  44S.  452.  1  Hawk.  P.  C.  c.  31. 
f.  31. 

a  1  Hale  44S.  where  he  says,  that  the  book 
of  22  E.  3.  Coron.  262  was  relied  upon ;  but, 
as  he  thinks,  the  law  was  too  far  strained  in 
that  case  ;  and  in  page  452  he  says,  '<  some 
have  thought  it  to  he  murder  also  in  the  se- 
cond of  the  party  killed,  because  done  by 
compact  and  agreement.     22  E.  3.  262.  sett 


r  Fost.  295. 

f  1  East.  P.  C.  c.  5.  s.  25.  p.  242. 

t  Fost  295.     1  Hawk.  P  C.  c.  31.  s.  2T. 

II  Mawgridgo*s  case,  Kcl.  12ii,  129.  cited 
in  Fost.  295,  296.  where  it  is  said  that  the 
judgment  in  this  case  was  holden  to  be  good 
law  by  all  the  judges  of  England^  at  a  coa- 
ference  in  the  case  of  Major  One^,  2  Lord 
Ravro.  1465.    2  Stra.  771. 


kkr.  u  ^ '!.} 


J\lntiud  Combat. 


GM 


tBtemrnt.  The  jinsonrr  lichig  in  coinpaiij'  with  the  deccas- 
I  iind  three  otlier  |wrsoris  nt  a  tavern,  in  a  friciiilly  inainier, 
Vr  some  time,  began  playing  at  hazard ;  when  Rich,  one  or 
1  t'onipany,   asked  if  any  one  would  set  him  three  half  .^ 

tVr'iis:  whercu|iou  tlio  deceased,  *bi  a  jocular  niannerf  laid  L  648Jll 
bwn  three  halfpence,  telling  Rich  he  had  set  htm  tlirec  pieces ; 
RhI  the  prisoner  at  the  same  time  set  Rich  three  half  crowna, 
hd  lost  them  to  him.  Immediately  after  which,  in  an  angry 
nnncr,  he  turned  ahout  to  the  deceased,  and  said,  it  was  an 
■pertinent  thing  to  set  halfpence,  and  that  he  was  an  impcr- 
Sent  puppy  for  so  doing ;  to  which  the  deceased  answered, 
(never  called  him  so  was  a  i-ascal.  Thereupon  the  prisorier 
wk  up  a  bottle,  and  with  great  force  threw  it  at  the  dcceaa- 
l*s  head,  but  did  not  hit  Mm,  the  bottle  only  brushing  some 
t  tlio  powder  out  of  his  liair.  ITie  deceased  in  return  Immc- 
Hately  toascd  x  candlestick  or  bottle  at  the  prisoner,  which 
Rlssed  him;  njion  which  they  bulh  rose  up  to  fetch  their 
'  mrords,  wliich  tlien  hung  up  in  the  i-oom,  and  the  deceased 
drew  his  sword ;  but  the  prisoner  was  prevented  from  draw- 
ing his  by  the  company.  The  deceased  thei-eupon  threw 
nway  his  sword;  and  the  company  interposing,  they  sat 
dowTi  again  for  the  space  of  an  hour.  At  the  expiration  of 
that  time  the  deceased  said  to  the  prisoner,  *'  We  have  hit4 
hot  words,  but  you  were  the  aggressor;  but  I  think  we  m»y 
pass  it  over :"  and  at  the  same  time  oRered  his  hand  to  the 
prisoner,  who  made  answer,  "  No,  damn  you ;  1  will  have 
your  blood."  After  which,  the  reckoning  being  paid,  all  the 
company,  except  the  prisoner,  wont  out  of  the  room  to  go  home; 
and  he  called  to  the  deceased,  saying,  "Young  man,  come 
back ;  i  have  something  to  say  to  you ;"  whereupon  the  de- 
ceased returned  into  the  room,  and  the  door  was  closed,  and 
the  rest  of  the  company  excluded;  btit  tbey  heard  a  clashing 
of  swonla,  and  tlie  prisoner  gave  tiie  deceased  the  mortal 
wound.  It  was  also  found,  that  at  the  breaking  up  of  tiio 
company  the  prisoner  had  his  great  coat  thrown  over  his 
slioulders,  and  tliat  he  received  three  slight  wounds  in  tlie 
figlit ;  and  that  the  deceased,  being  asked,  upon  his  death  bed. 
whetlicr  he  pcceiypd  his  wound  in  a  manner  among  sword 
men  called  fair,  answered,  "  I  think  I  did."  It  was  further 
found  that,  from  the  throwing  of  the  bottle,  there  was  no  re- 
conciliation between  the  prisoner  and  the  deceased.  Upon 
these  facts  all  the  Judges  were  of  opinion  that  the  prisoner 
*waa  guilty  of  murder;  he  having  acted  upon  malice  and  de-  [*  649}  1 
tlbecatioii,  and  not  from  sudden  passion.    It  should  probably  be  ' 

taken,  upon  the  facts  found  in  the  verdict  and  the  argument 
of  the  chief  justice,  that,  after  the  door  had  been  shut,  tlie 
parties  wereupon  an  wjual  footing  in  point  of  preparation  before 
the  fight  began  in  wltich  the  mortal  wound  was  given.  The 
main  point  then  on  which  the  judgment  turned,  and  so  declar- 
ed to  be,  was  the  evidence  of  crpress  malict)  after  the  iuter- 
TOI»  I.  44 
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position  of  the  coni|Muiiy«  and  the  parties  hadl  all  ail  Aavn 
again  for  an  hour.  Under  tiMwe  clrcaaMtaBoea  ttecoat^rtn 
of  opinion  tliat  the  prisoner  had  had  reawahle  tiiM  Cor  oool* 
ing :  after  which,  upon  an  offer  of  fmmrJIiatfawi  fhMi  tto  de- 
ceased* be  had  made  use  of  that  hitter  and  deUherate 
sion,  that  he  would  have  his  hlood.  And  agan*  tha  _ 
remaining  in  the  room  after  the  rest  of  tta  oooipaaj  le- 
and  calling  back  the  deceased  by  the  ooateaiptaaBs 
ation  of  young  man,  on  pretence  of  haviag  wiamlhiat 
to  'say  to  him»  altogether  shewed  each  stnmg  onof  of  ddfi- 
beration  and  coolness  as  precluded  the  preaanpmn  of  paarisa 
having  continued  down  to  the  tine  of  tta  BMital  stnike. 
Though  even  that  would  not  have  aTaikd  the  miaoiMr  «adar 
these  circumstances :  for  it  must  have  been  implied^  aoooiding 
to  Mawgridge*s  case»  that  he  acted  npon  malice  ;  having  in  the 
flrst  instance,  before  any  provocation  received,  aad  withoot 
warning  or  giving  time  for  preparation  on  the  part  of  Mr. 
Gower,  made  a  deadly  assault  upon  him.  (v) 
Prtuiidwi  And  though,  where  there  has  been  an  old  quarrd  Wtween 
or  counter-  A.  and  B.,  and  a  reconciliation  between  then,  aad  afier^ 
ciilac!oa!'  wards,  ^pon  a  new  and  sudden  falling  out,  A.  kills  B.,  this  Is 
not  murder ;  yet  if  upon  the  circumstancea  it  appears  that 
the  reconciliation  was  but  pretended  or  coantermt^  «Bd  that 
the  hurt  done  was  upon  the  score  of  the  old  nulice^  it  is  amr- 
der.(a:) 


[•  650]  *SECT.  IIL 

CASES  OF  RESIHTANCE  TO  OFFICERS  OF  JUSTICE,  TO  PKS- 
SONS  ACTING  IN  TUEIR  AID,  AND  TO  PRITATB  FBBSOITS 
LAWFULLY  INTERFERING  TO  AFFEEHBirD  VmiMTS  OK 
PREVENT   A   RREACU   OF  THE   PEACE. 

fUtutins  Ministers  of  justice,  as  bailiffs,  constables,  waftchnen, 
Md  kuung  &c.  (y)  while  in  the  execution  of  tlieir  offices,  are  vader  the 
"'  peculiar  protection  of  the  law ;  a  protection  founded  in  wis- 
dom, and  ociuity.  and  in  ever>-  principle  dT  political  jastioe  ^ 
for  without  it  the  public  tranquillit}*  cannot  possibly  he  main- 
tained, or  private  property  secured ;  nor  in  the  otdiaary 
course  of  things  w  ill  offenders  of  any  kind  be  a~a^i^l^  to 

{'ustice.  For  these  reasons  the  killing  of  officers  so  employed 
las  been  deemed  murder  of  malice  prepense^  as  being  an  oat- 
rage  wilfully  committed  in  defiance  of  the  justice  of  the  kiag- 
dom.  This  rule  is  not  confined  to  the  instant  the  oiSocr  b 
upon  the  spot,  and  at  the  scene  of  action,  engaged  in  the  busi- 

w  Oneby'icast,  t  Str.  766.    2  L<vd  Ravm.         x  1  Hale  451. 
*^«  «/  I  Hale  456,  460. 
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DPHs  which  brought  him  thithci-;  for  he  h  under  the  same 

ifrottotion  of  the  law  eunilo,  morando,  et  rfdevndo :  and  there- 
ore  if  he  conic  to  ilo  his  offirc,  and,  meeting  with  great  oppo- 
sition, retire,  and  be  killed  tn  the  n^ti'eat,  this  will  amount  to 
min-der ;  an  he  went  in  ohedii-nco  to  the  law  and  in  the  execu- 
tion nr  his  office,  and  his  retreat  was  necessary  in  order  to 
avoid  the  dnnger  by  which  be  wna  tlireatetied.     And,  upoB  ^ 
the  same  primiple,  if  he  mwt  with  npmsition  by  the  vtiy^J 
and  be  killed  before  he  come  to  the  place,  such  oppoaitio|tf 
being  iiitendcd  to  prevent  his  doing  his  duty,  (which  is  a  fai^ 
to  he  collected  from  circumstances  appearing  in  evidence,) 
this  likewise  will  amount  to  murder.  {^) 

*The  protection  which  the  law  alfortls  to  such  ministers  of  [*  651|1 
jnstiro  in  not  confined  to  their  own   jH-i'Sdnn.     Every  one  Pb^om      ■ 
coming  to  their  aid,  and  lending  his  :issistance  for  the  keep-  |b«b'!Ld"  j 
ing  (if  the  peace,  or  attending  i'or  that  purpose,  whether  com- 
manded ur  not.  is  under  the  same  protection  as  the  officer 
himself,  (a)    Nor  is  the  protection  which  tJic  law  affords  ia 
these  cases  coiifiuod  to  the  <irdinaiy  niinistrrs  of  justice,  or 
their  assistants.     It  extends,  under  certain  limitations,  to  the 
cases  of  private  persons  inteiiJiising  for  preventing  mischief 
from  an  .affray,  or  using  tlieir  endeavours  to  apprehend  felonSi   . 
or  tliose  who  have  given  a  dangerous  wound,  and  to  bring 
them  to  Justice;  such  persons  being  likewise  in  the  discharae  ' 
of  a  duty  required  of  them  by  thf  law.     The  law  is  their 
wanwit,  and  they  may  not  inipi-operly  be  considered  as  per- 
sons engaged  in  the  public  service,  and  for  the  advancement 
of  justice,  though  without  any  speciul  appointment ,'  and  be- 
ing so  considered,  tlicy  are  under  tlie  same  pi-otection  as  the 
ordinary  ministers  of  justice,  {b) 

But  with  respect  to  private  persons  using  their  endeavours  pdn 
to  bring  felons  to  justice,  it  should  he  observed,  by  way  of  p"« 
caution,  that  they  must  he  careful  to  ascertain,  in  the  first 
instance,  that  a  felony  has  actually  been  committeil,  and  that 
it  has  been  committed  hy  the  jterson  whom  they  would  pursue 
and  arrest.  For  if  do  felony  has  been  committed,  no  suspi- 
cion, however  well  founded,  will  bring  the  person  so  int«r- 
posing  within  this  especial  protection  of  the  law :  (r)  nor  will 
it  be  extended  to  those  who,  \vherc  a  felony  bos  actually  been 
committed,  upon  suspicion,  possibly  well  founded,  pursue  or 
arrest  the  wrong  person,  (d)  But  the  law  is  otherwise  in  the 
case  of  an  officer  acting  in  pursuance  of  a  warrant  For  if 
A.,  being  a  peace  officer^  has  a  warrant  from  a  proper  magis- 
trate for  the  apprehending  of  B.  hy  name,  upon  a  charge  of 
felony ;  or  if  B.  stands  indicted  for  felony;  or  if  tlic  hue  and 
cry  is  levied  against  B.  *by  name ;  in  these  cases  if  B.,  [*  6S3 
though  innocent.  By,  or  turn  and  resist,  and  in  the  struggle 

s  Foci.  30e,  309. 

a  I  Hila  4^2,  463.     Foil.  30!>. 
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or  paranit  is  killed  by  A^  or  uy  pemm  joiniBg  in  the  kae 
and  ci7»  the  person  so  killing  will  be  indenniiedi  andf  w 
the  other  hand»  if  A^  or  any  person  joining  in  the  hne  anl 
acjp  is  killed  by  B.,  or  any  or  his  nooompliceB  joining  inttst 
outrage»  such  killing  will  be  nmrder :  fer  A.  and  tfiooe  join* 
ing  with  him  were  in  this  instance  in  the  diadwrge  of  a  dnty 
required  from  them  by  tlie  law ;  and,  in  case  of  their  wilfld 
nMlect  of  it,  subject  to  punishment  (r ) 
0^^^^^  Upon  these  principles  it  may  be  laid  down  as  a  geMnJ 
ni9.  '  role,  that  whtn  permm»  tevtag ontfcerily  Is  arrets  or  inyrimsi 
nitiy  th$  fraper  meamfar  lAalpnrnssf,  ore  retistol  m  so  immg, 
amd  kUUdf  itwiUhe  murder  in  oH  wk§  tote  a  pmrt  m  sofll 
rmtlancs;  for  it  is  homicide  ooounittsd  in  dcopite  oftlm  j«- 
tice  of  the  kingdom.  This  rule  is  laid  down  upon  the  an^yB 
sition  that  rtiiitanee  be  made,  andt  upon  that  supposHian^  itis 
conceived  that  it  will  hold  in  all  cases,  whether  civil  or  eri- 
minal;  lor  under  circumstances  of  resistance,  in  eiliier casi^ 
the  persons  having  authority  to  amst  or  imprison  may  npsl 
force  by  force,  and  will  be  justified  if  death  ahonM  eansin 
the  struggle;  while,  on  the  other  hand,  the  persona  itnlstiag 
wiU  be  guilty  of  murder.  (/)  And  it haa been  deddbdt  that t 
in  any  quarrel,  sudden  or  premeditated^  a  juslioeor  nenoe,€ 
stehle,  or  watchman,  or  even  a  private  perami^  be  slain  in 
deavouring  to  iieep  the  peace  and  suppress  tiie  olhqr,  he  vrin 
kills  him  wiU  be  guilty  of  munler.  (c)  ^utinonohcasstimper* 
son  slain  must  have  given  notice  of  the  pnrpsss  hr  which  he 
came^  by  commanding  the  parties  in  the  kiuff s  name  to  keep 
the  peace,  or  by  otherwise  shewing  that  it  was  not  his  intern*^ 
tion  to  tske  part  in  the  quarrel,  but  to  appease  it|(h)  «n* 
less,  indeed,  he  were  an  officer  within  his  prmer  district,  and 
[*  653]  *known,  or  generally  acknowledged  to  bear  um-oBoe  he  had 
assumed,  (t)  As  if  A.,  B.,  and  C.,  bo  in  a  turnnlt  tsgefter, 
and  D.  the  constable  come  to  appease  the  afiV*ay,  and  A*  know- 
ing him  to  be  the  constable  kill  him,  and  B.  and  C  not 
knowing  him  to  be  the  constable,  come  in,  and  finding  A*  and 
I>.  struggling,  assist  and  abet  A.  in  killing  the  constable, 
this  is  murder  in  A.,  but  manslaughter  in  B.  and  C.  (k) 
QuetdoDfl  But  it  must  be  well  remembered,  that  this  protection  or  the 
Mtoftutho*  ii^^  jg  extended  only  to  persons  who  have  authority  to  arrest 
procttdinc  or  mipnson,  and  who  use  such  authority  in  a  proper  manner; 
«c*  and  that  questions  of  much  nicety  and  difficulty  vrUl  often  arise 

upon  the  points  of  authority,  legality  of  process,  notice^  and 
regularity  of  proceeding.  The  consideration  of  these  points 
wm  be  attempted  in  a  subsequent  part  of  the  work ;  for  as  the 
consequences  of  defects  in  any  of  these  particulars  will  i^ene- 
rally  be  to  extenuate  the  crime  of  killing,  and  reduce  it  tci 

«  Fost.  S18,  h  Fo«:t.  272. 

/  Fort.  «70, 171.     1  Hale  494.    3  Inst.  56.  t  1  Hawk.  P.  C.  r.  31,  s.  49,  $0. 

S  Hale  117,  118.  k  1  Hale  438. 
g  1  Hawk.  P.  C.  c.  31.  i.  4U.  54. 
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manslatiglitrr.  the  dUcusaiun  or  tlieiit  will  perliaps  b«  better  ^^H 

inli-wltici'^l  in  tho  chuptiT  rpl»tiiig  to  tliat  Hpocicn  of  liitnii-  ^^| 

cide.  (0  ^H 

With  i-cspGct  to  tho  [tci'soiis  who  shall  be  consiUvretl  as  Ai  to  P*^^^| 
taking  u  pari  in  the  ivsistana-,  it  may  he  nbaei-ved,  that  if  the  !^"'  'n't^^^l 
pailv  whii  in  arreHttMl  yield  himself  anil  make  nu  rcaiatance,  nuitunM,  ^| 
but  others  endeavour  to  rescue  lum.  and  he  do  do  act  to  dc-  ^^M 

Claris  hiH  joining  witli  them,  if  those  who  come  To  rescue  him  ^^H 

kill  utiy  of  the  haililTs.  this  is  murder  in  them  but  not  in  the  ^^H 

party  arresteil :  but  not  »o  if  ho  do  any  act  to  eountenancc  the  ^^^| 

violence  uf  the  rescuers,  (m)     And   where  Jackson  and  four  ^^H 

others,  having  committed  a  robbery,  were  nursued  by  tliecoun-  -^^M 

try  upon  Ime  and  cry,  and  Jackson  turneu  upon  his  pursuers.  ^^H 

(others  of  the  robbers  being  in  the  same  field,  and  having  often  ^H 

resisted  the  pursuei-s)  and  refusing  to  yield,  killed  one  of  the  ^^H 

pursuers ;  it  was  lield,  Uiat  Inasmuch  *as  all  the  robbers  were  \*  654l^H 
of  a  company  and  made  a  common  resiataitet,  and  so  one  ani-  ^H 

mutetl  the  other,  all  those  of  the  roinpuny  of  the  I'obbers  that  ^^M 

were  in  the  same  field,  thoughatadistanccfrom  Joc/cstm,  were  ^^H 

IM-incipala,  viz.  present,  aiding  and  abetting :  and  it  was  also  ^^M 

held,  Uiat  one  of  the  malefactors  who  was  apprehended  a  Ut*  ^^^^^H 
tic  before  the  piirty  was  hurt,  being  in  custody  when  theatroka  _^^^^^H 
was  given,  was  not  guilty,  unless  it  could  he  proved  that  afttv  ^^^^^^M 
he  WM£  apprehended  he  iiad  animated  Jackson  Ut  kill  the  p)U^  ^^^^^^H 

If  a  man  be  arrested,  and  he  and  his  company  endeavour  a  ^^H 

rescue,  and  while  they  are  fighting  one  who  knows  nothing  of  ^^H 

tile  arrest  coming  by  act  in  aid  of  the  party  arrested,  and  one  ^^^^^^| 
of  the  hiiitiiftt  he  killed,  the  person  ro  acting  in  aid  is  guilty  Of  ^^^^^^^ 
Biuitlei- ;  for  a  nian  must  take  the  consetiiieiices  of  joining  vk  ^^^^^^H 
any  unlawful  art,  surhas  fighting;  and  his  ignorance  will  Htj^^^^^^H 
excuse  him  where  the  fact  is  made  murder  by  the  law  witholt  ^^^^^^| 
any  actual  precedent  malice,  as  in  the  rase  of  killing  an  oA*  ^^^^^^^| 
cer  in  the  due  execution  of  his  office,  (o)  But  it  should  beob*  ^^^^^^M 
served,  that  in  another  i-eport  of  the  same  case,  it  is  said  to  ^^^^^^^| 
have  been  resolved,  that  if  a  person,  not  knowing  the  cause  of  ^^^^^H 
tlio  struggle,  Itad  interposed  lietween  the  bailiff  and  tlie  party  ^^^| 

arrested,  vit/i  intent  to  prevent  iinscfiief,  it  would  not  have  ^^^H 

been  murder  in  such  person,  though  the  bailiff's  assistant  wero  ^^^^^^M 
killed  by  one  of  the  rescuers ;  (p)  and  it  should  seem  that,  in  ^^^^^^| 
a  case  of  tliis  kind,  the  material  eiu]uiry  would  be,  whether  ^^^^^^| 
the  stranger  interlered  with  the  intention  of  preserving  the  J^^^H 
peace  and  preventing  mischief;  for  if  be  interposed  for  the  "^^^^B 
express  purjtoHe  of  aiding  one  party  against  the  otlier,  he  must  ^^H 

abide  the  con»<e<|uence6  at  his  peril,  {i/)  ^^M 

A.  beat  B.,  a  constable  who  was  in  the  exerntion  of  his  ^^^ 

/  PmI,  Chap.  lit.  p  Sir  Ch»iht  Stantlic  in.)  Andrtws  (c»» 

m  SiiOhirleiStuiUf'icafe,  Kel,  s;.  oi)  I  5id.  160.  MS,  Bmnti  a«Drd.aE  cit*4  1 

n  Jacluon'i  atr,  I  Hali  4ti4,  465.  Ensl.  f.  C.  r.  5,  «.  63.  p.  f96.                         _^^^ 

■  9  Sit  Chatlci  Junior's  caw,  KfI.  ST.  <i  I  Eail.  T.  C  r.  5.  f.  83.  r.  318.              ^^H 
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^office^  and  they  were  parted ;  and  then  C.  a  friend  of  A.  rvAr 
ed  suddenly  in^  took  np  the  quarrel,  fell  upon  the  constable, 
and  killed  him  in  the  struggle ;  but  A.  was  not  engaged  in 
this  after  he  was  parted  from  B.  And  it  was  holden  by  two 
judges  that  this  was  murder  only  in  C,  and  A.  was  acquitted, 
because  it  was  a  sudden  quarrel,  and  it  did  not  appear  that 
A.  and  C.  came  upon  any  design  to  abuse  the  constable,  (r) 
But  if  a  man  begin  a  riot,  and  the  same  riot  continue,  and  an 
officer  be  killed,  he  that  began  the  riot  would,  if  he  remained 
present  at  b|^  be  a  principal  murderer,  though  he  did  not  com- 
mit the  fact  {s) 

Simnghitrst  A  great  number  of  persons  assembled  in  a  house  called  8i$- 
ouM  case,  gif^gfi^^gi^  in  Kentj  issued  out  and  committed  a  great  riot  and 
battery  upon  the  possessors  of  a  wood  adjacent.  One  of  their 
names,  viz.  A.,  was  known,  the  rest  were  not  Imown ;  and  a 
warrant  was  obtained  from  a  justice  of  peace  to  apprehend  the 
said  A.,  and  divers  other  persons  unknown,  who  were  all  to- 
gethw  in  8issingh%r$tAiQVL9^  The  constable,  with  about  »x- 
teen  or  twenty  called  to  his  assistance,  came  with  the  warrant 
to  the  house  and  demanded  entrance,  and  acquainted  some  of 
the  persons  within  that  he  was  the  constable,  and  came  with 
the  justice's  warrant,  and  demanded  A.  with  the  rest  of  the 
offenders  that  were  then  in  the  house ;  and  one  of  the  persons 
within  came  and  read  the  warrant,  but  denied  admission  to 
the  constable,  or  to  deliver  A.  or  any  of  the  malefiictors,  but 
going  in  commanded  the  rest  of  the  company  to  stand  to  their 
staves.  The  constable  and  his  assistants  fearing  mischief 
went  away^  and  being  about  five  rod  from  the  door,  B.,  C, 
D.,  E.,  F.,  &C.  about  fourteen  in  number,  issued  out  and  pur- 
sued the  constable  and  his  assistants.  The  constable  com- 
manded the  peace,  yet  they  fell  on,  and  killed  one  of  the  as- 

[  656]  sistants  of  the  constable,  and  ^wounded  others,  and  then  re« 
tired  into  the  house  to  the  rest  of  their  company  which  were 
in  the  house,  whereof  the  said  A.  and  one  6.  that  read  the 
warrant  were  two.  For  this  A.,  B.,  C,  D.,  E.,  F.,  G.,  and 
divers  others,  were  indicted  of  murder,  and  tried  at  the  king's 
bench  bar,  when  these  points  were  unanimously  determined : 

1.  That  although  the  indictment  were,  that  B.  gave  the 
stroke,  and  the  rest  were  present  aiding  and  assisting,  though 
in  truth  C.  gave  the  stroke,  or  that  it  did  not  appear  upon  the 
evidence  which  of  them  gave  the  stroke,  but  only  that  it  was 
given  by  one  of  the  rioters,  yet  that  such  evidence  was  suffi- 
cient to  maintain  the  indictment,  for  in  law  it  was  the  stroke 
of  all  that  party,  according  to  the  resolution  in  MackaUf^ 
case,  (t) 

'r  Bj  Holt,  C.  J.  and  Rooksby,  at  Hertford,      Fost.  353. 
temp.  Will.  3.  ad  tntipium  MS.  Tracy  53.    1         «  Wallls  and  others  (case  of),  1  Salk.  334. 
Eatt.  P.  C.  c.  6.  P.  63.  p.  296.   and  see  also         t  9  Co.  67,  b. 
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2*  That  in  this  case  all  that  were  present  and  assisting  to 
the  rioters  were  guilty  of  the  death  of  the  party  slain,  though 
they  did  not  all  actually  strike  him,  or  any  of  the  constable's 
company. 

3.  That  those  within  the  house,  if  they  abetted  or  counsel- 
led the  riot,  were  in  law  present  aiding  and  assisting,  and 
principals,  as  well  as  those  tliat  issued  out  and  actually  com- 
mitted the  assault ;  for  it  was  but  within  jRve  rod  of  the  house, 
and  in  view  thereof,  and  all  done  as  it  wei'e  in  the  same  in- 
stant {u) 

4.  That  here  was  sufficient  notice  that  it  was  the  constable, 
before  the  man  was  killed.     1.  Because  he  was  the  constable 

of  the  same  vill.    2.  Because  he  notiified  his  business  *at  the  \^  657] 
door  before  the  assault,  viz.  that  he  came  with  the  justice's 
warrant.     3.  Because,  after  his  retreat  and  before  tiie  'man 
was  slain,  the  constable  commanded  the  peace,  and,  notwith- 
standing, the  rioters  fell  on  and  killed  the  party. 

5.  It  was  resolved  that  tlie  killing  of  the  assistant  of  the 
constable  was  murder,  as  well  as  the  killing  of  the  constable 
himself. 

6.  That  those  who  come  in  to  the  assistance  of  tlie  consta- 
ble,  though  not  specially  called  thereunto,  are  under  the  same 
protection  as  they  that  are  called  to  his  assistance  by  name. 


4    • 


That  although  the^  constable  retired  with  liis  company 
upon  the  not  delivering  up  of  A.  yet  the  killing  of  the  assist- 
ant of  the  constable  in  that  retreat  was  murder.  1.  Because 
the  retreat  was  one  continued  act  in  pursuance  of  his  office ; 
being  necessary  when  he^ould  not  attain  the  object  of  his  war- 
rant, and  being/in  effect  a  continuation  of  the  execution  of  his 
office,  and  under  the  same  protection  of  the  law  as  his  coming 
was.  2.  Principally  because  the  constable,  in  the  beginning 
of  the  assault,  and  before  the  man  was  stiicken,  commanded 
the  peace. 

8.  It  seems  that  even  if  the  constable  had  not  commanded 
the  peace,  yet  as  he  and  his  company  came  about  what  the 
law  allowed  them,  and,  when  they  could  not  effect  it  fairly, 
were  going  their  way,  the  rioters  pursuing  them  and  killing 
one  made  the  offence  murder  in  them  all ;  for  the  act  was  done 
without  provocation,  and  the  constable  and  his  company  were 

II  yide  Lord  Dacre^s  case.     The  Lord  Da-  in  other  parts  of  the  park  ;  and  it  was   ruled 

ere  and  divers  others  came  to  shoot  deer  in  that  it  was  murder  in  them  all,  and  they  died 

the  park  of  one  Pe^am.    Maydcn,  one  of  the  for  it.     Crompt.  25,  a.     Dalt.  c.  145.  p.  47S. 

company,  killed  the  keeper  in  the  park,  the  34  Hen.  VIIL  B.  Coron.  172.    See  also  Moor 

Lord  Dacre  and  the  rest  of  the  company  being  ?S.    Kelw.  56.     1  Hale  439. 
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Of  Murder,  <  >Onimwai, 


[1 


ui; 


peaceably  retirioff ;  but  this  point  was  not  relied  «pa«» 
tiMTC  was  enough  upon  the  former  point  to  conricC  the  dt- 
liBnders.  In  the  conclusion  the  jury  fomid  nine  of  then  giBl^ 
and  acquitted  those  within,  not  oecaose  they  were  abaevty  birt 
[*  658]  because  there  was  no  dear  ^evidence  that  they  conseatei  to 
the  assault,  as  the  jury  thought ;  and  therelSnv  jndgBMHt  was 
given  i^ainst  the  nine  to  be  hanged,  (v) 


SECT.  IV. 


CASKS  WHKRB  THE  KUJilNQ  TAKBS  PLACB  IIT  THB  nWSB- 
GOTIOH  or  SOME  OTHER  CBIMIHAly  ITNLAWVVXy  M  WAIT* 
TOlf   ACT. 

Ir  an  action,  unlawful  in  itself,  be  done  d< 

with  intention  of  mischief  or  great  bodilT  barm  to  ^ 

individuals,  or  of  mischief  indiscriminately.  Call  wMn  Hmay, 
and  death  ensue  against  or  beside  the  original  iutentisaof  the 
party,  it  will  be  murder,  {x) 
pattkuiar       Under  this  head  may  be  mentioned  the  casea  of  nrtleriBr 
"^  h^wi-  ™^'^^  ^  ^^^  individual  falling  by  mistake  iht  accjowrt  npon 
dMi  Aiiiiug  another,  which,  by  the  ignorance  or  lenity  of  jnries^kavebeeB 
u|ioii  an-     sometimes  brought  within  the  rule  of  accidentai  dnlft.    Bnt 
*>^>>«'-        though,  in  a  loose  way  of  speaking,  it  may  be  called  aocirfen- 
tal  death  when  a  person  dies  by  a  blow  not  isleBded.aninst 
Aim,  the  case  is  considei-ed  by  the  law  in  a  vary  difewUil^t. 
Tlius,  if  it  appears  from  circumstances  that  tte  lq}wy  in- 
tended to  A.  whether  by  poison,  blow,  or  any  other  means  of 
death,  would  have  amounted  to  murder  if  he  had  been  killed 
by  it,  it  will  amount  to  the  same  oflTence  if  B.  happen  to  fidl 
[*  659]  by  the  same  means :  (y)  so  that  if  C.  ^havina;  malice  fgainst 
A.,  strikes  at  and  misses  him,  but  kills  B.,  niis  is  nnmr  in 
C. :  (%)  and  upon  the  same  principle,  if  A.  and  B.  engage  in 
a  deliberate  duel,  and  a  stranger  coming  between  then  to  part 
them  is  killeil  by  one  of  them,  it  is  muraer  in  the  paity  kill- 
ing, (a)    And  it  has  also  been  resolved,  that  where  A.  Ibad 

w  Siuingkunt4kOust  caic,  1  Hale  461,  2, 
3.  Tba  award  was  for  the  marshal  to  do  ox- 
ecutioni  because  they  were  remanded  to  the 
custody  of  tha  marshal,  and  he  is  the  imme- 
diate officer  of  the  court,  and  precedenu  in 
casci  of  judgmeDts  given  in  the  king*s  bench 
btTe  commonly  been,  £t  dictum  est  mares- 
caUo,  Hcc.  quod  faciat  executionem  (lericulo 
incumbtnte. 

X  Post.  S61. 

y  li.ibid.  1  Hale  441.  Williams's  case,  1 
Hale  469,  which  Holt,  C.  J.  thought  would 
haT0  been  a  case  of  murder,  if  the  indictment 
had  been  so  laid.  See  Mawgridge*s  case,  Kel. 
131. 


s  1  East.  P.  C:.  r.  5.  i.  17. 

a  1  Hale  441.     Dalt.  c.   145.  p.  473.    It 

appears  to  have  been  holden  in  such  a  case, 
where  the  combating  was  by  malice  pre- 
pense, that  the  killing  of  tha  person  who  cane 
to  part  them  was  murder  in  both  the  combat- 
ants. 22  Edw.  HI.  Coron.  tlRL  Laabard 
out  of  Dallison*8  Report,  p.  217.  But  Lord 
Hale  thinks  that  is  mistaken,  and  that  it  is  not 
murder  in  both,  unless  both  struck  him  who 
came  to  part  thorn,  and  says  that  by  the  book 
of  22  Ass.  71  Coron.  180.  (which  seems  to  bt 
the  same  case  more  at  large)  he  only  that  gave 
the  stroke  had  judgment,  and  was  executed. 
1  Hale  441.  to  which   this  note  is  subjoined ; 


;.  $  4.J      VnlmvJ'ul,,tir  n'anloii  Jc(*. 

laliL-c  acatu&t  U..  the  inastci-  of  B..  and  a^ssaulteil  liini,  and 
Fvpon  B.  tli«  MTv.-int  coming  to  tlie  ai't  of  his  iiiaslcr,  A.  kill- 
[^M  B.,  il  Uii»  niui'dcr  in  A.  as  murli  as  if  lie  linil  kilkil  thr 
istcr.  (b)  So.  whoro  A.  gave  a  poimncil  applu  to  iiia  wife 
tending  to  poison  iici-.  and  the  wife,  ignorant  of  tltc  niatUT. 
JVC  it  to  a  cliild  wlio  took  it  and  died;  tills  was  held  ipurdei* 
K  A.,  tlioagh  he  being  pi'esent  at  tho  time  endeavoured  to  dia- 
'lade  Ilia  wifo  fi-om  giving  tJie  apple  to  the  child,  (c)  And. 
wn  the  same  principle,  it  was  he)d  to  be  murder  where  A. 
ixed  poison  in  Romc  medicine  scut  hy  an  apothecary  to  her 
Isband,  wliirli  did  not  kill  him,  but  afterwards  killed  the 
loMiecarj'i  who,  to  vindicRte  his  reputation,  tasted  it  tiiinself. 
lavirig  first  stirred  it  about,  (d) 

^  So.  where  a  person  gave  medicine  to  a  woman  to  procure 
Un  abortion,  (e)  and  where  a  person  put  akewers  into  the 
•womb  of  a  woman  for  tlie  same  puiiwse,  (/)  by  which  in  both 
cases  tho  women  were  killed,  these  acta  were  held  clearly  to 
he  murder ;  for,  (bough  thr  death  of  the  women  was  not  in- 
tended, the  acts  were  of  a  nature  deliberate  and  malicious,  and 
necessarily  attended  with  great  danger  to  the  persons  on  whom 
lliey  were  practised. 

There  are  also  other  cases  where  no  mischief  is  intended  to 

any  particular  individual,  but  where  there  is  a  general  malice 

or  depraved  inclination  to  mischief,  fall   where  it  may;  and 

in  these  case«  the  act  itself  being  unlawful,  attended  w  itii  pro- 

.  bftble  serious  danger,  and  done  witb  a  miscbievous  intent  to 

[  ^vt  people,  the  killing  will  atnouiit  to  murder,  (g)    Thus,  it' 

1 4  man  go  deliberately,  and  with  an  intent  to  do  mischief,  up- 

I  9n  a  horse  used  to  strike,  or  coolly  discbarge  a  gun  amongst 

P'a  multitude  of  people,  and  death  he  the  consequence  of  such 

f  »ct8,  it  will  be  murder.  (/()     So,  if  a  man  resolves  to  kill  the 

ut  man  he  meets,  aud  does  kill  him,  it  is  murder,  although 

p  knew  bim  uot ;  for  this  is  universal  malice,  (i)     And  upou 

|e  same  principle,  if  a  man,  knowing  that  jteople  arc  passing 

tong  the  street,  throw  a  stone  likely  to  do  injury,  or  shoot 

r  a  bouse  or  wall  with  intent  to  do  hurt  to  people,  and  one 

B  tliereby  slaui,  it  is  murder  on  account  of  tlie  previous  ma- 

',  though  not  directed  against  aiiy  particular  individual : 


[*  660] 


'<  tbc  otim  dgcl 

(  not  appear  lo  In 

roraUiB  COUTH 

bitt,upon  pmiin 

g  Ih. 

IliE  couit  said,  1; 

le  thai  struck  Is  g 

uil.v  o; 

fftlo- 

nj,  but  »id  Dolhiiig  as  to  him  who  dii 

1     IIDI 

b  tttalt  43n, 

c  St»at»',c, 

in,  Plowd.  474. 

1  UB«k.r. 

C.  c.  81.  u  45. 

i  Uala  436. 

<f  Goie'i  cue 

,9Ca.ai.    IHi 

wt.  P, 

,  C.c. 

Sl.t.  45.    1  H< 

iEii436. 

<  1  HitE  439. 

/  Tincktat-.  t 

«M,  1  EBil.  V.  C 

,  c.  5. 1 

f,    17. 

g  1  H»1e  . 
331. 


1  Cat! 


1.18.  p. 


).  Rud  ••  124.  r.  S54, 


I  Hale  475.  4  Blsc.  Coin.  200.  1  Hawk. 
P.  C.  c.  S9.  >.  13.  1  E«>l.  P.  C.  c.  G.  ■.  t«. 
p.  131.  Hankiiu,  (peaking  of  llie  inttanc* 
of  (he  percon  liding  ■  bot<«  used  lo  kick 
ainoDgil  a  crowd,  Ufa,  il  would  he  mutdei 
■hough  the  rider  iDlended  no  mDre  Ihan  to  di- 
ton  biniwir  bjr  putting  iha  people  inw  a 
fright,  t  Havk.  P.  C.  c.  31.  a.  SB.  and  Mft  , 
antt,  9ti,  3. 

t  4  Blac.  Com.  SOO. 
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i^^ 


P- 


Dtatli  from 


Ad  act 
MM  with 


Of  Jftiindgr*— CMwiMJi 


for  it  is  no  excuse  that  tlie  party  waa  beat  wgfum 
neraUy.Cfc)  -t^ 

Whenever  an  anlawfhl  act»  aa  act  mdmm  im  m^ki 
in  aroaeeution  of  t^fdemunu  iatMrtioB^'  aai 
•will  be  murder :  as  if  A.  shoot  at  the  pootoy  af  B. 


iatMt. 


DMiklfoai 
am  act  !•- 


te 


ing  to  Heal  the  poaltry  and  by  auidit  afli  a  i 

be  mordor  by  reason  of  the  feloahw  Intwtian  of 

And  it  has  been  holden,  that  if  snch  olMeia  aa  ai 

in  the  statute  de  maUfadofikui  mjfmtmB,  (m)  kll 

&c  it  is  murder  in  all,  althougii  it  a|ifsir  «■*  Aa  hmm 

ordering  them  to  stand  assaulted  theanifrt^aad  Hat  thsyfcij 

and  did  not  torn  till  one  of  the  iaspera^ 

hurt  one  of  their  companions,  (a^ 

Also^  where  the  intent  is  to  do  oona  yraaft  htHjfk 

nwiiiitTn"  uBotber,  and  death  ensues,  it  wiH  be  UMrdv)  as mJL 

dOj  hum.  oaly  to  hetU  B.  in  anger,  or  fktaa  arsooacdiai 

happea  to  iLillhira,  it  will  be  no  aaoasa  «al  ha  dM 

aU  the  mischief  that  foUowed;  Ibr  what  ka  did  WM  aaAriH  fa 

t$,  aad  be  mast  be  answerable  fur  its  ooasaaamwa*    Ba  Wat 

B.  wHh  an  intention  of  doing  him  same  bailN  kad^  aai  is 

therefore  answerable  for  all  the  harm  ha  ML  (a)    Bi^  tf  a 

large  stoae  be  thrown  at  one  with  a  deHherato  iaBaftl 

thoagb  aot  to  kUI  him,  and  by  aeddea*  II  UBMm 

otiier,  this  is  murder.(p)    But  tte  aatara  af  Aa 

aad  the  manner  of  using  it,  as  cafcalalei  ta 

bodilr  harm  or  not,  will  vary  the  ailbnce  ia  di 

^ranoln*      ^'"Cre  divers  persons  resolve  generally 

r*  5521  *'**  ^  commission  of  any  breach  of  the  paaos^  Si 

to  do  an    ^^  ^^  such  a  manner  as  naturally  tends  to  raiaa 

aaiawfui     aflhtys,  as  by  committing  a  vi<dent  disseisiB  wMh 

hers  of  people^  or  going  to  beat  a  man,orrsba^ 

ing  in  opposition  to  the  sheriff's  posse^  the^  bm^  ivhmi  Apj 

engage  m  such  bold  disturbances  of  the  nubile  aeaes^  al  Adr 

peril  abide  the  event  <tf  their  actions.   And  theicibn  tf  la  Mqg 

any  of  these  acts  they  happen  to  kill  aman,  ttiejaiwaB  grilty 

of  murder,  (r)    But  it  should  be  observed,  that  ia< 

the  killing  by  any  murder  in  all  of  those  who  are 

toaether  for  an  unlawful  purpose^  merely  on  attaaal  af  Aa 

unlawful  act  done  or  in  contemplation,  it  must  happea  dmrfag 

Ihe  actual  strife  or  endeavour,  or  at  least  within  aack  a  rea« 


act. 


k  1  Hala  47S.  3  Inst.  57.  1  East.  P.  C.  r. 
S.t.  18.  p.tS]. 

I  Fott.  S58,  UB. 

»ftlEdir.1.fC.3.1Hale491.  Tbeftatuta 
3  aad  4  W.  aad  M.  c.  10.  i.  5.  empowart 
of  daar  ia  any  iadoMd  land^  or  aaj 
I  under  them,  to  reiitt  oSenders  in  like 
mnner  ae  in  ancient  parks.  And  by  sut.  4 
and  5  W.  and  M.  c.  23.  s.  4.  lords  of  manors, 
ar  aay  others  authorized  by  them  as  garoe- 
kaapars,  may  resist  offenders  in  the  nif^t  with- 
in Uieir  retpectiTe  manors  or  royalties,  in  the 


same  manner  and  with  eqaal  indtanity  aa  if 
the  fact  had  been  committed  ui  aay  aaolm 
chase,  Su. 

n  lEasl.  P.C.  c&  a.  SI.  n.  SSU. cHfaf  1 
MS.  Sum.  145.  175.  Svoi.  Sf.  48  PaaaTstt. 
%  RoU.  Rep.  ItO. 

0  Fost.259. 

p  1  Hale  440,  441. 

q  Kel.lS7.     1  East.  r.C.c.ff.e.at.p.S57. 

r  1  Hawk.  P.  C.  c.  SI.  s.  51.  ataandC  17. 
1  Hale  439,  et  tegu.  4  Blac.  Com.  Sia  1 
East.  P.  C.  c.  55.  s.  S3,  p.  257. 


Ut.  I.  $  4.]         Vntawftd,  or  fFanlon  .icU. 

tnable  time  Hilerwanis  as  mity  leave  it  probable  tliiit  no  ivesh 
ivocntion  intervened.  (») 
I  And  it  should  also  bo  observed,  tliat  the  fact  must  appear 
B  have  been  committed  atrictly  inpraHe4yuHon  of  Ike  purpose  for 
hich  the  parly  teas  assembleil ;  and  tlierefure,  if  divtrn  per- 
s  he  engaged  in  uii  iinluwrul  act,  and  one  of  tUem.  with 
■ilicc  jiTopcnw  against  one  of  his  companiiinH,  finding  an 
Mwi-tunity,  kill  him,  the  rest  arc  not  concerned  in  the  goilt 
ftliRt  act,  because  it  had  no  connection  with  the  crime  incon- 
inplation.  (t)  So,  whei'e  two  men  were  beating  itnother  man 
I  the  street^  and  a  stranger  made  some  observation  upun  the 
"Welty  of  the  act,  upon  wbicli  one  of  the  two  men  gave  him 
'Jltni-tal  stab  with  a  knife;  and  bolli  tlie  men  were  indicted 
9  principals  in  the  mnrder ;  although  both  were  doing  ui  un- 
wful  act  in  beating  the  man,  jet  as  the  death  of  the  stranger 
d  not  ensue  upon  that  act,  and  as  it  appeared  that  only  one 
I  them  intended  *any  injury  to  tlie  person  killed,  the  judges 
'ere  of  opinion  tliat  the  other  irutild  not  be  guilty,  eitlier  as 
prinripal  or  accessory ;  and  ho  was  acquitted.  (») 

In  a  case  where  a  party  of  smugglers  were  met  and  opfmsed 
by  an  officer  of  the  crown,  and  during  the  scuffic  which  ensued 
a  gnn  was  discharged  by  a  smuggler  which  killed  one  of  his 
own  gang,  the  question  was,  w'hether  the  whole  gang  were 
guilty  of  this  murder ;  and  it  was  agreed  by  the  court,  that  if 
tlie  king's  ofiicer,  or  any  of  his  assistants,  had  been  killed  by 
the  shot,  it  would  have  been  munler  in  all  the  gang ;  and  also, 
that  if  it  had  apjwarcd  that  the  shot  was  levelled  at  the  officer, 
or  any  of  his  assistants,  it  would  also  have  amounted  to  murder 
in  the  whole  of  the  gang,  though  an  accomplice  of  their  own 
were  the  person  killed.  (ic)  The  point  upon  which  this  case 
turned  was,  that  it  did  not  ajtpcar  from  any  of  the  facts  founil, 
fJtat  the  gun  was  discharged  in  pivsecwtion  oj  Uie  purpose  far 
which  the  party  was  assembled,  (a-)  I  ii  another  case  the  priawi- 
ers  were  hireuby  a  tenant  to  a-snist  iiim  in  caiTying  away  bis 
Jlpusehold  furniture  in  onlcr  to  avoid  a  distress.  They  accord- 
igly  assembled  for  this  purpose  armed  witb  bludgeons  and 
fer  offensive  weapons,  and  a  violent  nAVay  took  place  between 
1  and  the  landloni  of  tlie  house,  who,  accompanied  on  bis 
■t  by  another  set  of  men,  came  to  prevent  the  removal  of  the 
The  constable  was  called  in  and  produced  his  autho- 
!y,  but  could  not  induce  them  to  disperse :  and,  while  they 
e  fighting  in  the  street,  one  of  the  company,  but  which  m 
1  was  not  known,  killed  a  boy  who  was  standing  at  bis 
ther's  door  looking  on,  but  totally  unconcerned  in  the  aflroy. 
%e  question  w^  whether  this  was  murder  in  all  the  coni' 


lia»  tweo 
coRiinilUid 
.uicly  |a 
proHcuilon 
or  itn  pui- 


(  1  Eoit.  P.  C.  c.  S.  ».  34.  p.  aS9. 

(  1  HmL  p.  C,  c.  31,  (.  SS.      Foft.  351. 

And  Me  th«  cbaige  of  Podst,  J.  on  a  ipecial 

^—commlMioa  for  the  iiia)  of  Jackion  and  Oibsis, 

^■■t  t^ichetUr,  9  St.  Tii.  (cJ.  bv  Hm-ti.)  1 1S. 


t  I  Hawk.  P.  C.  c.  31.  •■  se- 
ll Pluromei's  caie,  Krl.  109. 
c  Po>t.  353.  and  ice  MannU  and  H    .     . 
<F.  1  Hnlc  4'10.  441.  cited  fiom  Or.  IM,  N| 


6fiS  Of  Mtriif.  .EpwKlll. 


IMUiy ;  and  HolU  C.  J.  and  Fdl8ifea»  C  !•  VWB  tf 
that  it  was  murder  in  all  the  companyt  toCHne  tktgr  iiM«  dl 
engaged  in  an  nnlawfal  act»  by  waoeediBC  •telkanflMjafcr 
the  constable  had  interposed  and  cohbmmM  IhsB  to  k«f  tb 
peace ;  especially  as  the  manner  in  wkkk  ttej  or^jmslj 
assembled,  namely,  with  ofRnniTe  weapons  9mA  in  a  iMsai 
manner,  was  ronti-ary  to  law.  M  Bnt  the  lymllj  sf  tb 
judges  held,  that  as  the  boy  was  mwd  ts  bb  nMOMerwiln 
the  affhiy,  his  having  been  UUedby  OMoTtka  eoMpuiTCsril 
not  possibly  allbct  the  rest;  for  the  iMNnicido  adastliafpa 
in  prosecution  of  the  illegal  act  (•)  And  H  neeuM  Ikat  ttii 
opinion  proceeded  upon  the  ground  that  tiMre  wan  no  evidence 
to  shew  that  the  stroke  by  which  tbeboy  wanUllelwaneittBr 
levelled  at  any  of  the  opposing  partjy  or  wna  leveHpd  nt  him 
upon  the  supposition  that  he  was  one  of  tka  enpsaenta^  and 
therefore  that  it  was  not  given  in  prosecntlon  ei  the 
for  which  the  party  was  assembledl  (u) 


SECT.  V. 

CASES  WHERE  THE  KULIHO  TAKES  FLfCB  0  cimm^lOMmSB 

OP  SOME  isAWYVJs  ACT  nEiiTO  cniMiirAiAT  OB  iimMn»- 

IiT  PEEFOEMED,  OR  OF  SOME   ACT  FEBEWMaP  WmOOT 
PEOPER  AUTHORITY. 


Due  caution  should  be  observed  by  all  pstaonn  in  the 
discharge  of  the  business  and  duties  of  their  itspeciive  Na- 
tions, lest  tiiey  should  proceed  by  means  which  |BPe  criitinal 
or  improper,  and  exceed  t)ie  limits  of  thrir^mnthority.    TUs 
will  more  especially  require  the  attention  of  oAons  of  jns- 
tice,  and  should  be  kept  in  mind  by  those  who  have  to  ad- 
[*  665]  minister  ^correction  in  foro  domesHcOf  and  by  person  em- 
ployed in  those  common  occupations  from  wmch  danger  to 
others  may  possibly  arise. 
Officers  of       It  has  been  shewn  in  a  former  part  of  this  cbapfenTf  (k)  that 
IS^kJwo*'  «"««'«•«  of  justice,  when  in  the  execution  of  their  oflces,  are 
v^tij.     '   specially  protected  by  the  law;  but  it  behoves  them  to  take 
care  that  they  do  not  misconduct  themselves  in  the  discharge 
of  their  duty,  on  pain  of  forfeiting  such  protection.    Thus, 
though  in  cases  civil  or  criminal,  an  officer  may  rqiel  force  by 
force,  where  his  authority  to  arrest  or  imprison  is  resisted, 

y  Tb«7  cited  Sumf.  17,  40.  Fits.  Cor.  350.  Adod.  8  Mod.  165.    See  alto  KftUw.  161. aod 

Cromp.  244.  Bothwick's  cas«,  Dougl.  202. 

M  Hodgson  and  others  (case  of)  1  f^ach  6.  a  1  East.  P.  C.  c.  5.  s.  33.  p.  258,  258,  and 

See  Plummcr^s  case,  ante,  note  (ir)  12  Mod.  see  the  remarks  of  Lord  Hale  upon  the  case  of 

629.  Thompson*8  case,  Kel.  66.    Anon,  cited  Mansell  and  Herbert  (Dv.  128,  b.)  in  1  Htl« 

by  Holt,  C.J.  lUachT.  note<'i>,  aniacase  440,441. 

b  Jnle^  650.  ^/  trt^i. 
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and  will  be  justified  in  so  doing  if  death  should  be  the  conse- 
quence ;(c)  yet  he  ought  not  to  come  to  extremities  upon 
every  slight  interruption,  nor  without  a  reasonable  neces- 
sity* (d)    And  if  he  should  kill  where  no  resistance  is  madey 
it  will   be   murder:  and   it  is  presumed  that  tfie  offence 
would  be  of  the  same  magnitude  if  he  should  kill  a  party 
after  the  resistance  is  over  and  the' necessity  has  ceased,  pro- 
vided that  sufficient  time  has  elapsed  for  the  blood  to  have 
cooled,  (f)    And  again,  though  where  a  felon  flying  from 
justice  is  killed  by  the  officer  in  the  pursuit,  the  homicide  is 
justifiable  if  the  felon  could  not  be  otherwise  overtaken ;(/) 
yet  where  a  party  is  accused  of  a.  misdemeanour  Mly,  and 
flies  from  the  arrest,  the  officer  must  not  kill  him,  though 
there  be  a  warrant  to  apprehend  him,  and  though  he  can- 
not otherwise  be  overtaken;  and  if  he  do  kill  him  it  will  iii 
general  be  murder,  {g)    So,  in  civil  suits,  if  the  party  against 
whom  the  process  has  issued  fly  from  the  officer  endeavour- 
ing to  arrest  him,  or  if  he  fly  after  an  arrest  actually  made, 
or  out  of  custody  in  execution  for  debt,  and  the  officer  not 
being  able  to  overtake  him  make  use  of  any  deadly  weapon, 
and  by  so  doing,  or  by  other  me^ps,  intentionally  kill  nim 
"^in  the  pursuit,  it  will  amount  to  murder.  (A)    And  also  in 
the  case  of  impressing  seamen,  if  the  party  fly,  it  is  con- 
ceived that  the  killing  by  the  officer  in  the  pursuit  to  over- 
take him  would  be  manslaughter  at  least,  and  in  some  cases 
murder,  according  to  the  rules   which   govern   the  case  of 
misdemeanours;    paying    attention,   nevertheless,    to    those 
usages  which  have  prevailed  in  the  aui-ser%'ice  in  this  re- 
spect, so  far  as  they  are  authorised  by  tne  courts  which  have 
ordinary  jurisdiction  over  such    matters,  and   are  not  ex- 
pressly repugnant  to  the  laws  of  the  land,  (i) 

If  an  officer  make  an  arrest  out  of  his  proper  district,  or 
have  no  warrant  or  authority  at  all,  he  is  no  legal  officer, 
nor  entitled  to  the  special  protection  of  the  law:  and  if  he 
purposely  kill  the  party  for  not  submitting  to  such  iUejeal 
arrest,  it  will  be  murder  in  all  cases,  at  leaat  where  an  inoif- 
ferent  person  acting  in  the  like  manner,  without  any  such 
pretence,  would  be  guilty  to  that  extent.  (A)  Thus  where  a 
warrant  had  been  directed  from  the  Admiralty  to  Lord 
Danby  to  impress  seamen,  and  one  Browning  his  servant, 
without  any  warrant  in  writing,  (I)  impressed  a  person  who 


[*  666] 


c  ArUt  652. 

d  4  Blac.  Com.  180. 

e  1  East.  P.  C.  c.  5.  s.  63.  p.  297. 

/  1  Hale  481.  4  Blac.  Com,  179.  Fosi. 
271, 

VFo8t.271.     1  Hate  481. 

h  1  Hale  481.  Fo«t.  271.  1  East.  P.  C. 
c.  5.  8.  74.  p.  906,  307.  Laying  hold  of  the 
prisoner  and  pronoancing  words  of  arrest,  is 
an  actual  arrest ;  or  it  may  be  made  without 
actually  laying  hold  of  him,  if  he  submit  to 


the  arrest.  Horner  r.  Battyn  and  another, 
Bull.  N.  P.  62.  and  see  1  East.  P.  C.  c.  5.  s. 
68.  p.  300. 

t  1  East.  P.  C.  c.  5.  s.  75.  p.  308.  Borth* 
wick^s  case,  Dougl.  207. 
k  1  East.  P.  C.  c.  5.  s.  78.  p.  SIS*  ^ 
/  A  verbal  delegation  of  the  powtf  to  !»• 
press  seamen  was  held  bad  in  Bofthifkk^g 
case,  Dougl.  207.  though  it  appeared  t»  be 
the  usage  of  the  navy,  and  that  tbe  petty  oA- 
cers  had  usually   acted  without  anjr  other 


AM 
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and  upon  hii  tiytaig  te  ctope  UIM  Umi  it 
wai  aiyndlged  murder,  (m)    Aid  when  tie  ctqfaim  eC  t 
OMtt  of  war  htui  a  warrmnt  for  faipeeeiug  ■■iiMBp  ip« 
wUch  a  deputation  was  indoned  ia  the  wnal  fira  to  th» 
P  6671  *limitenaat;  and  the  mate,  wifli  the  priewwr  Dix«H  ul 
^  ^  aone  others,  but  witimit  either  the  a^taui  or  UentaHiib 

impressed  one  Anthony  How,  who  nevier  was  a  niariiie^  fcnt 
was  servant  to  a  tobacconist,  and  upon  How  ■^'^'^g  sssn 
resistance,  and  for  that  purpose  drawis^  a  kaitt,  wMch  he 
heU  in  his  hand,  Dixon,  with  a  large  walking  slickt  aboat 
four  feet  long,  and  a  great  knob  at  the  ead  of  M»  gave  Hew 
a  violent  blow  on  the  side  of  his  head,  of  which  fie  died  hi 
about  fourteen  days ;  it  was  adjudged  HMvder.  Tkt  ca^ 
turo  and  detention  of  How  were  considered  an  nnlawlU  en 
two  accounts ;  first,  because  neittcr  the  caatski  or  iiente- 
nant  were  present,  sad  Dixon  was  no  lawfUeflov  lor  the 
purpose  of  pressins,  nor  an  assistant  to  a  ImdU  oBoer; 
secondly,  because  How  was  not  a  pnyer  oi|}ect  ts  he  hn- 
pressed.  It  was  lawful  therefon,  under  these  liuBSMlsmin 
for  How  to  defend  himself;  and  Dixon's  UUhsg  Um»  in 
sequence  of  an  unlawful  capture  and  diitimtlisn»  wna 
der.  (a) 

Oaolers  and  their  officers  are  under  1km 
protection  as  other  ministov  of  justice:  hut  in  regard  ts 
the  great  jjower  which  tiiey  have,  and,  whUeit  is  eneiTised 
10  moderation,  ought  to  have  over  tiirir  prissnmub  fl^  law 
watches  tlieir  conduct  with  a  jealom  eye.  If 
prisoner  under  their  care  die,  wheflier  by  dissL 
dent,  the  coroner,  d^n  notice  of  such  death*  whi^  nottee 
the  gaoler  is  obliged  to  give  in  doe  time,  oo|^  to  reoert  to 
the  gaol ;  and  there,  upon  view  of  the  body,  ssako  inqjmsi- 
tion  into  the  cause  of  tiie  death ;  and  if  tiie  death  was  owiqg 
to  cruel  and  oppressive  usage  on  the  jjpart  <^  Ae  garier  or 
any  officer  of  his,  or,  to  speak  in  the  language  of  the  law»  to 
dure$$  of  imprisonmentf  it  will  be  deemed  vnlfol  nurdsr  to 
the  person  guilty  of  such  duress,  (o)  Tlie  person  gnillf  «f 
such  duress  will  bo  the  party  liable  to  prosecutiout  booMSi^ 
[*  668]  ^though  in  a  civil  suit,  the  principal  may  in  some  casss  be 
answerable  in  damages  to  the  party  injured  through  the 
default  of  the  deputy ;  yet,  in  a  capital  prosecution,  &  sde 
object  of  which  is  the  punishment  of  the  delinqueskf  esch 
man  must  answer  for  his  own  acts  or  defaults,  (p) 

A  gaoler,  knowing  that  a  prisoner  infected  with  the  smsll 
pox  lodged  in  a  certain  room  in  the  prison,  confined  ano- 


Duraat  of 

tmmtbf 
gaolerf. 


authority  than  such  verbal  orders.  But 
the  usage  was  coosidcred  as  directly  repug- 
nant to  the  laws  of  the  land. 

m  O.  B.  13th  October  1690,  Rokeby^s 
MS.  ciud  in  Sent.  Foster^s  MS.  and  in  I 
East.  P.  C.^  313. 

n  Dixon*s  case,  Kinz$t,  Ass.  1756,  cor. 


Dennison  J.  (said  to  be  1758  in  Serjeant  Fos- 
ter's MS.)  cited  in  1  East.  P.  G.  c.  &  s.  80l  p- 
313. 

o  Fost.  33K    1  Hale  465. 

9  Fost.  322.  Huggint  and  Earnet  (case 
of)  t  Str.  88f . 


I4P.  1.  ^  5.]    Laiefttl  Jds  n^nperttj  performed. 
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Otcr  }iris»ii(T  ^^itinftt  lih  tt'iW  in  the  Hiiiru>  ruoiiu    The  M- 
roiid  |)nsi)iier.  wUo  hid  not  h»(l  the  dutcmpcrt  of  wblolt  fact 
tbe  gauler  hat)  notice,  caught  the  distoupcr.  and  dinl  of  it : 
-  this  was  Iioldvn  to  be  murder.((/) 

Uuggini*  wiw  wurden  oi'  thu  Fleet  )tr!s6ii.  with  power  to  <J«e  oi 
t'xccutc  the  ofllce  by  deputy,  and  ap|>ointvd  one  liibbon,  ^"^^ 
M'iio  acted  as  deputy.  Gibbon  ba<I  a  uervant  Barnes,  whOHc  Bunei, 
business  it  fias  to  take  cure  of  tlie  prisnnei's,  and  pai'ticu* 
larly  of  one  Arne;  and  Barnes  put  Arne  into  a  new-built 
room,  over  the  common  aewer,  the  walls  of  which  were 
damp  and  unwholesome,  and  kept  hiiu  without  lire,  cham- 
ber pot,  or  other  net:es8ary  convenience,  for  forty-four  days, 
when  he  died.  It  appeared  that  Barnes  knew  tlie  unwhole- 
some  situation  of  the  room,  and  that  Buggins  knew  the  con- 
flition  of  the  room  fifteen  days  at  least  before  the  death  of 
Arne.  as  he  had  been  once  present  at  the  prison,  and  seen 
Arne  under  such  dure^ts  nf  imprisonment,  and  turned  awayi 
at  which  time  Barnes  shut  the  door  of  the  room,  in  vhicii 
Ame  continued  till  he  died.  It  was  Touiid  that  Ante  had 
sickened  and  died  by  duress  of  imprisonment,  and  that  dur- 
ing the  time  Gibbon  was  deputy  Iluggins  sometimes  acted 
as  warden.  Upon  these  facts  the  court  wei-e  clearly  of  opi- 
nion that  Barnes  was  guilty  of  murder.  But  they  thought 
that  Muggins  was  not  guilty,  as   it   could   not  be  infeired 

lUi  merely   seeing    the  deceased  once  during  his  canfine- 

mt,  'that  Uuggins  knew  that  his  situation  was  occasioned  [*  669] 
f  the  improper  treatment,  or  that  lie  consented  to  the  conti- 
^_  niire  of  it :  and  they  said,  that  it  was  material  that  tlio  species 
of  duress  by  which  the  deceased  came  to  his  death  rould  not 
be  known  by  a  bare  looking  in  upon  him.  Uuggins  could 
not  know  the  circumstances  under  which  he  was  placed  in  the 
room  against  his  consent,  or  the  length  of  his  conflncmcnt,  w 
bow  long  he  had  been  without  the  decent  necessaries  of  life : 
and  it  was  likewise  material  that  no  Hp}dicati»n  was  mode  t» 
Haggins,  which  perhaps  might  have  altered  the  case.  And  the 
t  seemed  also  to  tliink  that  as  Barnes  was  the  8crv«it  of 
»i.  and  Gibbon  had  the  actual  management  of  the  prison, 

t  accidental  presence  of  the  principal  would  not  amount  to 
k  revocation  of  the  authonty  of  tlie  deputy,  (r) 

With  i-cspect  to  tlie  duty  of  officers  in  tlie  execution  of  ""'?  " 
criminals,  it  has  been  laid  down  as  a  rule,  llial  the  executioa  "hetu"u- 
ought  mil  to  vara  from  the  judgment,  for  if  it  doth  the  officer  tion  oftd^ 
w  ill  be  guilty  of  ielony  at  least  if  not  of  murder,  (s)     And  in  ">'"»•'       M 
conformity  to  tliis  rule  it  has  been  holden,  that  if  thejiidgment  fl 

be  to  be  hanged,  and  the  officer  behead  the  party,  it  la  mur-  V 
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case  of  CasiftI      3  Lord  Ray  in.  1514.     Tuat,  3Sa.     I  East.  Pi 
I  ippfBl  of  mui:-      C.  c.  B.  s.  93.  p.  33t,  33S. 

iIHbIcSOI.    SHale411.    Sloil-Atlll 
:or)SStta.(«.      '  ■""  " —  ■•"  '  ' 


4  Bint.  Com.  m. 


OfMufi^.  [MMLia^ 


dftr ;  (I)  Mid  that  even  the  king  cunot  change  the 
of  the  law  by  altering  the  hanging  or  bnrning  into 
though,  wlien  beheading  is  part  of  the  oenteMeb  the  Ung  aej 
remit  the  rest  (a)  But  others  have  thought  more  jnatlj  tttf 
this  prerogative  of  the  crown*  fiMinded  in  merCT*  and  heme 
morially  exeirisedf  is  part  of  the  common  law;(w)  and  thk 
though  the  king  cannot  by  his  prerogative  vary  the  evrcntim 
80  as  to  aggravate  the  punishment  beyond  the  inlmitioB  of  the 
law,  yet  he  may  mitigate  the  pain  or  infamy  of  it :  aad  accord^ 
[  670]  ingly  that  an  cAcer  acting  upon  *a  warrant  from  the  crmwm 
for  beheading  a  person  under  sentence  of  deatt  for  iUs^y 
would  not  be  guilty  of  any  olBnioe.(ar)  But  the  mle  mav 
ajmly  to  an  officer  varying  from  the  judgment  of  Us  own  hea^ 
and  without  warrant  or  tiic  colour  A  authority,  (y) 
^^|2[|^^^  Parents,  masters,  and  other  persons  havii^;  anthority  ta 
ntftico.  /mo  domesticKh  may  give  reasonable  correction  to  these  nnder 
tiieir  care ;  and  if  death  ensue  without  their  fault,  it  will  be 
BO  more  than  accidental  death.  But  if  the  correction  eioeed 
the  bounds  of  due  moderation,  either  in  Ae  meaenre  of  it,  or 
in  the  instrument  made  use  of  for  that  puipoaey  die  death  ensu- 
ing will  be  either  murder  or  manslaughter,  aooording  to  the 
circumstances  of  the  case.  Where  the  fact  is  doae  wilh  a 
dangerous  weapon,  improper  for  correction,  and  likely  (the 
age  and  strength  of  the  party  being  duly  considerad)  to  kill 
or  maim ;  such  as  an  iron  bar,  a  swora,  a  pestle^  or  great 
staff;  or  where  the  party  is  kicked  to  the  gromd,  his  belly 
stamped  upon,  and  so  killed,  it  will  be  murder.  («)  Thus, 
whore  a  master  had  employed  his  apprentice  to  do  aome  work 
in  his  absence,  and  on  his  return  found  it  had  been  neglected, 
and  thereupon  threatened  to  send  the  apprentice  to  Bridewell, 
to  which  the  apprentice  t*cplied,  **  I  may  as  well  work  there, 
as  with  such  a  master ;"  upon  which  the  master  struck  toe 
apprentice  on  the  head  with  a  bar  of  iron  which  he  had  in  his 
hand,  and  the  apprentice  died  of  the  blow ;  it  was  hdd  mur- 
der :  for  if  a  father,  master,  or  school«master,  correct  his  child, 
servant,  or  scholar,  it  must  be  with  such  things  as  are  fit  for 
[*  671]  correction,  and  not  with  such  instruments  as  *may  probaUy 
kill  them ;  otiierwise,  under  pretence  of  correction,  a  parent 
may  kill  his  child ;  and  la  bar  of  iron  is  no  instrument  of 
correction,  (a) 
Pmonifoi-  If  persons,  in  pui*suit  of  their  lawful  and  common  occupa- 
Seir"coin-  ^®'*®»  ^^  danger  probably  arising  to  others  from  their  acts, 

I  1  Hale  433,  454,  466,  501.    2  Hale  411.  be  burned  for  treason,  to  strangle  them  at  tbe 

3  Inst.  52*    4  Blac.  Com.  179.  stake  before  the  fire  reached  them,  tboofh  tbe 

u  3  Inst.  5t.    S  Hale  412.  letter  of  the  judgment  was  that  they  should  be 

V  Post.  270.    F.  N.  B.  244  h.     19  Ryro.  burnt  in  tbe  fire  till  the^were  dead.    Fost. 

Fmd»U4.  268.    Tbe  30  Geo.  HI.  c.  43.  now  dutca 

X  Fost.  268.    4  Blac.  Com.  405.     1  East,  that  they  shall  be  hanged  as  other  offenders. 

P.  C.  c.  5.  s.  96.  p.  335.  s  1  Hawk.  P.  C.  c.  29.  s.  5.     1  Hale  453. 

y  It  was,  however,  tbe  practice,  founded  in  473.     Keite^s  case,  1  Lord  Raym.  144. 

humanity,  when  women  were  confiemne d  t"  n  Fost.  262.    Gregg's  case,  KeU  61. 
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and  yet  persist^  without  giving  sufficient  warning  of  the  dan-  >non  occu- 
gcr,  the  death  which  endues  will  be  murder.  Thus,  if  work-  P^^'^>^* 
men  throwing  stones,  rubbish,  or  other  things  from  an  house, 
in  the  ordinary  course  of  their  business,  happen  to  kill  a  per- 
son underneath,  the  question  will  be,  whether  they  deliberately 
saw  the  danger,  or  betrayed  any  consciousness  of  it.  If  they 
did,  and  yet  gave  no  warning,  a  |;eneral  malignity  of  heart 
may  be  inferred,  (b)  and  the  act  will  amount  to  miurder  from 
its  gross  impropriety,  (c)  So  if  a  person  driving  a  cart  or 
other  carriage,  happen  to  kill,  and  it  appear  that  he  saw,  or 
had  timely  notice  of  the  mischief  likely  to  ensue,  and  yet  drove 
on,  it  will  be  murder,  (d)  The  act  is  wilful  and  deliberate^ 
'and  manifests  a  heart  regardless  of  social  duty,  (e) 


SECT.  VI. 

OF  THE    INDICTMENT,*  TRIAX,  &c(2) 

Although  the  prisoner  may  be  charged  with  murder  by  indictment. 
the  inquisition  of  the  coroner,  it  is  usual  also  to  prefer  an 
indictment  against  him.    And  it  is  said  to  be  proper  to  frame 
an  indictment  for  .the  oflfence  of  murder  in  all  cases  where  the 

6  .^nie,  660.  d  1  Hale  475.    Fotu  263.    1  East.  P.  C. 

c  3  Inst.  57.    4  Blac.  Com.  194.    1  East.      c.  5.  s.  38.  p.  S63. 
P.  C.  c.  5.  8.  38.  p.  262.  e  Fost.  263. 

(2)  Pbnnsyltania. — In  ao  indictment  for  murder  it  is  not  necessary  so  to 
describe  the  offence,  as  to  shew  whether  it  be  murder  of  the  first  or  second 
degree,  nor  that  the  indictment  should  conclude  against  the  form  of  the  act  of 
assembly.  White  v.  Commonwealth,  6  Binn.  179.  Nor  la  it  necessary  that 
an  indictment  for  murder  should  charge  it  to  have  been  committed  by  a  wilful, 
deliberate  and  premeditated  killing,  as  expressed  in  the  act  of  assembly. 
Commonwealth  v.  Joyce  &  aL  cited  in  the  above  case,  6  Binn.  183. 

When  a  statute  creates  an  offence,  the  indictment  must  charge  it  as  being 
done  against  the  form  of  the  statute ;  but  when  the  statute  only  inflicti  a 
penalty  upon  that  which  was  an  offence  before,  it  need  not  be  laid  to  be  against 
the  form  of  the  statute,  because  in  truth  the  offence  does  not  violate  the 
statute.  So  decided  in  the  case  of  Commonwealth  v.  Searle,  2  Binn.  339.  6 
Binn.  182. 

The  ondssion  of  the  technical  epithets,  feloniously,  wilfully,  and  of  his 
malice,  aforethought,  as  applied  to  the  fnanner  ofkilUng^  in  an  indictment  for 
murder,  is  fatal.  The  indictment  stated  that  the  assault  was  made  feloniously, 
wilfully,  &c.  but  did  not  allege,  that  the  striking^  kickiatg^  kc.  (which  consti- 
tuted the  manner  of  killing  in  that  case)  were  done  feloniously,  wilfully,  kc. 
Commonwealth  v.  Honeyman,  2  Dall.  288. 

The  words,  languishing  did  hve,  in  an  indictment  for  nnirder,  are  not  a 
material  part  of  the  indictment,  and  may  be  struck  out.  Pennsylvania  v. 
Bell,  Addis.  171,  173. 

VOL.  r.  46 
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degree  of  the  offence  is  at  all  doubtful ;  questions  of  b 
being  frequently  of  a  complicated  nature,  and  the  prisoner,  if 
r*  6721  charged  with  murder,  having  an  advantage  in  *this  respect, 
that  an  acquittal  is  a  perpetual  bar  against  any  other  indict- 
ment for  the.  same  death.  CfJ 

With  res])ect  to  the  place  in  \^'bich  the  indictment  is  to  be 
preferred,  it  will  be  necessary  to  state  some  of  tlie  legislatiTe 
enactments  by  which  trials  for  murder  are  regulated. 
In  what         Murder,  like  all  other  offences,  must  regularly,  according 
Pjf^  ^^^    to  the  common  law,  be  enquii-ed  of  in  the  county  in  which  it 
roust  he  in-  ^^  Committed.    It  appears  however  to  have  been  a  matter  of 
dieted.        doubt  at  the  common  law,  whether,  when  a,  man  died  in  one 
county  of  a  stroke  received  in  anotlier,  the  offence  could  be 
considered  as  having  been  completely  committed  in  either 
county ;  {g)  but  by  the  statute  2  and  3  Edw.  VI.  c.  24.  s.  2.  it 
is  enacted,  that  tlie  trial  shall  be  in  the  county  where  the  deatli 
happens.    The  fourth  section  of  this  statute  also  makes  pro- 
vision for  the  trial  of  an  accessory,  where  the  murder  is  com- 
mitted in  one  county  and  the  party  is  accessory  thereto  in  any 
other  county,  and  enai^ts,  tliat  an  indictment  against  such  acces- 
sory  in  the  county  where  the  offence  of  accessory  is  committed, 
^  shall  be  as  eflectual  as  if  the  principal  offence  had  been  com- 

^  mitted  within  the  county  wliere  the  indictment  against  the 

accessory  shall  be  found.  And  authority  is  given  to  the  judges 
of  gaol  delivery,  &c.  or  two  of  tliem,  of  the  county  where  the 
offence  of  the  accessory  shall  have  been  comnutted,  on  suit  to 
them  made,  to  write  to  the  keeper  of  the  records  where  tlie 
principal  shall  have  been  convicted,  to  certify  tiiem  whether 
such  principal  be  attainted,  convicted,  or  otherwise  discharg- 
ed, which  he  is  required  to  certify  under  his  seal.  {K\ 
[*  673]  *If  a  person  be  stricken  and  die  in  the  countj-  of  A.,  and 
the  body  be  found  in  B.,  it  is  to  be  removed  into  A.  for  the 
coi-oner  of  that  county  to  take  the  inquest  (i) 
Trial,  By  the  statute  26  Hen.  YIII.  c.  6.  it  is  enacted,  tfiat  mur- 

rourder^fs^  der  and  other  felonies  committed  in  JFaUs  may  be  enquired 
committed   of  and  tried  upon  an  indictment  in  tlie  next  adjoining  English 
in  Wales,    county  whcre  the  king's  writ  runneth :  and  HerefmL$hirehzB 
been  holden  to  be  the  next  adjoining  English  county  to  8<mlth 
Walesj  and  Shropshire  to  A})rth  Wales :  (J)  but  it  has  been 

/  1  East.  P.  C.  c.  5.  s.  105.  p.  340.    .'lutrc-  g  2  Hawk.  P.  C.  c.  25.  s.  36.    1  East.  P. 

fw  acquit  would  be  a  good  plea  to  an  indict-  C.  c.  3.  s.  128.  p.  361. 

ment  for  manslaughter  of  the  same  person;  k  2  and  3  Edw.  VI.  c.  24.  s.  4.    Jntt56. 

but  it  is  also  laid  down  that  if  the  party  be  Uefote  this  statute,  the  coroner,  super  rwvn 

indicted  for  manslaughter  and  acquitted,  hu  rajTMm,  might  have  enquired  at  common  law, 

cannot  be  indicted  for  the  same  death  as  mur-  of  all  accessories  or  procurers  before  the  fiict, 

der,  the  crimes  differing  only  in  degree,  and  though  the  procurement  were  in  another  coon- 

the  fact  being  the  same.    2  Hale  246.     Hoi-  ty.     1  Hale  427. 

croft's  case,  4  Rep.  46  J).    And  autrefois  acquit  i  2  Hale  66.     1  MS.  Sum.  54.     1  East.  P. 

or  attaint  upon  an  indictment  for  murder,  is  a  C.  c.  5.  s.  127.  p.  361. 

good  bar  to  an  indictment  for  petit  treason  for  j  Athos'  case,    (father  and  eon,)   8  Mod. 

the  same  fact,  and  so  i  eonrerso,  Fost.  329.  *  136.    Parry's  case,  1  Leach  135.    1  Sttrkie 

Crim.  Plead.  15. 
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considered  as  a  doubtful  point  in  what  place  the  trial  ought 
to  be»  supposing  the  stroke  given  in  an  English  county,  and 
the  death  in  JFales*  {k) 

Thei*e  are  also  statutes  which  i*clate  to  the  trial  of  murder, 
and  other  offences  which  have  been  committed  upon  the  sea, 
and  eitlier  within  the  king's  dominions  or  witliout 

The  28th  Hen.  VIII.  c.  15.  s.  1.  enacts,  that  all  felonies,  When  ii  is 
nmrders,  &c.  committed  upon  the  sea,  or  in  any  haven,  river,  ^^^^^lll^^ 
ci*eck,  or  place  where  the  admiral  has  or  pi-etends  to  have  Fca,  or  in 
power,  authority,  or  Jurisdiction,  shall  be  enquired,  tried,  &c.  ««>' haven, 
in  such  fihires  and  places  in  the  i*ealm  as  shall  be  limited  by  the'adm^' 
the  kin^s  commission,  in  like  form  as  if  such  oflfences  had  raihasju- 
been  committed  mmn  the  land.    The  proceedings  upon  tliis  J^^^^Jj^^f^®"  '• 
statute  and  the  extent  of  the  admiralty  jurisdiction  have  been  reign  parts. 
already  considei'ed :  {I)  it  may  however  be  again  mentioned 
in  this  place,  that  by  the  15  Riclu  II.  c.  3.  the  admiral  has 
jurisdiction  given  to  him  to  enquii*e  *^  of  the  deatli  of  *a;  man,  [*  674] 
and  of  a  mayhem  done  in  great  ships  hovering  in  the  main 
stream  of  great  rivers,  only  beneath  the  bridges  of  the  same 
rivers,  nigh  to  the  sea,  and  in  none  other  places  of  the  same 
rivers.**     In  a  late  case,  at  the  Admiralty  session,  of  a  mur- 
der committed  in  a  part  otJilUford  haven,  where  it  was  about 
three  miles  over,  about  seven  or  eight  miles  from  the  moutli 
of  tl^c  river  or  open  sea,  and  about  sixteen  miles  below  any 
bridges  over  the  river,  a  question  was  made,  whether  the 
place  where  the  murder  was  Ciimmitted  was  to  be  considered 
as  within  the  limits  to  whicli  commissions  granted  under  the 
statute  28  Hen.  VIII.  c.  xv.  extend  by  law :   and  upon  refe- 
rence to  the  judges,  they  were  unanimously  of  opinion  that 
the  trial  was  properly  bad.  {m)    With  i'es])cct  to  accessories 
to  felonies  committed  upon  the  high  seas,  it  is  enacted  by  the 
43  Greo.  III.  c*  113.  s.  5.,  that  they  shall  be  liable  to  be  tried 
by  such  court  and  in  such  manner  sis  is  directed  by  the  sta- 
tute 28  Hen.  VIII.  c.  15.  for  trying  felonies  committed  upon 
the  high  seas,  (n) 

By  a  late  statute,  the  46  Geo.  III.  c.  54.  all  murders  and 
other  offences  committed  upon  the  sea,  or  in  any  haven,  river, 
&C.  where  tlic  admiral  has  jurisdiction*  may  be  enquired  of 
and  tried  according  to  the  common  course  of  the  laws  of  tlie 
realm,  used  for  offences  committed  upon  the  land  within  the 
realm,  and  not  otherwise^  in  any  of  his  majesty's  islands, 
plantations,  colonies,  dominions,  foi*ts,  or  factories  under  the 
king's  commission ;  and  the  commissioners  are  to  have  tiie 
same  powers  for  such  trial  within  any  such  island,  &c.  as 
any  commissioners  appointed  under  the  statute  28  Hen.  VIII. 
c«  15.  would  have  for  the  trial  of  offences  within  the  realm. 
The  provisions  of  this  act  ai'e  extended  by  a  more  recent  sta- 

k  1  East.  P.  C.  c.  5.  s.  129.  p.  363.  etstqv,         I  Ante^  144. 
where  see  a  learned  argument  upon  this  point.         m  Bruce^s  case,  2  Leach  1093.  antfy  146. 
And  sec  also  1  Starkic  Criin.  Plead.  14.  15.  n  .-hiU,  57. 
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tatc,  the  57  Geo.  IIL  c  53^  to 

comnitted  in  places  not  within  hit  m^o^m  tenWoMi   It 

onactfl,  thnt  murders  and  nuwalaMchtera  ooMMUiBi  «« lini 

[*  675]  at  the  settlement  in  the  bay  of  Htmtmmtk  *hj  anr  wammm^ 
siding  or  being  within  the  settlemart,  utA  im  tts  MaBdsrf 
^ftw  Etakmd  and  OiaheUe,  or  within  anj 
countries,  or  places  not  within  his  m^jestj^a 
subject  to  any  European  state  or  powar»  nor  wUUb  tta  tsr* 
ritory  of  the  United  States  of  JmerieByhy  the  ■artm  orcww 
of  any  British  ship  or  yessel,  or  any  of  ttsov  or  kj  muj  ■» 
son  sailing  in  or  belonging  thereto^  or  that  ohdl  have  oaiiei 
in  and  belonged  Ui^  and  have  quitted  amr  Britisli  ship  or  ts»> 
sel  to  live  in  any  of  the  said  islands^  &c.»  or  that  skaD  hs 
there  living,  may  be  tried  and  punished  in  any  of  his 
ly*8  islands,  plantations,  colonies,  fte.  by  the  um^ 
sion  issued  by  virtue  of  the  46  Geob  IIL  c  54.  b  the 
manner  as  if  such  oflences  had  been  onnmitted  on  the  hi^ 
seaa.(o) 

With  respect  to  murders  and  other  capital  criaiea  osmsait- 
ted  in  Jiliwhmndland  and  the  isles  thereto  belongi«|^  it  is  en- 
acted by  the  10  and  11  W.  IIL  c  S5.  s.  IS.  fliat  thqr  av 
be  tried  in  any  county  of  England :  and  tbrn^  Hm Ungb 
enabled  by  subsequent  statuts^  (p)  to  erect  eanti  of  ovQ 
and  criminal  jurisdiction  in  thsi  country.  It  doea  not  aMsar 
that  those  sUtutes  take  away  the  jurisdictta  givw  iTIhs 
statute  10  and  11  W.  IIL 

The  S3  Hen.  VIIL  c  23.  enacts,  that  if  any penaB  heiqg 
examined  before  the  king's  council,  or  three  of  them,  upon 
treasons,  murders,  kc.  -confess  such  oifencesb  or  the  csrtril 
or  three  of  them,  upon  such  examination,  think  any 
so  examined  to  be  vehemently  suspected  of  any 
murder,  the  k|ng*s  commission  may  be  made  to 
and  into  such  shires  and  places  as  shall  be  naaed  and  ap- 
pointed by  the  king  for  the  speedy  trial  of  such  oAaders; 
and  gives  power  to  the  commissioners  to  enqoira  and  debHT- 
mine  such  offences  within  the  shires  and  places  iiauted  by 

[  676]  their  commission,  *in  whatsoever  other  shire  or  place,  vifUa 
the  king^i  dominions  or  witkouif  such  offences  so  eonmined 
were  done  or  committed.  This  statute  did  not  extend  to  ac- 
cesspries;  but  by  the  43  Geo.  III.  c«  113.  s.  6.  it  is  wovided 
that  its  powers  and  authorities  shall  be  extended  to  tte 
oflTence  of  nrocuring,  &c.  or  otherwise  becoming  an  accessory 
before  the  fact  to  any  murder,  (q)  It  was  in  one  case  otject- 
ed  that  the  statute  33  Hen.  YIII.  c.  23.  did  not  extend  to 


TrliL— 
After  ex«- 

BUMltiOB 

beforatiM 
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COUDCi]. 


•  S7  Geo*  in.  c.  53.  1. 1.  The  second  itec- 
tioD  providee  Ui«t  the  act  thall  iiot  be  coo- 
•tnied  to  repeal  the  33  Hen.  VIII.  c.  S3. 

p  n  Geo.  in.  c.  46.    33  Geo.  IH.  r.  76. 


continued  by  34  Geo.  III.  c.  44.  and  35  Geo. 
III.  C.85. 

9  By  t.  7.  this  act  of  the  43  Geo.  III.  it  not 
to  extend  to  Ireland. 
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*  murders  committed  out  of  the  realm ;  but  the  court  over-ruled 
^  the  objection^  the  statute  being  clear  as  to  that  point,  (r) 

Where  a  person  was  struck,  &;c.  upon  the  high  seas,  and  TriaL^ 
died  upon  shore,  it  was  holden  that  the  admirfil  had  no  cog-  ^"JIJJJ  ^ 
nizance  of  the  oflfenoe  by  virtue  of  his  commission.  ($)    And  ftc.  is  upon 
it  was  doubtfiil  whether  such  oflfence  could  be  tried  at  common  ^^®  '®^>  ^' 
Iaw;(/)  the  statute  2  Geo.  11.  c  21.  has  therefore  made  pro-  andTthe 
vision  for  such  cases.    It  enacts,   **  that  where  any  person  death  on 
shall  be  feloniously  stricken  or  poisoned  upon  the  sea,  or  at  ^^J^\^ 
any  place  out  of  England,  and  shall  die  of  the  same  stroke  or  wound, 
poisoning  within  England  ;  or  where  any  person  shall  be  fe^  &c- »  up<"^ 
loniously  stricken  or  poisoned  at  any  place  within  England,  and^cT' 
and  shall  die  of  the  same  stroke  or  poisoning  upon  the  sea,  death  at 
or  at  any  place  out  of  England ;  in  either  of  the  said  cases  ^^  ^' 
an  indictment  thereof  found  by  the  jurors  of  the  county  in  '  ^^^  ' 
England  in  which  such  death,  stroke,  or  poisoning,  shall  hap- 
pen respectively  as  aforesaid,  whether  it  shall  be  found  be- 
fore the  coroner  upon  the  view  of  ^uch  dead  body,  or  before 
the  justices,  &c.  who  shall  have  aiuhority  to  enquire  of  mur- 
ders, shall  be  as  good  and  effectual  in  the  law,  as  well  against 
the  principals  in  any  such  murder  as  the  accessories  there- 
unto, as  if  such  felonious  stroke  and  death  thereby  ensu- 
ing, or   poisoning    and   death    thereby  ensuing,    and    the 
^offence  of  such  accessories,  had  happened  in  the  same  coun- 
ty where  such  indictment  shall  be  found.''  And  it  further  pro-  [*  677] 
vides,  that  the  justices  of  eaol  delivery,  &c  shall  proceed 
thereon,  and  that  the  offenoer  shall  receive  the  like  trial,  &c. 
as  if  the  murder  and  offence, of  such  accessories  had  happened 
in  that  county  in  which  such  indictment  is  found. 

Where  a  person  standing  on  the  shore  of  a  harbour  fired  a 
loaded  musket  at  a  revenue  cutter  which  had  struck  upon  a 
sand  bank  in  tfae^  sea,  about  a  hundred  yards  from  the  shore, 
by  which  another  was  maliciously  killed  on  board  tiie  boat,  it 
was  holden  that  the  trial  must  be  in  the  Admiralty  court,  and 
not  at  common  law.  (tf) 

A  few  of  the  generic  rules  relating  to  the  form  of  the  in-  Form  of  the 
dictment  may  be  mentioned  in  this  place.  indictment, 

If  the  name  of  the  party  killed  be  not  known,  it  may  be  laid  Description 
to  be  a  certain  person  to  the  jurors  unknown ;  {iv)  and  it  is  ^^  <^e  par- 
not  necessary  to  state  the  addition  of  the  party  killed,  though  '^  ^'"'"^ 
it  may  sometimes  be  convenient  to  do  so  for  the  sake  of  dis- 
tinction, {x)    Nor  is  it  necessary  to  allege  that  the  party  kill- 
ed was  « in  the  peace  of  God  and  of  our  lord  the  king,  &c." 
though  such  words  are  commonly  inserted,  for  they  are  not  of 

r  Ealing's  case,  1  East.  P.  C.  c.  5.  s.  133.  u  Coombe's  case,  1785—6.    1  Hawk.  P. 

p.  369.  C.  c.  37.  8.  17.     1  Leach  388.    1  East.  P.  C. 

9  t  Hale  17,  20.     1  East.  P.  C.  c.  5.   s.  c.  5.  s.  131.  p.  367.  Jinte^  146. 

131.  p.  365,  366.    ^nU.  146.  w  \  East.  P.  C.  c.  5.  s.  114.  p.  345. 

t  Id.  llfid.  and  1  Hawk.  P.  C.  c.  31.  s.  12.  t  2  Hale  182. 
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substance,  and  perhaps  the  truth  may  be  that  the  party  was 

at  the  time  actually  breaking  the  peace,  (y) 
Statement        The  indictment  should  in  all  respects  be  adapted  as  closdy 
®f ***•"*""  to  the  truth  as  possible*  It  is  essentially  necesswy  to  setfortii 

r"*'  °fS781  P^i^icul^y  ^^  manner  of  the  death,  and  the  means  by  whicb 
death  and  ^^  ^^  effected :  {%)  and  this  statement  may,  acxMirding  ^totbe 
the  means  circumstances  of  the  case,  be  one  of  considerable  length  and 
by  wb^  >^  particularity,  (a)  But  it  will  be  sufficient  if  the  manner  of 
^jJI'  ^  ^^'  the  death  proved  agree  in  substance  with  that  which  is  charg- 
ed* Therefore  if  it  appear  that  the  party  were  killed  by  a 
different  weapon  from  that  described,  it  will  maintain  the  in- 
dictment :  as  if  a  wound  or  bruise  alleged  to  have  been  givea 
with  a  sword  be  proved  to  have  been  given  with  a  staff  or  axe; 
or  a  wound  or  bruise  alleged  to  have  been  given  with  a  wood- 
en staff,  be  proved  to  have  been  given  with  a  stone.  So  if  the 
death  be  laid  to  have  been  by  one  soil  of  poisoning,  and  it  turn 
out  to  have  been  by  another,  the  difference  will  not  be  mate- 
rial. But  if  a  person  be  indii  ted  for  one  species  of  kiUing,  as 
by  poisoning,  he  cannot  be  convicted  by  evidence  of  a  species 
of  death  entirely  different,  as  by  shooting,  stai-ving,  or  sprang* 
ling*  (6)  Where  the  m&nner  of  the  death  is  doubtful,  it  wUl 
be  proper  to  lay  it  differently  in  different  counts^  so  as  to  meet 
the  evidence,  (c) 

It  seems  to  be  necessary  to  aver  a  striking  where  the  death 
has  been  occasioned  by  a  wound,  bruise,  or  other  assault :  and 
it  appears  to  have  been  holden  that  an  indictment,  stating  that 
the  party  of  malice  aforethought  murdered,  or  gave  a  mortal 
wound,  without  saying  that  he  struck^  &c.  was  bad.  (d)  But 
this  doctrine  has  been  questioned,  (e)  though  it  is  admitted  to 
be  most  safe  to  use  the  term  where  it  may  seem  to  be  required 
by  the  nature  of  the  fact.  (/ )  It  seems  also  that  if  the  death 
be  occasioned  by  any  instrument  holden  in  the  hand  of  the 
f"*^  679]  party  killing  at  "i^the  time,  it  should  be  so  alleged ;  and  that 
regularly  the  instrument  should  be  stated  to  be  of  a  certain 
value,  or  of  no  value  :  but  an  able  writer  says  that  he  could 
not  find  the  grounds  for  the  first  of  these  averments,  and  that 
the  latter  docs  not  seem  to  be  essential,  (g)  But  it  ought  to 
be  stated  in  what  part  of  the  body  the  wound  was  given :  (h) 
and  the  length  and  depth  of  it  should  in  general  be  shewn«  (i) 
It  should  however  be  observed  as  to  this  subject,  that  though 
it  is  necessary  to  state  the  manner  and  place  of  the  hurt,  and 
its  nature,  in  order  that  the  indictment  may  be  good  as  to  its 

y  2  f  lawk.  P.  C.  c.  25.  s.  7.1.    2  Hale    Uo.  r  As  in  Hiiul marsh's  case,  2  Leach  569. 

J  1  East.  P.  C.  c.  5.  s.  107.  p.  341.  d  Long's  case,  5   Co.    122.    a.     Dy.  99.    2 

a  As  in  the  case  of  Jackson  and  others,  9  Hale  184.     Loriiin's  case,  1  Bulstr.  134. 

St.  Tri.  715.  (cd.  by  Hargr.)  where  the  indict-  c  t  Hawk.  P.  C.  c.  23.  s.   82.   referriog  to 

ment  stated  a  murder  by  along  course  of  bar-  Cro.  Jac.  635.     Sum.  207.     Yelv.  28. 

barous  usage.  /  2  Hawk.  P.  C.  ibid, 

b  I   East.   P.  C.  c.  5.   s.    107.  p.   341.    2  ;?  1  East.  P.  C.  c.  5.  *.  108.  p.  341,  342. 

Hawk.  P.  C.  c.  23.  s.  84.    2  Hale  1B5,  186.  2  A  2  Hale  185.     2  Hawk.  P.  C.  c.  23.  s.  SO. 

Jn^t.  319.     Markallv's  rfi«e.  9  C'o.  67.  /  2  Hale  186.    2  Hawk.  P.  C.  c.  23.  $.  81. 
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formalityy  yet  if  it  appear  u(>oii  the  evidence  that  the  party 
died  of  another  kind  of  Nvound,  in  another  place,  the  indictment 
will  nevertheless  be  maintained,  (fe)  It  is  however  necessary, 
in  all  cases,  that  the  death  by  the  means  stated  should  be  po- 
sitively alleged,  for  it  cannot  be  taken  by  implication :  if, 
therefore,  it  is  stated  that  the  death  was  caused  by  any  stroke, 
tiie  indictment  should  proceed  to  aver  that  the  prisoner  there- 
by gave  to  the  deceased  a  mortal  wOund  or  bruise  whereof  he 
died ;  (I)  and  an  indictment,  setting  forth  that  the  prisoner 
choaked  the  deceased,  qua  suffocaiione  obiitf  instead  of  de  qua 
suffocationef  &c*  was  adjudged  to  be  erroneous,  (m)  And  if 
the  means  of  the  death  be  Sieged  to  be  by  poison,  it  should  be 
averred,  after  stating  particularly  the  manner  in  which  the 
poison  was  administered^  that  the  party  died  of  the  poison  so 
taken,  and  tiie  sickness  thereby  occasioned,  (n)  And  an  in- 
dictment, which  stated  the  death  to  have  been  caused  by  means 
of  ravishing  an  infant,  but  omitted  to  aver  that  a  mortal  wound 
or  bruise  was  given,  was  holden  to  be  defective,  (o) 

♦It  is  necessary  to  state,  that  the  act  by  which  the  death  r*  6801 
was  occasioned  was  done  feloniously,  and  especially  that  it  Averment 
was  done  o{  malice  aforethottght,  (p)  which,  as  we  have  already  of  maiue 
seen,  is  the  great  characteristic  of  the  crime  of  murder  5  {q)  JSf™;^^ 
and  it  must  also  be  stated,  that  the  prisoner  murdered  the  de-  statement 
ceased,  (r)     If  the  avennent  respecting  malice  aforethought  be  ^'p'"*!, 
omitted,  and  the  indictment  only  allege  that  the  stroke  was  and^w)n-*^' 
giyen  feloniously 9  or  that  the  prisoner  murdered,  &c.  or  kitted,  elusion. 
or  slew  the  deceased,  the  conviction  can  only  be  for  man- 
slaughter. (5)    It  is  also  necessary  to  allege  the  time  slwA  place, 
as  well  of  the  wound  as  of  the  death ;  so  that  where  the  party 
is  indicted  in  the  county  wheix)  the  death  happened,  under  the 
statute  2  and  3  Edw.  YI.  c.  £4.  {t)  the  stroke  should  be  alleg- 
ed in  the  county  where  it  really  was ;  and  by  the  same  rule 
the  offence  must  be  alleged  in  the  place  whei'c  it  was  commit- 
ted in  indictments  upon  the  statutes  28  Hen.  VIII.  c.  15.  and 
S3  Hen.  VIII.  c.  23.  (it)  for  murders  upon  the  sea,  or  in  other 
places  therein  mentioned,  {x)   And  the  respective  times  of  the 
wound  and  death  must  be  shewn,  that  it  may  appear  that  the 
deceased  died  within  a  year  and  a  day  from  the  stroke  or  oth- 
er cause  of  death ;  but  thougli  the  day  or  year  be  mistaken,  it 
is  not  material,  if  it  appear  by  the  evidence  that  the  death' 
happened  within  the  time  limited,  without  wliich  the  law  does 
not  attribute  the  death  to  tlie  stroke  or  jioison.  (y)    The  in- 

k  Id.  Ibid.  T  2  Hawk.  P.  C.  c.  23,  s.  77. 

/  2  Hale  186.  s  1  East.  P.  C.  c.  5.  s.  116.  p.  345,  346.    2 

m  1  Roll.  137.    2  Hawk.  P.  C.  c.  23.  s.  W.      Hale  186. 

n  1  East.   P.  C.  c,  5.  s.   111.  p.  343.    2  t  Antt,%T2, 

Hawk.  P.  C.  c.  23.  s.  82,  83.  u  AnU^  673,  675. 

o  Lad's  case,  1  Leach  96.  x  1  East.  P.  C.  c.  5.  s.  112.  p.  343. 

f/ 2  Hale  186,   187.     Staund.  P.   C.   130.  i/ 2  Hawk.  P.  C.  s.  23.  s.  90.     2  Inst.  318. 

Bradley  r.  Bank8,'Yclv.  205.  1  East.  P.  C.  c.  5.  s.  112.  p.  343. 

q  Ante,  613  c/  ftqu. 
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dicUBrnt  is  concluded,  by  charglBg  tki  ■■rto  mjfmk  tta  fit^ 


by  way  oT  coiurqiieDce  fron  tbe  aatooedmt 
live  allMmlion  that  the  priaoMr  is  muaut  aad  b;  tka 
dbmaid,  feloniottsly ,  wilfiilly,  and  of  Ui  nalioa 
[•  681]  did  (poiaonO  Ull,  and  Biurder.(s)    Airf  wbtm  the 

was  at  one  time  or  place  and  the  death  at  aaeAher^  if  tts  d» 
be  specially  alleged,  it  should  be  that  on  which  tii^  wutfiM^' 
and  not  that  on  which  he  was  strkkMi;  ibr  nnlil  he  wi  it 
was  no  murder,  (a) 
or  tiM  And-      Where  the  grand  jury  return  tlie  bill  of  iadict— t  ealy  a 
iM  um  bill  true  bill  for  manHlaughtcr  and  MorBflMis  ae  to  the  ■nnfav  it 
Mm  1^^'     is  sUted  to  have  been  the  uswd  coarse  to  strike  o«l^  in  thi 
tht  srmnd    presence  of  the  grand  jury»  the  words  ^mallcionB^  end«ft 
jury.         malice  aforethouglit,*^  and  <<  mnrdery**  and  t»  leavs  enfy.  as 
much  as  makes  the  bill  to  beonelbr  manBlang|iiv|(l) 
this  aiqiears  to  be  the  practice  at  tlie  preaeat  tiew 
of  the  circuits :  (c)  but  it  has  been  thenght  to  be  the 
to  prsent  a  new  bill  to  the  grand  inry  fiir 
llmugh  the  same  indictment  may  diai^one  with 
another  with  manslaughter,  yet  If  it  charge  bott 
tiie  grand  jury  cannot  find  it  a  tree  bill  against 
slaui^ter  as  to  the  otlier ;  but  a  finding  against 
der  will  be  good,  and  there  ought  to  be  a  new  UD 
otter  for  manslaughter,  (e) 
AmiiA*         If,  as  is  very  commonly  the  case,  there  be  anindicftnmrtfer 
"^^         murder,  and  the  coroner's  inquisition  fiir  tte  sanw  eilnts 
against  the  same  person,  at  the  same  sessions  of  gseldelivay, 
the  usual  practice  appears  to  be  to  arraign  and  tiy  the|iiMi- 
cr  upon  both,  in  order  to  avoid  the  plea  of  autreioia  acqut  or 
attaint ;  and  to  indorse  his  acquittal  or  attainder  npon  both 
presentments.  (/) 
Of  tbe  evi-       The  evidence  in  cases  of  murder,  will  consist  of  the  proof 
d«iice.         «of  tlic  particular  facts  and  circumstances  which  shew  the 
[*  682]  killing  as  stated  in  the  indictment,  and  that  it  was  conunitted 
by  the  party  accused  of  malice  aforethoucht.  It  shenld  be  ob- 
served however,  that  when  the  fact  of  killing  is  provedf  all 
the  circumstances  of  accident,  necessity,  or  infirmity,  are  fa 
be  satisfactorily  shewn  by  the  prisoner,  unless  they  arise  oat 
of  tiie  evidence  produced  against  him ;  for  the  law  prasumes 
'  the  fact  to  have  been  founded  in  malice  until  the  contrary  ap- 
pears. (^) 
Rule  ai  to       It  has  bceii  holden  as  a  rule,  that  no  person  should  be  con- 
•S6wn"ujat  ^'*c*®^  of  murder  unless  the  body  of  the  deceased  has  been 
the  body  of  fouud :  aud  a  \^vy  great  judge  says,  <*  I  would  never  convict 

s  1  Eatt.  P.  C.  c.  5.  s.  117.  p.  347.  not  make  the  indictment^but  only  eridence  the 

a  1  East.  P.  C.  c.  5.  s.  117.  p.  347.  assent  or  dissent  of  the  grand  jury,  and  that 

b  S  Hale  163.  the  bill  itself  is  the  indictment  when  afinne^. 

c  Ex  relat,  Mr.  Pugh,  Clerk  of  Assize  on  el  East.  P.  C.  c.  5.  s.  116.  p.  S47. 

the  Oxford  circuit,  1816.  /  1  East.  P.  C.  c.  5.  s.  134.  p.  371. 

d  By   Lord   Hale,   (3  Hale  162.)   on   the  g  Fost.  255,  Antt^  615,  616. 

ground  that  the  words  of  the  indorsement  do 


CHAP.  I.  §  6.]     Trialy  EvidencCf  Verdictf  Sfc. 


tiU2 


any  person  of  murder  or  manslaughter,  unless  the  tact  were  •  tho  deceas. 
proved  to  be  done,  or  at  least  the  body  be  found  dead/*  (A)  ^.^J^^^^  "•*° 
But  this  rule,  it  seems,  must  be  taken  with  some  qualifica- 
tions ;  and  circumstances  may  be  sufficiently  sti'ong  to  shew 
the  fact  of  the  munlcr,  though  the  body  has  never  been  found. 
Thus,  where  the  prisoner,  a  mariner,  was  indicted  for  the 
muiHler  of  his  captain  at  sea,  and  a  witness  stated  that  the  pri- 
soner had  proposed  to  kill  the  captain,  and  that  the  witness 
being  afterwards  alarmed  in  th^  night  by  a  violent  noise,  went 
upon  deck,  and  there  observed  the  prisoner  take  the  captain 
up  and  throw  him  overboard  into  the  sea,  and  that  he  was  not 
seen  or  heard  of  afterwards ;  and  that  near  the  place  on  the 
deck  where  the  captain  was  seen  a  billet  of  wood  was  found, 
and  that  the  deck  and  part  of  the  prisonei'^s  dress  were  stain- 
ed with  blood ;  the  coui-t,  though  tliey  admitted  tlie  general 
rule  of  law,  left  it  to  the  jury  to  say,  upon  tlie  evidence,  whe- 
ther the  deceased  was  not  killed  before  his  body  was  cast  into 
the  sea ;  and  the  Jury  being  of  that  opinion,  the  prisoner  was 
convicted,  and  (the  conviction  being  unanimously  approved  of 
by  the  judges)  was  afterwards  executed,  (i) 

*It  is  better  not  to  put  foi*th  more  of  the  special  circumstan-  [*  683] 
ces  of  the  case,  in  an  indictment  for  murder,  than  ai*e  rcquir-  I'^oofofUic 
ed  by  the  establislied  rules ;  but  if  all  the  special  matter  in  re-  f^  t[,'e  ^nl^ 
spect  of  which  the  law  implies  malice,  be  set  forth,  it  is  laid  dictment. 
down  that  a  variance  between  the  indictment  and  the  evidence 
is   not  material,    provided  tlie  substance  of  the    matter  be 
found,  {j)     Upon  this  principle,  whei-e  an  indictment  for  the 
murder  of  a  serjeant  at  mace  of  tlie  city  of  London  supposed 
tliat  the  sheriff  of  London,  upon  a  plaint  entered,  made  a  pre- 
cept to  the  Serjeant  at  mace  to  arrest  the  defendant,  and  it  ap-* 
peai-ed  that  theit;  was  not  any  such  pre(^pt  made,  and  that,  by 
the  custom  of  London,  after  the  plaint  entered,  any  serjeant, 
ex  officio^  at  the  i*equest  of  the  plaintiff,  might  arrest  a  defend- 
ant, absque  aliquo  prcecepto^  ore  tenus  vel  aliter^  it  was  holden 
that  this  statement  of  the  precept  was  but  circumstance  not 
necessary  to  be  supported  in  evidence,  and  that  it  was  suffi- 
cient if  the  substance  of  the  matter  were  proved  without  any 
precise  regard  to  circumstance,  {k)  And  if  a  capias  ad  satisfa- 
ciendumfjierifacia^f  writ  of  assistance,  or  any  other  writ  of  the 


h  2  Hale  290. 

i  Hindmiiisirh  case,  2  Lead)  571.  It  was 
urged  on  the  prisoner's  behalf  at  tho  tiial  hy 
Clarrow,  (now  Mr.  Baiou  (iaiiow,)  ihat  he 
was  entitled  to  be  acqniited  on  the  ^mol:»;(1 
that  it  was  not  proved  that  the  captain  was 
(load,  and  that  as  there  were  niaiiv  biiips  nud 
vessels  near  the  place  where  tin.-  traii^;icii<m 
was  alleged  to  have  taken  place,  tin-  prob.ihl- 
lity  was,  that  he  was  taken  up  by  s(nne  of 
them,  and  was  then  alive.  And  the  learned 
counsel  mentioned  a  remarkable  case  wliicli 
had  happened  before  Mr,  J.  Gould.  The  mo- 
ther   and   reputed  father  of  a   bastard   cl-.i!:' 
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v.ere  obi-crved  to  lake  the  child  to  the  mar<:^iii 
of  the  dock  at  Llrrrpoo!^  and,  after  ftrippin;: 
it,  cast  it  into  liie  dock.  The  body  of  the  in 
fa  lit  was  not  afterwards  neen  ;  and  as  the  lid*- 
of  the  sea  llowed  ap.d  re-fi<)wed  into  and  out 
of  the  dock,  the  learned  judge,  upon  the  tiial 
ol  t'lC  latlicr  and  moih'^r  for  the  murder  4»f 
llieli  (.iiild,  <'b>efved  that  it  was  poh'.ihie  that 
ti.e  tide  might  have  carrird  cut  the  Jiviu";  in- 
fant ;  and  upon  thi**  f;ro«jnd  the  jury,  bv  hi*; 
(lirt'<  lion.  ar(juitted  the  prisoners. 

/  1  E'st.  V.  C.  c.  5.  1^.  115.  p.  3U". 

'/;  Mn«'Vallv's  case,  9  Co.  ^7. 
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like  kind,  issue  lUrectc^l  to  the  sheriftand  he  or  any  of  huoT- 

ticers  he  kilM  hi  the  execution  of  it,  it  is  sufficient,  upon  an 

indictment  Tor  this  niunU-r.  to  produce  the  writ  and  wairanti 

without  shcMing  rtie  juiii^nient  or  decree*  it) 

[*  684]      *ln  a  cahv  when*  the  primmer  was  charged  with  murder 

hy  poisoninj;.  and  the  indictment  stated  that  she  iMtrered  the 

poisoned  Tood  to  the  dece.iHed,  it  was  ruled  that  such  alkya- 

tion  was  peoved,  hy  shewinp;  that  the  prisoner  put  the  poison 

in  some  pudding-meaL  which  was  in  a  bowl  in  the  niilknoiisf, 

from  w hence  it  was  taken  hy  the  deceased,  as  usualt  to  make 

the  pudding  tor  the  family,  and  afterwards  eaten  by  her.(m) 

UviiiR'ic        There  is  one  ini]M)i-tant  sjiecicH  of  evidence  occasionally  re- 

rUraiioiiat    sorted  to  in  rases  of  hoiniride.  namely*  the  dying  declarations 

/k^r  ^""^   of  the  party  killed,  which  will  he  considereil  in  a  fntore  part 

of  this  In^atise.  (ri) 
or  the  vrr-      The  jucy  may.  npon  an  indictment  for  murder^  find  the 
tiirf.  prisoner  guilty  of  the  oflenre  charged*  or  of  the  lesser  offences 

of  manshuighter  or  cxrusahle  homicide.  ( o)    Where,  howerer, 
the  facts  of  the  case  amount  onlv  to  excusable  homicide,  it  is 
usual  for  the  judge,  at  tlie  pivmMit  day*  to  permit  or  direct  a 
general  venlict  of  acquittiK  unless  some  considerable  blame 
appears  to  attach  to  the  conduct  of  the  party,  (p)    And  seve- 
ral ]>erHonN  present  at  a  homicide  may  be  guilty  in  different 
degrees*  one  of  miinler*  the  other  only  of  manslaughter.     So 
a  wife  or  servant  may  be  guilty  of  petit  treason  and  a  stran- 
ger of  murder*  bcingall  present  at  the  fact.  (9) 
Verdict  of        By  the  Sl>  (ieo.  III.  c,  r>7.  H.  2.  any  perwni  tried  for  mur- 
!>?aui(hter     ^^^  ^^  manslaugliter  committed  upon  the  sea*  by  virtue  of 
whenthr     auv  Commission  directed  under  the  28  Hen.  VIII.  c  15.  (r) 
otkncv  was.  jjud  fouud  giiilty  of  ^lanslatiglitcr  only,  shall  he  entitled  to 
•.n"ih""»ea«.  *'»<*  benefit  of  clergy  in  like  manner  and  shall  be  subject  to 
r*  08.^1  *^^'^  same  punishment  a.s  if  he  had  committed  such  manslaugh- 
amiistritH  ter*  upon  land.     And  hy  the  43  Geo.  HI.  c.   lid.  s.  6.(f)  in 
by  rommis-  casc  any  offender  shall,  in  pursuance  of  that  act*  or  the  act 
*'*°"*  of  33  ll«n.  VI 11.  r.  23.  (/)  he  indicted  for  munler*  and*  upon 

tlie  trial,  shall  ap|)ear  to  he  guilty  only  of  manslaughter*  the 
jury  may.  on  such  indictment,  find  the  ]iarty  guilty  of  man- 
slaughter only  :  or.  in  rase  of  doubt  or  difliculty.  may  find  a 
special  venlict.  upon  which  there  shall  hethelike  proceedings^ 
judgment,  inc.  as  if  tlie  oflence  had  been  committed  within 
any  county  of  the  realm,  and  the  trial  had  been  had  and  ver- 
dict been  found  upon  an  indictment  for  murder,  according  to 
the  couise  of  the  common  law.  hy  a  jury  of  the  county  with- 
in which  the  offence  was  committed. 
The  jury         In  every  case  wheiT  the  point  tums  upon  the   question 

/  Fost.  311,  312.  p    Po.<l,   Chap.   <n    KirusaUr  Homtcid: 

m  NichoUon's  (Mai y)  case,  1  Ka-!.  \\   C.      Ko-t.  VJ7!».  iHfl. 
• .  5.  s.  IIB.  p.  346.  y  I  Kisi.  P.  C.  r.  ".  <.  l?.*:.  p.  r>Tl. 

n  Poit,  Book  VIL  upon  Erithnr^.  r  ,'1ntt^  f\7:i. 

»>  1  Hnic  449.  i  Half  •.i02.   fy.  I.i?.  ^'^2,  a.  .*  W/i/f,  U7C. 
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whether  the  homicide  was  committed    wilfully  and  mali-  should  at- 
ciously,  or  under  circumstances  justifying,  excusing,  or  al-  JJiroctk>ns** 
leviating,  the  matter  of  fact,  namely,  whether  the  facts  al'  of  the 
kged  by  way  of  justification^  excuse^  or  alleviation,  are  truCf  ^^^^' 
is  the  proper  and  only  province  of  the  jury.     But  whether, 
upon  a  supposition  of  the  truth  of  the  facts,  such  homicide  bo 
justified,  excused,  or  alleviated,  must  bo  submitted  to  the  judg- 
ment of  tlie  court ;  for  the  construction  which  the  law  puts 
upon  facts  stated  and  agreed,  or  found  by  a  jury,  is  in  this, 
as  in  all  other  cases,  undoubtedly  the  proper  province  of  the 
court.     In  cases  of  doubt  and  real  difficulty  it  is  commonly  i*e- 
commcnded  to  the  jury  to  state  facts  and  circumstances  in  a 
special  verdict.     But  where  the  law  is  clear,  tlie  jury,  under 
the  direction  of  the  court  in  point  of  law,  matters  of  fact  be- 
ing still  left  to  their  determination,  may,  and  if  they  arc  well 
advised,  always  will,  find  a  general  verdict,  conformably  to 
such  direction,  (u) 

The  statute  43  Gk5o.  III.  c.  58.  which  repeals  the  21  *Jac  [*  686] 
1.  c.  27.  and  the  Irish  act  6  Anne,  {w)  provides  that  the  trials,  ^f  '*>»  ver- 
in  England  and  Ireland,  of  women  charged  with  the  murder  whereto- 
of  any  issue  of  their  bodies,  which  being  born  alive  would  by  men  tried 
law  be  bastard,  shall  proceed  by  the  like  rules  of  evidence  Jj»f»h«m"5- 
and  presumption  as  arc  allowed  to  take  place  in  respect  to  bastard  ^'^ 
other  trials  for  murder.     And  the  statute  further  enacts,  {x)  children 
**  That  it  shall  and  may  be  lawful  for  the  jury,  by  whose  ver-  ^"J  ^^7^f^' 
diet  any  prisoner  charged  with  such  murder  as  afoi*csaid  jshall  murder, 
be  acquitted,  to  find,  in  case  it  shall  so  appear  in  evidence,  that  &".d  found 
the  prisoner  was  delivered  of  issue  of  her  body,  male  or  fe-  concea^i^ne 
male,  which,  if  bom  alive,  would  have  been  bastard ;  and  that  the  birtb. 
she  did,  by  secret  burying,  or  otherwise,  endeavour  to  conceal 
the  birth  thereof;  and  thereupon  it  shall  be  lawful  for  the 
court  before  which  such  prisoner  shall  have  been  tried  to  ad- 
judge that  such  prisoner  shall  be  committed  to  the  common 
gaol,  or  house  of  correction,  for  any  time  not  exceeding  two 
yeai's.*' 

By  the  repealed  statute  of  21  Jac.  I.  the  concealment  of  the  as  to  lUo 
death  of  the  bastard  child  by  the  mother  made  her  guilty  of  conceal-  \ 
a  capital  offence,  unless  she  could  prove  that  the  child  was  '"^"^' 
bom  dead ;  and  it  may  be  useful  to  mention  some  of  the  points 
which  have  been  holden  i*cspecting  such  concealment,  as  they 
may  assist  in  the  construction  of  the  statute  43  Geo.  III.  as 
to  tiie  concealment  of  the  birth  of  a  bastard  child.    It  has 
been  holden,  upon  the  statute  21  Jac.  I.  that  if  the  mother 
called  for  help,  or  confessed  herself  with  child,  she  was  not 
within  its  construction :  and,  upon  the  same  principle,  evi- 
dence was  always  allowed  of  the  mother's  having  made  pro- 
vision for  the  birthy  as  a  circumstance  to  shew  that  she  did 

u  Fost.  355,  256.  r  S.  4.  / 

to  Antt^  618.  ' 
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111)1  iiiiriiit  111  « mil  tal  ii.  .y*  'Vhv  pivsonn*  even  of  an  acrom- 
plict*  wa^  liiil(!rii  Id  takr  a  i  asr  iiiit  fif  that  statute:  so  that 
wlifif  A  vniiiaii  was  iiiilirU'il  lor  tlir  iiiiiifliM'  nt*  lirr  bastard 

I*  087]  rliilil,  and  iln-  iinitlH'i'  "'of  llir  wninaii  \vas  indirteil  at  the 
saiiM'  liiMc  r«ir  iH'iii!:;-  |in'sriii  ai«liiip;  anil  alirtting.  and  thrrr 
\\a«^  HI)  ntliri' r\  itiriii  r  ul'  i;!!!!!  Iiut  Hu*  conri'almcMit  by  lioth 
ihr  prisniiiTs,  (Iir\  wnv  ar(|iiittrd. 'x)  IT  fiimi  the  vicM'  of 
tlir  fliilil  it  wi-if  trsiifiril  Uy  unr  \\itnrss,  l)v  apparent  proba- 
liijilirs,  that  il  Iiail  mil  ariixril  at  its  ih'bitiim  partt'ts  tm^pHM, 
as  ir  it  waiilnl  tiair  or  nails,  tlir  rasi*  was  rnnsiilrred  as  nut 
lii'iiiK  witliiii  tliat  staliilr,  on  account  ol'  there  being  peesump- 
li\r  i'\i(li'ncc  thai  llic  cliijil  was  horn  dead:  but  under  such 
rircuuisiani cs  it  was  It-It  in  the  jur\  uimmi  the  evidenrt%  as  at 
cnniMion  law,  lo  sa\  whrllnr  the  mother  wsls  guWU  of  the 
dralli.  a.  l^'oliahl\  ii  w«itilfl  he  liolilen  u|Nni  the43(ieo.  Iff. 
c*  3K.  thai  ir  the  diihl  were  so  far  fnini  its  dehitum  partus 
trmpust  that  it  could  not  \\i\\v  Uvvu  horn  ali\e,  and  that  it  was 
not  thrirfoiv  a  licing  ii{ioii  which  the  crime  of  murder  comld 
ha\r  hern  coniinittnl.  tlic  inr>  would  not  be  authorized  to  find 
the  niotlicr  !4iiilt\  ol  an  eitdca\our  to  conceal  the  biiih :  on 
tlir  };round  that  tin*  act  ilocs  not  contemplate  that  wjrt  of  de- 
li\i'r\.  nsnall\  called  a  misairriin^em  which  taki*s  place  before 
a  woman  can,  according;  to  the  known  rules  of  parturition ,  be 
delixni'd  of  a  li\c  child,   h) 

I  ^  GiMJ]  *  Whether  ilie  pri-^oner  he  cliarp;ed  with  the  murder  of  her 
hastarti  child  h\  ilie  coroner's  inf|uisition,  or  bv  a  bill  of  in- 
di(  tmeni  relin-iird  h\  the  i^r.iml  jnrv,  slie  nniv  be  found  guilty 
under  tlii^*  siaiuie  ol  the  [.\  tiro.  111.  of  endeavouring  to  con- 
ceal the  hinh.  I' 
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SECT.  VII. 

OF  JVDOMBlfT  AXD   EXECUTION. 

The  judgment  in  cases  of  murder  is  regulated  by  the 
statute  25  Geo.  II.  c.  57.  which,  reciting  that  this  horrid 
crime  had  been  of  late  more  frequently  perpetrated  than  former- 
ly, was  passed  in  order  to  add  some  further  terror  and  pecu- 
liar marks  of  infamy  to  the  punishment  of  death. 

By  section  1.  of  this  statute  it  is  enacted,  that  **  all  persons  Time  ot 
who  shall  be  found  guilty  of  wilful  murder,  be  executed  ac-  execution. 
cording  to  law  on  the  day  next  but  one  after  sentence  passed,      i 
unfess  the  same  shall  happen  to  be  Sunday,  and  in  that  case 
on  the  Maiiday  following." 

The  second  section  enacts,  **  That  the  body  of  such  mur-  Disposal  oi 
derer  so  convicted  shall,  if  such  conviction  and  execution  «he  bodies 
shall  be  in  the  county  of  Middlesex ,  or  within  the  city  of  £„""'  *'" 
Ijmdon,  or  the  liberties  thereof,   be  immediately  conveyed 
by  the  sheriff  or  sheriffs,  his   or  tlieir  deputy  or  deputies, 
♦and  his  or  their  officers,  to  the  hall  of  the  surgeon's  com-  [*  689] 
pany,  or  such  other  place  as  the  said  company  shall  appoint 
for  this  purpose,  and  be  delivered  to  such  person  as  the  said 
company  shall  depute  or  appoint,  who  shall  give  to  the  she- 
riff or  sheriffs,  his  or  their  deputy  or  deputies,  a  receipt  for 
the  same;  and  the  body  so  delivered  to  the  said  company  of 
surgeons  shall  be  dissected  and  anatomized  by  the  said  sur- 
geons, or  such  person  as  they  sliall  appoint  for  that  purpose: 
and  in  case  such  conviction  and  execution  shall  happen  to  be 
in  any  other  county,  or  otlier  place  in  Gi-eat  Britain,  then 
the  judge  or  justice  of  assize,  or  other  proper  judge,  shall 
award  the  sentence  to  be  put  in  execution  the  next  day  but 
one  after  such  conviction  (exce])t  as  is  before  excepted  ;)  and 
the  body  of  such  murderer  shall,  in  like  manner,  be  delivered 
by  the  sheriff,  or  his  deputy  and  his  officers,  to  such  surgeon 
as  such  judge  or  justice  shall  direct  for  the  purpose  afore- 
said." 

The  third  section  enacts,    "  Tliat  sentence  shall  be  pro-  Scuienco 
nounced  in  open  court  immediately  aft**r  the  conviction  of  ^°  *'®  p"'" 
such  murderer,  and  before  the  court  shall  proceed  to  any  °mm"nVate- 
other  business,  unless  the  court  shall  see  reasonable  cause  for  ly- 
postponing  the  same;    in  which  sentence  shall  be  expressed 
not  only  the  usual  judgment  of  death,  but  also  tlie  time  ap- 
pointed hereby  for  the  execution  thereof,  and  the  marks  of  in- 
famy hereby  directed  for  such  offenders,  in  order  to  impress 
a  just  horror  in  the  mind  of  the  offender,  and  on  tlie  minds  of 
such  as  shall  be  present,  of  tlie  heinous  crime  of  murder." 

By  the  fifth  section,  it  is  provided,  *'  That  it  shall  be  in  the  i  lie  uoiiies 
power  of  any  such  judge  or  justice,  to  appoint  the  body  of  ^[g^^^'^^jj^ 
any  such  criminal  to  be  hung  in  chains :  hut  that  in  no  case  hung  in 
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whatsoever,  the  body  of  any  murderer  shall  be  suffered  to  be 
buried,  unless  after  such  body  shall  have  been  dissected  and 
anatomized  as  aforesaid ;  and  every  such  *judge  or  justice 
shall  and  is  hereby  required  to  direct  the  same  either  to  be 
disposed  of  as  aforesaid,  to  be  anatomized,  or  to  be  hung  in 
chains,  in  the  same  manner  as  is  now  practised  for  the  most 
atrocious  offences." 

It  appears,  that  the  form  of  the  sentence  or  judgment  to  be 
pronounced,  in  conformity  to  the  provisions  of  this  statute^ 
was  made  the  subject  of  conference  at  a  meeting  of  the 
judges  (d),  and  that  the  following  form  was  agreed  upon : 

^^  That  you  be  taketi  from  lience  to  the  prison  from  whena 
you  came,  and  that  you  be  taken  from  thence  on  the 
day  of  instant  (or  next)  to  the  place  of  execution,  and 

that  you  be  there  hanged  by  the  neck,  tiU  your  body  be  dead;  and 
that  your  body 9  when  dead,  be  taken  down,  and  be  dissected  and 
anatomized.** 

There  was  some  doubt  whether  eitlicr  judgment  of  dissec- 
tion or  hanging  in  chains  might  not  be  given ;  and,  if  the  first 
were  pronounced,  whether,  if  no  surgeon  would  take  flie  body, 
it  might  not  be  hung  in  chains :  but,  on  debate,  it  was  agreed 
by  nine  judges,  that,  in  all  cases  within  the  act,  the  jadgment 
for  dissecting  and  anatomizing  only  should  be  part  of  the 
judgment  pronounced ;  and  that,  if  it  wei-e  thought  advisea- 
blc,  the  judge  might  afterwards  direct  the  hanging  in  chains 
by  special  order  to  tlie  sheriff,  pursuant  to  the  proviso  for 
that  purpose  in  the  statute,  (e) 

It  has  been  decided  by  the  house  of  peers,  that  a  peer,  con- 
victed of  murder,  ought  to  receive  judgment  according  to  the 
provisions  of  this  statute:  and  it  was  also  decided  in  the 
same  case  that,  supposing  the  day  appointed  by  the  judgment 
for  execution  sliould  lapse  before  such  execution  done  *(whicb, 
however,  the  law  will  not  presume),  a  new  time  may  be  ap- 
pointed for  the  execution  either  by  the  high  court  of  parlia- 
ment, before  which  such  peer  shall  have  been  attainted,  or 
by  the  court  of  King's  Bench,  the  parliament  not  then  sitting, 
the  I'ecord  of  the  attainder  being  properly  removed  into  that 
court.  (/) 

By  the  fourth  secti(m  of  the  statute,  it  is  enacted,  that  after 
sentence  pronounced,  "  in  case  there  shall  appear  reasonable 
cause,  it  shall  and  may  be  lawful,  to  and  for  such  judge' or 
justice  before  whom  such  criminal  shall  have  been  so  tried, 
to  stay  the  execution  of  the  sentence,  at  the  discretion  of  such 
judge  or  justice,  regard  being  always  had  to  the  true  intent 
and  purpose  of  this  act'* 

By  the  sixth,  seventh,  and  eighth  sections,  certain  regula- 
tions are  given,  for  the  treatment  of  a  murderer,  after  convic- 


d  Swan  and  Jefferys,  (case  of)  1  East.  P. 
C.  c.  5.  s.  136,  p.  373.  citing  Scrj.  Forster's 
MS.  Ex  relatione  Olive,  J.  Fost.  C.  L. 

/•  Fost.  107,     1  East.  P.  C.  c.  5.  s.  136.  p. 


374,  where  it  is  stated,  that  such  is  the  prac- 
tice. 

/  Earl  Ferrers'  case,  Fost.    138,  139>    1 
East.  P.  C.  c.  6.  5.  136.  p.  374. 
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tion.  It  is  enacted,  that  such  criminal  shall  be  confined  in  a  ers  after 
separate  cell^  and  that  no  person  but  the  gaoler  or  his  ser-  conviction. 
vants  shall  have  access  to  him,  without  license  under  the 
hand  of  the  judge  or  sheriff:  and  that  he  shall,  between  sen- 
tence and  execution,  be  fed  with  bread  and  water  only  (except 
on  receivinff  the  sacrament,  or  in  case  of  necessaries  admin- 
istered medicinally  by  a  professional  man),  under  a  penalty 
upon  the  gaoler  of  £W,  and  imprisonment  till  it  be  paid,  and 
forfeiture  of  his  office.  But  in  case  the  judge  or  justice  shall 
see  cause  to  respite  the  execution,  he  may  relax  any  or  all  of 
these  restraints,  by  licence  in  Meriting,  signed  by  him*  (g) 

Where  two  persons  had  been  convicted  of  a  barbarous  mur-  sentence 
der  in  Pembrokeshire  at  the  Hereford  assizes,  being  the  next  after  remo- 
English  county,  and  the  indictment  had  been  removed  by  cer-  J^nJictiMni 
tiorari  into  the  court  of  King's  Bench,  in  order  to  argue  some  to  the 
exceptions  which  were  overruled,  that  court  decided,  *after  [*  692] 
some  question  made  whether  the  prisoners  ought  not  to  be  King's 
sent  back  to  Herefordshire  to  receive  sentence,  that  they  had  fg^^^o^jan 
the  same  jurisdiction  over  facts  committed  in  Wales^  as  if 
committed  in  the  next  adjacent  county  in  England  ;  and  the 
prisoners  were  therefoi'e  sentenced  in  the  King's  Bench,  and 
were  executed  by  the  marshal*  (h)    But  it  seems  to  have  been 
considered  in  a  late  case,  that  sentence  pursuant  to  the  sta- 
tute, 25  Geo*  II.  c.  sr.  may  be  passed  by  a  judge  at  nisi 
prius  upon  an  indictment  for  murder,  removed  by  certiorari 
into  the  court  of  King's  Bench,  and  afterwards  tried  at  nisi 
priuSf  without  remitting  the  transcript  of  the  record  to  the 
court  of  King's  Bcyoicb*  (t)  f 


♦CHAPTER  THK   SECOND.  [*  693] 

Of  Petit  Treason.  {I) 

fs.  7.  being  in  the  custody  of  tiie  marshal,  were  ex- 

Atho's  case  (father  and  son)  as  cited  in  ecuted  at  iSV.  Thomas  a  WcLitringSy  near  the 

note  (r.)     1  Hale,  463.  where  it  is  said,  that  end  of  Kent  Street.     And  see  also  the  case 

the  prisoners  were  executed  at   Kennington  in  1  Str.  553,  and  8  Mod.  136.  and  see  Sissing- 

gaUows,  near  Southwark.     In  Taylor's  case,  hurst  house  case,  ante,  658.  note  Ctr.) 

5  Burr.  S797.  the  reporter  says,  that  he  re-  %  Rex  i*.  Thomas,  4  M.  and  S.  447. 
members  this  case,  and  that  the  defendants, 

(1)  This  chapter  is  wholly  omitted.     The  distinction  between  petit  trea- 
son and  murder  is  not  recognized  in  this  country. 
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♦CHAPTER  THE  THIRD. 

Of  J^anslaughttr.  {I) 

Iiv  this  species  of  homicidey  malice,  which  has  been  shewn  (a) 
is  the  main  ingredient  and  characteristic  of  murder^  is  consi- 
dered to  be  wanting ;  and  though  manslaughter  is  in  its  degree 
felonious,  yet  it  is  imputed  by  the  benignity  of  the  law  to 
human  infirmity ;  to  infirmity  which,  though  in  the  eye  of  the 
law  criminal,  is  considered  as  incident  to  the  frailty  of  the 
human  constitution.  (6)    The  punishment  appointed  for  it  is 

a  ^nte,  613,  ei  scqu,  b  Fost.  290.     I  Hale  466. 


fl)  MASSACHUscTTS.—^In  the  case  of  the  Commonwealth  v. -Thomas  O.  Sel- 
friage,  for  manslaughter,  the  charge  of  the  present  Chief  Justice  Parker  states 
aeyeral  important  points  and  principles  of  law  relative  to  the  crime  of  man- 
slaughter, in  a  clear  and  forcible  manner.    It  is  there  laid  down : 

^^  Fir$U  That  a  man  who  in  the  lawful  pursuit  of  bis  business  is  attacked 
by  another,  under  circumstances  which  denote  an  intention  to  take  awajr  his 
life,  or  do  him  some  enormous  bodily  harm,  may  lawfully  kill  the  assailant, 
provided  he  use  ail  the  means  in  his  power,  otherwise  to  save  his  own  life  or 
prevent  the  intended  barm ;  rtuch  as  retreating  as  far  as  he  can,  or  disabling 
his  adversary  without  killing  him.  if  it  be  in  bis  power.'^ 

^^  Secondly.  When  the  attack  upon  him  is  so  sudden,  fierce  and  violeot,  48 
that  a  retreat  would  not  diminish,  but  increase  his  danger,  he  may  instantly 
kill  his  adversary  without  retreating  at  all.^' 

*'^  Thirdly.  When  from  the  nature  of  the  attack,  there  is  reasonable  ground 
to  believe  that  there  is  a  design  to  destroy  his  life,  or  commit  any  felony  upon 
his  person,  the  killing  the  assailant  will  he  excusable  homicide,  although  it 
should  afterwards  appear,  that  no  felony  was  intended." 

"  Of  these  three  propositions,  the  last  is  the  only  one  that  will  be  doubted 
any  where  ;  and  this  will  not  be  doubted  by  any  who  are  conversant  in  the 
principles  of  the  criminal  law.  Indeed  if  this  last  proposition  be  not  (me, 
the  preceding  ones,  however  true  and  universally  admitted,  would  in  most 
cases  be  entirely  inefiicacious.  And  when  it  i.«  considered  that  the  jury,  who 
try  the  cause,  are  to  decide  upon  the  grounds  of  apprehension,  no  danger  can 
flow  from  the  example.  To  illustrate  this  principle,  take  the  following  case. 
A.  in  the  peaceable  pursuit  of  his  affairs,  sec  B.  rushing  rapidly  toward^  him, 
with  an  out-stretched  arm,  and  a  pistol  in  bis  hand,  and  using  violent  menaces 
against  his  life  as  he  advances.  Having  approached  near  enough  in  the  same 
attitude,  A.  who  has  a  club  in  his  hand,  strikes  B.  over  the  head,  before,  or  at 
the  instant  the  pistol  is  discliar^ed,  and  of  the  wound,  B.  dies.  It  turns  out 
that  the  pistol  was  loaded  with  powder  only^  and  that  the  real  design  of  B.  was 
only  to  terrify  A.  Will  any  reasonable  man  say  that  A.  is  more  criminal,  than 
he  would  have  been  if  there  had  been  a  bullet  in  the  pistol  ?  Those  who  bold 
such  doctrine  must  require,  that  a  man  so  attacked,  must,  before  he  strike  the 
assailant,  stop  and  ascertain  how  the  pistol  was  loaded.  A  doctrine  which 
would  entirely  take  away  the  right  of  self-defence  And  when  it  is  considered 
that  the  jury  who  try  the  cause,  Jind  not  the  party  killing,  are  to  judge  of  the 
reasonable  grounds  of  his  apprehension,  no  danger  can  be  supposed  to  flow 
from  this  principle."     Seifridge's  trial,  p.  160. 
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proportUtnablj'  lenient  t  an  (witli  tin-  exception  uuly  uT  one  sort 
of  uiwislaugliter,  which  hy  the  stat.  I  Jac.  I.  c.  8.  commDiiIy 
raUed  tlie  statute  of  stabbing,  in  niatle  a  capital  crime,)  the 
oflbnder  ia  adinittrd  lo  tlic  benefit  ul*  clergy. 

In  order  tu  make  an  abcttur  to  a  manslaughter  a  principal  or  «j 
in  the  felony,  hv:  must  bv  present  aiding  and  abetting  the  fact  °"^  "^1 
cttramittcd.  (c)    But  there  cauoot  be  any  acceHsuricjt  befure  Uie  kccanoiiM 
fact  in  mnnslaughtci',  because  it  is  presumed  to  be  altogether 
sudden,  and  without  pi-enieditation.  (d)  Thus,  if  ttic  indictment 

t  1  Hale  43n,  «»,  bhiI  ae  ante,  e«,  il      a.i.!  abMiing, 
iigii.  us  la  wJial  will  1h>  n  |ir.^«eDC>i,  aidiiig  d  1  lUlc  4»T.     I  lUwli.  P.  C.  r.  30,  a. 

In  DDother  pnrt  of  (he  chaise,  it  is  3«ii],  "  I  doubt  whether  self-defence 
could  in  any  caee  be  set  up  where  the  kilUiig  happened  in  conaequeDce  of  ao 
^Hiault  only,  unleBs  (he  a^saolt  h»  made  with  a  weapon,  which  if  used  at  all, 
Rould  probably  produce  denth."     Ibid.  tG-1. 

"  When  a  weapon  of  another  sort  Is  used,  il  seerai  lo  me  that  (he  effect 
produced,  ia  the  best  evidence  of  the  power  and  inleotloo  of  the  asaailast,  to 
do  thai  degree  of  bodily  barm,  whicti  would  alone  aulburizc  (he  taking  his 
life  on  the  prJociplet  of  self-defence."     Ibid. 

"  There  is  another  point  of  more  imporlunce  for  you  to  settle,  concerning 
which  you  must  make  up  your  minda  from  alt  ibe  circumalances  proved  in  the 
case,  namely,  whether  the  defendant  could  probably  have  saved  hlmaelffrom 
death,  or  enormous  bodily  barm,  by  relrentiog  lo  the  wall,  or  by  throwing 
himself  into  the  arms  of  his  friends,  who  would  pro(ec(  him.  Ifyoubeliere 
under  all  the  ctrcumitances,  the  defendant  could  have  escaped  his  adver- 
sary's vengeance,  at  the  time  of  the  attack,  without  killing  him,  (he  defence 
set  up  has  failed,  and  the  defendant  musl  be  convicted.  If  you  believe  his 
only  resort  for  safety  was  to  take  (be  life  of  his  anlagonisl,  be  must  be  acquit- 
ted, uoleas  his  conduct  has  been  aucb  prior  to  (be  attack  upon  him,  aa  will 
deprive  him  of  the  privilege  of  selling  up  a  defence  of  thia  uatnre."     Ibid. 

"  II  has,  hoivever,  been  suggesled  by  (he  defendant's  counsel,  that  even  if 
his  life  had  not  been  in  danger,  or  no  great  bodily  harm,  but  only  diegrace 
were  intended  by  (lie  deceased,  there  are  certain  principles  of  honour  and 
natural  right,  by  which  (he  kilting  may  be  juslitied.  These  are  principle! 
which  yon  as  jurors,  and  I  as  a  judge,  caonot  recognize.  The  laws  which 
we  are  sworn  to  administer  are  not  fouoded  upon  thttn.  l.et  (hose  who  cboOM 
such  principles  for  (heir  guidance,  erect  a  court  for  the  trial  of  points  aad 
principles  of  honour ;  ba(  let  (he  courts  of  law  adhere  to  those  principlea 
which  are  laid  down  in  the  books,  and  whose  wisdom,  ages  of  experience 
liare  sanctioned.  I  therefore  declare  it  to  you  as  the  law  of  the  land,  that 
unless  the  defendant  has  satisfactoriiy  proved  to  you,  that  do  means  of  saving 
bis  life,  or  his  person  from  the  great  bodily  harm  which  was  apparently  ]■»- 
tended  by  the  deceased  against  him,  except  killing  hia  adversary,  wer^  in 
liis  power,  he  has  been  guilty  of  manslaugbler,  no  (withstanding  yo>  may 
believe  (hat  the  case  does  not  present  the  lensl  evidence  of  malice  o<~  preme- 
ditated design  to  kill  the  deceased.''     Ihid. 

"  If  a  man  for  the  purpose  of  bringing  nnolher  inio  a  quari^l,  provolcea 
him,  so  that  an  affray  is  commenced,  and  (he  person  causin;  tlie  quarrel  it 
over-matched,  and  to  save  himself  from  apparent  danger,  kill  hi«  adveraaf^, 
he  will  be  guilty  of  manslaughter,  if  not  murder,  because  the  necessity  '■-'-  - 
VOL.  I.  4H 
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be  for  murder  against  A.  and  that  B.  and  C.  were  counsdling 
and  abetting  as  accessories  before  only,  (and  not  as  pretent 
aiding  and  abetting,  for  such  are  principals,)  if  A.  be  found 
guilty  only  of  manslaughter,  and  acquitted  of  murder,  the 
[*  700]  accessories  before  will  be  thereby  *di8charged.  (t)  There 
mayi  however,  be  accessories  after  the  fact  in  manslaughter.(/) 
The  several  instances  of  manslaughter  may  be  considered 
in  the  following  order: — 

I.  Cases  of  provocation. 

IL  Cases  within  the  statute  of  stabbing,  1  Jac.  I.  c.  8. 

III.  Cases  of  mutual  combat 

lY.  Cases  of  resistance  to  tifficers  of  justice,  to  persons 
acting  in  tlieir  aid,  and  to  private  persons  lawfully  inter- 
fering to  apprehend  felons,  or  to  prevent  a  breach  of  the 
peace. 

y.  Cases  where  the  killing  takes  place  in  the  p|x>secution 
of  some  other  criminal,  unlawful,  or  wanton  act. 

YL  Cases  where  the  killing  taktss  place  in  consequence  of 

e  1  Hale  437,  450.  before  the  statute  1  Ann.  stac.  2.  c.  9.  s.  1.      , 

'/  I  HaR  450.     1  East.  P.  C.  c.  5.  s.  123.      (2  Hawk.  P.  C.  c.  29.  s.  24)  ;  but  the  effect  of 
p*  353.    Tbii  leemt  to  bave  been  doubted      that  statute  seems  to  have  renioredtbe  doubt. 


of  his  own  creating,  shall  not  operate  in  his  excuse.^^  Ibid.  165.  ^^  Yon  are 
therefore  to  inquire  whether  this  assault  upon  the  defendant  by  the  deceased, 
was  or  was  not  by  the  procurement  of  the  defendant ;  if  it  were,  he  cannot 
ayail  himself  of  the  defence  now  set  up  by  him.''     Ibid. 

New  Jersey. — In  order  to  excuse  a  homicide  on  the  ground  of  self-de- 
fence) it  must  clearly  appear  that  it  was  a  necessary  act,  in  order  to  avoid 
destruction  or  some  severe  calamity.  No  man  is  justified  or  excusable  for 
taking  away  the  life  of  another,  unless  the  necessity  for  so  doing  is  apparent, 
as  the  only  means  of  averting  his  own  destruction,  or  some  very  great  injuij. 
The  State  t.  Wells,  1  Cox's  Rep.  424.  In  which  case  it  was  also  decided, 
that  parol  confessions  are  admissible  in  evidence,  although  there  was  also  a 
written  confession  taken  before  a  magistrate  ;  that  evidence  of  general  cha- 
racter is  admissible  in  a  criminal  prosecution,  although  of  little  weight,  unless 
where  the  fact  is  dubious,  or  the  testimony  presumptive ;  and  that  no  new 
tria\y  even  in  a  criminal  prosecution,  is  to  be  granted,  where  justice  has  been 
dooe  \y  the  verdict,  although  there  may  have  been  a  misdirection  in  an 
important  particular. 

Pennsylvania. — The  punishment  of  voluntary  manslaughter  is  not  within 
the  10th  and  llth  sections  of  the  act  of  April  22d,  1794.  And  therefore  a 
person  convicted  of  that  crime,  cannot  be  sentenced  to  undergo  confinement 
in  the  solitary  cells,  in  the  gaol  and  penitentiary  house  in  Philadelphia,  on 
low  and  coarse  diet.    White  v.  The  Commonwealth,  1  Scrg.  &  Rawle,  139. 
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some  lawful  act  being  criminally  or  improperly  pcr- 
Ibrmedy  or  of  some  act  performed  without  lawful  autho- 
rity. 


SECTION  I. 

tJASES   OF  PROVOCATIOy. 

WfiENEVEU  death  ensues  from  sudden  transport  of  passion^ 
or  heat  of  blood  upon  a  reasonable  provocation,  and  with- 
out malice,  it  is  considered  as  solely  imputable  to  human  in«* 
firmity ;  and  the  offence  will  be  manslaughter.  (;)  It  should 
''^be  remembered  that  the  person  sheltering  himself  under  r*  701^ 
this  plea  of  provocation  must  make  out  the  circumstances  of 
alleviation  to  the  satisfaction  of  the  court  and  jury,  unless 
they  arise  out  of  the  evidence  produced  against  him ;  as  the 
presumption  of  law  deems  all  homicide  to  be  malicious,  until 
the  contrary  is  proved.  (A) 

It  has  been  shewn  that  the  most  grievous  words  of  re-  Wordiof 
proach,  contemptuous  and  insulting  actions  or  gestures,  or  p^^oc'- 
trespasses  against  lands  or  goods,  will  not  fr^  the  party    ^°* 
killing  from  the  guilt  of  murder,  if  upon  such  provocation 
a  deadly  weapon  was  made  use  of,  or  an  intention  to  kill,  or 
to  do  some  great  bodily  harm,  was  otherwise  manifested,  (i) 
But  if  no  such  weapon  be  used,  or  intention  manifested,  ana 
the  party  so  provoked  give  the  other  a  box  on  the  ear,  or 
strike  him  with  a  stick  or  other  weapon  not  likely  to  kill, 
and  kill  him  unluckily  and  against  his  intention,  it  will  be 
only  manslaughter,  (k) 

It  is,  indeed,  said  to  have  been  held  in  one  case  that  words 
of  menace  of  bodUv  harm  are  a  sufficient  provocation  to  reduce 
the  offence  of  killing  to  manslaughter ;  (Q  but  it  has  been 
considered  that  such  words  ought,  at  least,  to  be  accompanied 
by  some  act  denoting  an  immediate  intention  of  following 
them  up  by  an  actual  assault,  (m) 

But,  though  words  of  slighting,  disdain,  or  contumely,  will 
not  of  themselves  make  such  a  provocation  as  to  lessen  Hie 
crime  into  manslaughter ;  yet,  it  seems  that  if  A.  give  inde- 
cent language  to  B.,  and  B.  thereupon  strike  A.,  but  not 
mortally,  and  then  A.  strike  B.  again,  and  then  B.  kill  A., 
that  this  is  but  manslaughter.  The  stroke  by  A.  was  *deem-  [*  702] 
ed  a  new  provocation,  and  the  conflict  a  sudden  falling  out ; 

g  1  Hale  466.  1  Hawk.  P.  C.  c.  30.    Fost.         k  Fost.  291.     1  East.   P.  C.  c.  5.  s.  20.  p. 
290.     4  Blac.  Com.  191.     I  East.  P.  C.  c.  5.      233.  _ 

s.  19.  D.  232.  I  Lord  Morley's  case,  1  Hale  455.    The 

h  ArUe^  615.  same  case  is  mentioned  in  Kel.  55;   but  no 

i  ArUe^  632.  such  position  ii  there  stated. 

m  1  East.  P.  C.  c.  5.  s.  20.  p.  233. 
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Md  ov Hme  giwiBdi  Ae  killlag 

PMMft-     ^WDf re  an  «uaiitt  is  mide  wHh  ▼iohace  fir 

^^  ^  indignitr  apon  a  man's  mraoB,  at  by  pallta«  hta  ky  Ik 
noae.  and  the  party  80  asaaiilted  kiDs  Aa 


partj  80  asaaoltad  UDa  tlia  agp«Hor,  tha< 
will  be  reduced  to  mannbuichter*  in  caaa  It  Hfenn  tkat  Ik 
aaaaalt  was  resented  inunedlaMy^  and  Hia  aggraaanr  UIM 
in  tlie  heat  of  blood,  the/aror  ftrrvit  occasiniiaa  by  tta  jva- 
▼ocation.(o)  So  if  A.  be  passing  alam  tba  atlM^  mrf  B. 
meeting  him  (there  being  convenisttt  diatanoe  bctwwm  A.  and 
the  waU)  take  the  wall  of  him  aid  jnstta  kim»  aai  AmMpon 
A%  UU  B.  it  is  said  that  such  jn^UnK  wmU  smanrt  «»a 
proTocation,  which  would  make  the  kming  an|y  mana|i|> 
ter.  Ami  again  it  appears  to  hava  bsan  csMldsnd  ttst 
when  A.  i^ag  on  the  road,  B.  wlteed«htbmi«l  A.airt 
of  the  tracks  and  then  A.  alighted  aiidUBei  1^  It  WMM^ 

manalanrtter^  (p) 

Bn^  in  the  two  last  cases,  it  shany  ae«i  ikakikmimk^- 
yasshm  must  have  been  accompanied  witk  dMmailMWSB  af 
great  Tkilence  cnr  insolence ;  m  it  Is  not mmrf  liiilsl 
vocation  which,  in  point  of  law»  sMOnnta  4a  aft 
win  of  course  reduce  the  crioM  of  the 
slaughter*  Eyen  a  blow  will  not  be 
praTocatJon  to  extenuate  in  caaes  where  the 
nruportioned  to  the  injury,  and  outrageaua  wi  „ 
b  m  nature;  but,  where  the  Uow  wUch  gmntta 
tien  has  been  so  violent  as  reasonablT  to  hanpaeaaaal  ^ 
den  transport  of  passion  and  heat  of  blood,  Urn  kflUuK  whkh 
ensued  has  been  regarded  as  the  consequence  e^' 
[*  703]  nAtff  *and  entitled  to  lenient  consideration. 

woman,  after  some  words  of  abuse  on  both  8idea»  gave  a 
dier  a  box  on  the  ear,  which  ^  soldier  retamed^  ay  sMkIng 
her  on  her  breast  with  the  ponund  of  his  8word|  and  the  we^ 
man  then  running  away,  the  soldier  pursued,  and  alshkfed  hUr 
In  the  back  withhis  sword;  H<dt,  C.  J.  at  first  cosnidewsd  It 
to  be  murder :  but,  upon  its  coming  out  in  the  nragreoa  ef  the 
trial,  that  the  woman  had  struck  the  soldier  wi^  a  Mtten  eU 
the  face  with  great  force,  so  that  the  blood  flowed  it  iraa 
hoMen  clearly  to  be  no  more  than  manslaughter,  (f )  In  tUa 
case^  the  smart  of  the  soldier's  wound,  and  the  eflusien  ef 
blood,  might  possibly  have  kept  bis  indignation  boilii^  to  the 
moment  en  the  fact  (r) 
f^ofttsL'  Where  a  man  has  been  iiyuriously  restrained  of  his  Hber- 
ttoD  by  re-  ty,  the  provocatlM  has  been  considered  sufficient  to  extenu- 

n  1  Hale  455,  wbere  it  is  tcid,  that  this  p  I  Hale  455.    Laninre*s  case, 

was  held  to  be  manslaughter,  according  to  a  Stedman's  case,  OM  UaileT.  il|ir»  17M, 

the  profofb,    «the  second  blow  makes  the  MS.  Tracy  and  Denton,  57  Fott.  SSS.    1 

•ftray  ;*  and  Lord  Hala  nvysi  that  this  was  East.  P.  C.  c.  5.  s.  31.  p.  234. 

the  mpinion  of  himself  aad  some  others.  r  Fost.  29S.    See  the  case  mon  fully  stst<* 

•  Kel.  135.    4  Blac.  Com.  1$1.    1  East,  ed  anre,  634. 
P.C.  c.5.  s.SO.  r.S33. 
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ate;  as  ^here  a  creditor  placed  a  man  at  the  chamber  door  straining  a 
of  his  debtor^  with  a  sword  undrawn,  to  prevent  him  from  es-  P^'*?J^( 
capingy  while  a  bailiff  was  sent  for  to  ^rest  him :  and  the    '*  ^   '  ^* 
debtor  stabbed  flie  creditor,  who  was  discoursing  with  him  m 
the  chamber.  {$)    And  the  same  doctrine  was  held  in  a  case, 
where  a  serjeant  had  put  a  common  soldier  under  an  arrest, 
who  thereupon  killed  the  serjeant  with  a  sword ;   and  upon 
the  trial,  no  authority  was  shewn  in  the  serjeant  to  make 
such  arrest,  flie  articles  of  war  not  being  produced,  nor  any 
evidence  given  of  the  usage  of  the  army,  (t) 

Where  a  man  finds  another  in  the  act  of  adultery  with  his  Provoca 
*wifb,  and  kills  him  in  the  first  transport  of  passion,  he  is  \^  704J 
only  guilty  of  manslaughter,  and  that  in  the  lowest  degree :  {u)  (*<>"  ^y  <^- 
for  the  provocation  is  grievous,  such  as  the  law  reasonably  a^dultcre" 
concludes  cannot  be  borne  in  the  first  transport  of  passion. 
But  it  has  been  already  shewn,  that  the  killing  of  an  adulterer 
deliberately,  and  upon  revenge,  would  be  murder,  (w) 

There  are  instances,  where  slight  provocations  have  been  Provoca- 
considered  as  extenuating  the  guilt  of  homicide,  upon  the  ^1?".^°/.^. 
ground,  that  the  conduct  of  ttie  party  killing  upon  such  pro-  'vifich  ^°  ' 
vocations  might  fiiiriy  be  attributed  to  an  intention  to  chas-  tiave  been 
tise,  rather  than  to  a  cruel  and  implacable  malice.    But,  in  ""^e^^uauT 
cases  of  this  kind,  it  must  appear,  that  the  punishment  was  where  the' 
not  urged  with  tmital  violence,  nor  greatly  disproportionate  v^^^j  luu- 
to  the  offence ;  and  the  instrument  must  not  be  such  as,  from  a"  ud^wiir 
its  nature,  was  likely  to  endanger  life,  (x)    Thus,  where  A.  cruelty,  or 
finding  a  trespasser  on  his  land,  in  the  first  transport  of  his  "^^  ^^."~ 
passion,  beat  him,  and  unluckily  happened  to  kill  him,  it  ftVumem?. 
was  hoMen  to  be  manslaughter :   but  it  must  be  understood, 
that  he   beat  him   not   with  a  mischievous   intention,   but 
merdy  to  chastise  for  the  trespass,  and  to  deter  him  from 
committing  it  again,  (if)    And  of  the  case  of  the  keeper  of  a 
park,  who,  finding  a  boy  stealing   wood   in   his  master's 
gpnnind,  tic^  him  to  a  horse's  tail,  and  beat  him,  upon  which 
tiie  horse  running  away,  the  boy  was  killed,  (»)  it  is  said, 
that  if  the  chastisement  had  been  more  moderate,  it  had  been 
but  manslaughter;  for,  between  persons  nearly  connected 
together  by  civil  and  natural  ties,  the  law  admits  the  force 
of  a  provocation  done  to  one  to  be   felt  by  the  other,  (a) 
And,  a  fortiori,  if  the  master  had  himself  caught  the  tres- 
passer, and  beat  him  in  such  a  manner  as  shewed  a  desire 
*only  to  chastise  and  prevent  a  repetition  of  the  offence,  but  [*  705] 

*  Buckner's  case.  Sty.  467.  the  band  to  be  inflicted  gently,  because  there 

t  Witber's  case,  SU^ord  Sum.  Assiz.  17ft4,  could  not  be  a  greater  provocation. 

cor.  BuUer  J.  afterwards  before  all  the  judges  tr  Ante,  643. 

in  M.  T.  35  G.  III.  MS.  Gould  and  Bullcr  a*  Fost.  291.    4  Blac.  Com.  200. 

cited,  1  East.  P.  C.  c.  5.  s.  20.  p.  233.    This  y  Post.  291.     1  Hale  473.  ante,  639. 

case  is  also  cited  as  to  a  point  of  evidence  in  s  Halloway's  case,  Cro.  Car.  131.    1  Hale 

Holt's  case,  2  Leach,  694.  453.    1  Hawk.  P.  C.  c.  3h  s.  42.    Fost.  292, 

u  Manning^s  case,  T.  Raym.  212.  I  Ventr.  ante,  639. 

169.    And  the  court  directed  the  burning  in  a  I  East.  P.  C.  r.  5.  s.  2J,  p.  2.'^7. 
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had  unfortunttely,  and  against  hia  iBtep^  killed  Mm,  it  wnM 
only  have  been  manslaughter  (ft). 
DMUnca  Whcrc  a  person,  whose  pocket  had beoB  picked^  mu—jgpd 
pKkpocktu  i^y  ^  concourse  of  people,  threw  tiia  pklmodut  inte  aa  ad- 
joining pond,  in  order  to  avenge  tiie  theily  bj  dnddsK  imp 
but  without  any  apparent  intention  to  take  awm  bis  lue^  and 
the  pickpocket  was  drowned,  it  was  mled  to  be  oalj  aaa- 
slaughter ;  for  though  this  niode  of  paniabmeat  ia  bji^y  n- 

viitieaaad 


justifiable  and  illegal,  yet  the  law  reapects  the  iali 
imbecilities  of  human  nature,  where  certain  proTOcatioBs  are 
given  {c). 
FatWruk-      in  a  case  where  the  prisonous  son  haTing  fsudbt  with 
^HuPj^  another  boy  and  been  beaAen  ran  home  to  bia  late  all  bloody, 
SbTioii.      9^  the  father  presently  took  a  cudgel,  ran  Ibree  faarteia  ef 
a  mile,  and  struck  the  other  boy  upon  tiie  bead,  i^aa  wUeh  he 
died;  it  was  ruled  to  be  manslaughter,  becanae  dsae ia aaddea 
heat  and  passion  (d) ;  but  the  true  grounds  of  te  jadgmeat 
seem  to  have  been  that  the  accident  h^^ened  W  a  da^ 
'    stroke  given  in  heat  of  blood,  with  a  codgely  aoi  luDBly  ta  de- 
stroy, and  that  death  did  not  immediately  eaaaot  (e) 
Nauira  of       Several  other  cases  are  reported,in  which  tlM  aalaia  ef  Oe 
dM  iBMru*  instrument  used  led  to  a  lenient  oonsideratioa.  of  the  head 
Sw  ^*"*'r.  ^^^*  ^"  ^^  ground  that  such  instrument  was  aeC  likri^  to 
ty  kiUi^'*  endanger  life.    Thus,  where  a  man,  who  waa  ritti^gdriakiaff 
in  an  alehouse,  being  called  by  a  woman  '^aaaa  ef  a  wboR^^ 
took  up  a  broomstaff,  and  threw  it  at  her  from  a  dbrtaaoe^  and 
killed  her;  the  judges  were  not  unanimous,  aada  pardoa  waa 
[*  706]  advised :  and  the  doubt  appears  to  have  *ariaea  vpoa  the 
ground  that  the  instrument  was  not  such  as  ooaU  probably, 
at  the  given  distance,  have  occasioned  death,  or  great  bo^y 
harm  (YJ.    A  similar  doubt  appears  to  have  been  entertain- 
ed in  the  following  case,  which  was  stated  in  a  niecial  ver- 
dict   A  mother-in-law  employed  her  daughter-in-law,  a  child 
of  ten  years  old,  to  reel  some  yam ;  and  finding  soaM  of  the 
skains  knotted,  threw  a  four-legged  stool  at  the  child,  whicb 
struck  her  on  the  right  side  of  the  head,  on  the  temple,  and 
caused  her  death  soon  afterwards :  the  verdict  stated,  tiuit  the 
stool  was  of  a  sufficient  size  and  weight  to.  give  a  mortal 
blow ;  but  that  the  mother-in-law  did  not  intend,  at  the  time 
she  threw  the  stool,  to  kill  the  child  (;)•    And  in  a  case, 
where  the  prisoner  had  struck  his  boy  with  one  of  his  clogs,  be- 
cause he  had  not  cleaned  them,  it  was  held  to  be  only  man- 
slaughter, because  the  master  could  not,  from  the  size  of  the 

6  1  lilmit.  P.  C.  c.  5.  8.  22.  p.  237.  /  I  Hale  455,  456.  1  East.  P.  C.  c.  5.  i.  22. 

e  Fray's  caw,  Old  Bailey,  1785.     1  Hawk.  p.  238. 

P.  C.  c.  31.  8.  38.    1  East.  P.  C.  c.  5.  s.  22.  g  HazePs  case,  I  Leach  368.    The  ques- 

p.  236*  tion  whether  this  was  murder  or  mausiaafb- 

d  Rowley's  case,  12  Rep.  87.     I  Hale  453.  ter  was  considered  as  of  great  difficulty,  aisd 

e  Post.  294,  295.  Cro.  Jac.  296.  Godb.  182.  no  opinion  was  ever  delirered  by  the  judges. 
See  the  case  ante^  637,  638. 
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instrument  he  had  made  use  of^  have  had  any  intention  to  take 
away  the  boy's  life  (h) 

In  a  case  where  the  prisoner,  who  was  a  butcher,  had  em- 
ployed a  boy  to  tend  some  sheep,  which  were  penned,  who 
negligently  suffered  some  of  the  sheep  to  escape  through  the 
hurdles,  upon  which  the  prisoner,  seeing  the  sheep  get  through, 
ran  towai^  the  boy,  and  taking  up  a  stake  that  was  lying 
on  the  g^und,  threw  it  at  him,  and  with  it  hit  the  boy  on  the 
head,  and  fractured  his  skull,  of  which  fracture  he  soon  after- 
wards died ;  Nares,  J.  told  the  jury,  to  consider  whether  the 
stake,  which,  lying  on  the  ground,  was  the  first  thing  the  pri- 
soner saw  in  the  heat  of  his  passion,  was,  or  was  not,  under 
the  circumstances,  and  in  the  particular  situation,  an  impro- 
per instrument  for  the  purpose  of  correcting  the  negligence 
of  the  boy.  And  that,  if  they  thought  the  stake  was  an  im- 
proper  instrument,  they  should  *further  consider,  whether  it  [  707] 
was  probable  that  it  was  used  with  an  intent  to  kill :  if  they 
thought  it  was,  that  they  must  find  the  prisoner  guilty  of  mur- 
der ;  but  on  the  contrary,  if  they  were  persuad^  that  it  was 
not  done  with  an  intent  to  kill,  that  the  crime  would  then 
amount,  at  most,  to  manslaughter*  The  jury  found  it  man- 
slaughter (t). 

It  has  been  before  shewn,  that  the  plea  of  provocation  will 
not  avail  in  any  case,  where  it  appears,  that  the  provocation 
was  sought  for  and  induced  by  the  act  of  the  party,  in  order 
to  afford  him  a  pretence  for  wreaking  his  malice  {k) ;  and 
that  even,  where  there  may  have  been  previous  struggling  or 
blows,  such  plea  cannot  be  admitted,  where  there  is  evidence 
of  express  malice.  {I)  It  has  also  been  observed,  that  in  every 
case  of  homicide  upon  provocation,  how  great  soever  that  pro- 
vocation may  have  been,  if  there  were  sufficient  time  for  pas- 
sion to  subside,  and  reason  to  interpose,  such  homicide  will 
bo  murder  (m):  and  it  should  always  be  remembered,  that 
where  a.  party  relies  upon  the  plea  of  provocation,  it  must 
appear  that,  when  he  did  the  fact,  he  acted  upon  such  provo- 
cation, and  not  upon  any  old  grudge  (n). 


SECT.  II. 

CASES   WITHIN  THE  STATUTE  OF   STABBING. — 1  JAC.  I,  C  8. 

By  this  statute,  <'  every  person  and  persons,  who  shall  stab  i  Jac.  i.  c. 

h  Turner's  case,  Comb.  407,  408,  and  cited  to  endanger  life,  it  seems  that  the  intention  of 

in  1  Ld.  Raym.  142,  144.    2  Ld.  Raym.  1498.  the  party  to  kill  will  be  implied  from  that  cir- 

The  clog  was  a  small  one ;  and  Hd4t,  C.  J.  cumstance.    AntCy  638,  639,  670. 

■aid,  that  it  was  an  unlikely  thing  to  kill  the  k  Ante^  642. 

hoy.  I  AnUy  639,  640,  641. 

t  Wiggs's  case,  reported  in  a  note  to  Ha-  m  AnUy  642.    Fost.  296. 

Ml*!  case,  1  Leach  378.    If,  however,  the  in-  n  1  Hale  451.     1  East.  P.  C.  c*  6.  f«  23.  b. 

ftrument  used  is  so  improper,  as  manifestly  p.  239.  See  Mason's  case,  on^e,  640^  641$  642. 
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or  Uiinist  any  pi'i'soii  or  personsy  that  liath  not  thm  aay 
wca|Niii  tlra^^ii,  t>r  thai  liatli  not  then  firat  Btricken  the  partj 

[*  708]  which  Aliall  so  Htab  or  thrust,  mo  an  the  person  or  penoBS  *80 
stabbed  or  tlirust,  shall  thereof  die  within  six  montlia  fliBa 
ni-xt  Ibllowing,  although  it  cannot  be  proved  that  tiie  nnm 
waH  done  of  niaii<T  albrethought;  yet  the  party  so  ofleadiii^ 
and  being  theiTof  convicteil  by  verdict,  confeasioD,  or  otfar- 
wise,  according  to  law.  shall  be  excluded  from  the  beaelt  of 
rlergy,  and  Huffer  death*  an  in  case  of  wilful  mttrdcr.**  IVr 
iM  a  proviso  that  the  act  shall  not  extend  ^  to  caaes  of  sdf* 
d(*fi*nce«  misfortiiniN  or  in  any  other  manner  than  as  aCm- 
said ;  nor  to  any  person,  who  shall  commit  maaslaugfatery  la 
pn'scrving  the  peace,  or  chastising  or  correcting  his  child  or 
servant." 

This  statute  was  made  on  account  of  the  fraqoeDt  quarrels^ 
and  stabhings  with  short  daggers*  between  the  Boutch  and 
the  English,  at  the  accession  of  James  tlie  first  |  woA  as  it 
was  intended  to  meet  a  temporary  evil,  it  would  puhapahave 
been  better  if  it  had  expired  with  the  mischirf  it  was  meaat 
to  ivmcdy  (o).  It  has  been  considered  as  a  rigorooa  statnti^ 
of  doubtful  e\|iediency  (;i);  and,  accordingly,  amstmed  by 
the  benignity  of  the  law,  so  favourably  in  behalf  of  the  snh- 
ject,  and  so  strictly  when  against  him,  that  the  oihace  of 
stabbing  is  left  by  this  statute  almost  upon  tiw  same  iaoUng 
^        as  it  stood  at  common  law  {q).    Indeed,  it  was  i^ved  by  tte 

[^  709]  judges,  in  Lord  Mnrley*s  case,  that  the  statute  ^vas  only 
declaratory  of  the  common  law  (r) ;  and  it  was  the  opinion  of 
Mr.  Justice  Foster,  that  whenever  tlie  defendant  ia  indicted 
at  coninion  law,  and  also  u]Kin  the  statute  (s),  the  most  impor- 
tant ((uestion  will  be,  whether  the  fai:t  upon  the  evidence  is  or 
is  not  niui-der  at  conimon  law  (f).  And  Glyn,  C.J.  said, upon 
an  indirtmrnt  on  this  statute,  that,  in  order  to  bring  a  case 
within  the  nieaning  of  the  <ict,  theiT  ought  to  be  malice  (a). 

All  ( ircuinslanrrs  which,  at  conimon  law,  will  serve  to  jus- 
tity.  excuse,  or  iille\iute.  in  a  cliarge  of  murder,  have  always 
had  tlieir  due  wcipclit  in  prosecutions  grounded  on  tiiis  sta- 


o  4  Blac.  Com.  VJ.i.  I  lA,  HMym.  140.  It 
was  coiuiiiurd  by  10  (ai.  I.  c.  I.  till  ^ul^o 
i)ther  act  shall  be  inaiic,  touching  tli>-  coiiiiiui- 
.'ince  or  dibcnntinuiinre  thereof. 

p  Fo»t,  2t»9,  .UK),  wluMi'  Mr.  Jiisrict?  I  n^tcr 
says,  '*  Let  me  uild,  that  if  the  outru^t>i  iit 
which  the  statute  w.ii,  levollcd  h.i<l  beer,  pro- 
secuted with  due  Tigout  and  proper  s^i*vtM'ity 
upon  the  foot  of  counnon  liiw«  I  iluubt  not  an 
end  would  soon  have  been  pui  to  thnn,  with- 
out incumbering  our  books  vith  a  special  act 
for  that  purpose,  and  a  variety  of  questions 
touching  the  true  extent  of  it.  This  obser- 
vation will  hold  with  regard  to  many  of  our 
penal  statute*-,  made  upon  special  and  press- 
ing  occasions,  and  savouring  rankly  of  the 


times." 


q  4  Blac.  Com  193.     As  tn  the  oflfcnce  of 


htahbing,  where  death  does  oot  ensue,  provi- 
sion has  been  made  by  the  43  G.  III.  c.  58. 
which  will  be  stated  in  a  subsequent  chapter* 

r  Ld.  Morley's  case,  Kel  5&.  1  Hale  456. 
Tost.  298. 

s  ^^  A  prisoner,  whose  case  may  be  brought 
within  the  letter  of  the  act,  commonly  is  ar- 
raigned upon  two  indictments,  one  at  com- 
mon law  foi  murder,  the  other  upon  the  sta- 
tute ;  and  if  it  coincth  out  in  evidence,  that 
the  fact  was  either  justifiable,  or  amounted 
barely  to  manslaughter  at  comroon  law,  it 
hath  been  rarely  known,  that  such  penoa 
hath  been  convicted  of  manslaughter  upon  the 
statute.*^     Fost.  299. 

t  Fost.  301,  302. 

ii  Buckner^s  case«  Sty.  467. 


» 
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tute }  anil,  in  the  nuiftructiim  of  il,  one  general  nilo  may,  it  1 

is  conceived,  he  salcly  laid  <1own:  namely,  that  in  hII  ctues  I 

of  doubt  and  difficulty  Ihc  benignity  of  the  common  law  ouglit  I 

to  tni-n  the  scale  (to).    Thus,  though  the  words  of  the  statute  1 

are  very  general ;  yet  ninry  cases  romiiig  within  (he  letter  of  1 

the  act,  and  not  covered  by  any  of  the  exceptions  in  the  jirovi-  1 

so,  have  been  very  nglitly  adjudged  not  to  ue  within  its  mean-  ^^^J 
tng  ix)-  By  thiij  (-^instruction,  Uie  case  of  an  adulterer,  stab-  ^^^| 
bed  by  the  husband  in  tlic  art  of  adultery,  lia^4  been  helil  not  '  ^^^| 
to  be  within  the  act,  but  manslauglitcr  at  common  law(y).  ^^^| 
So  where  a  man  assaulted  by  "thieves  in  his  house,  stabs  one  ^^^ 
of  Ibem,  the  thieves  having  no  wea|>un  drawn,  nor  having 
struck  him,  it  is  not  within  the  statute,  but  justifiable  lionii- 
cide(»);  and  where,  upon  an  outcry  of  •thieves  in  the  night  [  7101 
■time,  a  person,  who  was  roncealeil  in  u  closet,  but  no  thief,  j 

Miraa  in  ^e  hurry  and  surprise  Htabbod  in  the  dark,  it  was  1 

"Bonsidcrcil  as  an  innocent  mistake,  and  ruled  to  be  homicide 
by  misadventure  («j     And  where  an  officer  pushed  violently  j 

and  abntptly  into  a  gentleman's  chambe;-,  early  in  the  mom-  I 

ing,  in  orderto  arrest  him,  not  telling  liis  business,  nor  using  I 

words  of  arrest ;  and  the  gentleman  nut  knowing  that  he  was  1 

an  officer,  under  the  first  surprise,  took  down  a  sword  that  j 

Itung  in  t)ie  chamber,  and  stabbed  Iiim ;  it  was  ruled  man-  | 

slaughter  at  common  law,  tliough  the  defendant  was  indicted  \ 

on  the  statute ;  for  the  defendant,  not  knowing  the  officer's 
business,  miglit,  from  Itis  behaviour,  have  reasonably  conclud- 
ed, that  he  came  to  rob  or  murdi^r  liim  (6).  i 

There  arc  no  accessories  within  this  statute  (i') :  and  it  has  No  acce*- 
been  holden.  tliat  persons  present,  aiding  and  abetting,  though,  *"'•'•  "*" 
at  common  law,  principals  in  the  manslaughter,  arc  not  witli-  b><.»'- 
in  the  statute ;  and  therefore,  where  several  persons  were  in- 
dicted upon  it,  and  it  did  not  appear  which  of  them  made  the 
thrust  at  the  party  killed,  tliey  being  all  present,  it  was  held 
that  they  could  only  be  convicted  of  manslaugliter  at  common 
law,  and  must  have  their  clergy  [d). 

It  may  be  proper  to  mention  some  of  the  questions,  which  Pai'ieuiM 
have  been  raised  and  decided  upon  the  construction  of  this  {j^b"^^.^" 
statute ;  more  particularly  as  to  the  meaning  of  the  words  > 
*'Btah,or  thrust;"  as  to  the  person'*  that  hatb  not  then  any  wea-  '' 
pon  drawn ;"  as  to  what  is  considered  as  "  a  weapon  drawn ;" 
and  as  to  the  meaning  of  the  words  "that  hath  not  then  first 
stricken  the  party,  which  shall  so  stab  or  thrust" 
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^K       w  Fast.  39R,  303.  is  said,  Ihat  parhapi  tbBn  weie  cueamMancM 

■  X  Fail.  -JSi.    4  ainc.  Com.  199.  in  ihs  can  not  nwntioDid,  which  migbl  nk> 

■  y  I  Hole  4S6.     t  Vcnir.  I JS.  ^ir  T.  Rayrn.  foaabty  iniluce  luch  a  suipicion,  utd  nilM 
SIS.  Foti.  39B.  -luch  a  faat  u  miihl  fall  in  contlanun  vtnmi. 

t  8ty.  480.     Fon.  a98.  t  1  Eait.  P,  C.  c  S.  i.  29.  p.  S4T, 

a  1  Hale,  4T4,  Cie.  Car.  SSC.     Fosl.  £19.  d  1  Hale  itHt,  S  Hale  344.     Fast.  Nl.  Al- 

bi  Hale  470,  and  Hi«Kal.l3e.    Fan.  29S,  lecn44.    1  Hawk.  I>.  C.c.SO.  i.  T.    S^.SL 

1399.  1  Em,  F,  C.  c<  5.  t.S9.  p.  251,  where  U  I  Eut.  P.  C.  c.  5.  i.  !9.  p.  14T,                    ^^^ 

rot.  X.  J^H 
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Mtaning  of      *Under  the  vonki  <<  stab  or tlinMt»^  ilMMituig  wUk  wami 
||>V|j^''''    of  fire  arms,  and  thrusting  witk  aatai;  or  aiqr  oIlHr  vnt 
uinut?''     wcapnn,  have  been  brooght  witUa  the  act:  udthacanrf 
shooting  with  fire  arms  will  ni¥cni  tte  caaea  of  awaillag  ta 
arrow  out  of  a  bow,  or  a  stoae  uom  a  aliiig,  or  Mfaig  way  de- 
vice of  that  kind«  hoMen  in  the  hand  of  the  parftr  at  Hm  iaslsit 
of  discharging  it.  (r )    The  caae  of  thfvatiiig  wMi  a  kfant  w» 
pon  is  supposed  to  have  been  In  the  oanteaiplalfaMi  of  tk  b- 
gislature*  as  otherwise  it  would  not  be  eaajr  to  acooaMtiartta 
excqition  with  regard  to  the  correctioB  of  cUMna  ar  aer 
vauts  (/) :  but  it  is  elsewhere  said,  tint  tiM  killing  a  perssa 
with  a  nammery  or  sucli  like  instraawnt,  wUch  caaBok  pio- 
perly  come  under  the  words  ^  thniaty*'  or  **  atnl^''  is  aat  a 
killing  witliin  the  statute  {g) ;  and  oertidabr  thwwiag  at  a 
ilistance,  and  wounding  the  party,  whereby  death  eaaaco»  the 
weapon,  be  it  what  it  may,  being  delivered  oat  af  the  hand  at 
the  time  the  stroke  is  given,  is  not  considered  with  alrict  pro- 
priety to  come  within  the  terms  **  stab**  or  **  thwatT  (l)    It 
may  be  added,  that  the  stab  or  thrust  ought  to  bo  madtfi  witha 
weapon  or  instrument  From  which  danger  waa  Bkdy  to  en- 
sue, (i) 
^vho  thaii      As  to  the  **  person  or  ])erson8,  that  hath  not  than  any  wea* 
be  laid  to    pon  drawn/'  it  iias  been  properly  hoMciiy  that  theao  words 
««  mJTao/a  extend  to  any  other  person,  acting  in  concert  aposi  the  same 
not  then      design  with  the  party  killed  :(fc)  and  if  two  sassalt  a  third 
^^jl^l^HV^  person,  and  one  of  tliem  strike  him,  and  he  klH  Ae  othier  who 
r*  •«|2i  did  not  strike,  he  is  not  witliin  tlie  statate;  Hif  it  b  the  as* 


sault  and  striking  of  both.  (/)  The  judges  were  omo  divided 
upon  the  construction  of  the  word  ^A^n-^-the  party  killed  ^aot 
having  then  any  weapon  drawn,** — and  the  mnnt  i«  debate 
was,  whether  the  word  tlun  was  to  be  confined  to  the  inalaat 
tlic  stab  was  given,  or  whether  it  related  to  the  whole  tinM  of 
tiie  combat  (m)  The  circumstances  were  these.  Upim  mu* 
tual  words  of  reproach  between  liunter  and  De  Loy,  the  for- 
mer .struck  tlie  latter  with  his  hand ;  whereupon  De  Loy  at- 
tempted to  draw  his  dagger  at  Hunter :  but  being  prevented 
by  the  company  present,  he  threw  a  pot  at  him,  and  missed 
him ;  on  wliicli  Hunter  gave  De  Loy  the  mortal  wound  with 
liis  sword.  Those  who  were  for  the  conviction,  admitted  flie 
|)ot  to  be  a  weapon  drawn,  as  long  as  it  was  in  De  Loy*s 
hand ;  but  thought  that  after  he  had  thrown  it  out  of  his 


ti  1  Hale  469.  Fost.  300.  Lord  Hale,  af- 
ter saying  that  if  the  ttahhing  or  thrusting 
were  witli  a  sword,  or  with  a  pikestaff,  it  is 
within  the  statute,  says, — So  it  seems,  if  it  be 
a  fhot  with  a  pistol,  or  a  blow  with  a  sword 
or  staff.  «*  Yet,  qumre ;  for  Jone»y  justice, 
denied  i/." 

/  Fofii.  300. 

g  I  Hawk.  P.  C.  c.  30.  s.  8. 

/i  Newniiiii's  case.  Old  Bailey,  C  Anne, 
wlj»»rc  ili*^  i»oinl  of  a  sword  was  fluown  at  C(» 


yards^  distance ;  MS.  Deoton  and  Chappie. 
I  East  P.  C.  c.  5.  b.  29.  p.  248.  and  Wil- 
liams^s  caito,  I  Hale  468.  W.  Jones  4.92, 
where  a  hammer  was  thrown ;  and  see  the 
opinion  of  Holt,  C.  J.  as  to  this  case  of  Wil- 
liams in  Mawgridge*s  case,  Kel.  131. 

i  1  East.  P.  C.  c.  5.  s.  29.  p.  248. 

k  Id.  Ibid. 

I  Burkner*8  case,  Sty.  46T.  1  East.  P.  C. 
c.  5.  K.  29.  p.  248. 

m  Fo<t.  301. 
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handy  witiiout  hurt  done,  aud  was  afterwartls  stabbed,  tliocaso 
fell  within  the  statate.  On  the  other  hand  it  was  maintained, 
that  the  word  thm  referred  to  the  time  of  the  fighting  or  can- 
troverijif  and  not  to  the  immediate  instant  of  the  wounding : 
and  they  thought  it  unreasonable  that  one  having  a  weapon 
drawn  at  one  time  during  the  controversy,  and  having  done 
all  the  mischief  he  could  with  it,  should  be  within  the  protec- 
tion of  the  statute,  which  was  made  to  prevent  the  sudden  kill- 
ing of  men  without  provocation  or  defence ;  and  they  compar- 
ed it  to  the  case  of  two  who  are  fighting,  and  one  lets  fall  his 
sword,  or  it  is  beat  out  of  his  hand,  and  he  is  then  killed ; 
which  cases,  they  conceived,  could  not  be  brought  within  the 
statute,  (n)  It  is  said,  that  the  latter  opinion  being  more  con- 
formable to  the  principles  of  the  common  law,  iB  a  case  where 
the  meaning  of  the  statute  is  at  least  doubtful,  seems  most  to 
be  relied  upon ;  more  especially  as  the  prisoner  in  this  case 
finally  had  his  clergy :  and  it  is  laid  down  as  a  rule,  that  if 
the  party  killed  be  at  any  one  instant  of  time  during  the  con- 
troversy out  of  the  protection  of  the  statute,  between  which 
time  and  the  time  of  receiving  the  mortal  wound  the  *com-  [*  713] 
mon  law  would  allow  for  the  prisoner's  blood  continuing  to 
be  heated,  the  case  will  not  be  governed  by  this  statute,  (o) 

An  extraordinary  cudgel,  or  other  thing  proper  for  defence  Wbat  is 
or  annoyance  in  the  hand  of  the  party,  has  been  considered,  ^p^'avea- 
as  a  weapon  drawn,  so  as  to  take  the  case  out  of  the  statute ;  pm 
though  the  words,  **  a  weanon  drawn,"  seem  rather  to  import  draum.'^ 
a  sword  or  other  weapon  of  that  kind,  drawn  out  of  the  scab- 
bard, (p)   But  it  has  been  already  shewn,  that  tins  statute  has 
been  construed  with  reference  to  its  rigorous  nature ;  and,  up- 
on the  same  principles,  the  discharging  a  pistol,  or  throwing 
a  pot,  or  candlestick,  or  other  dangerous  weapon,  at  the  par- 
ty, has  been  holden  to  be  within  the  equity  of  the  words, 
<^  having  a  weapon  drawn."  (q)    This  construction,  however, 
does  not  extend  to  such  an  instrunfent  as  may  not  probably  do 
hurt,  such  as  a  small  riding  rod  or  cane ;  (r)  and,  therefore, 
what  was  said  by  Glyn,  C.  J.  {s)  that  a  tobacco  pipe  had  been 
adjudged  a  weapon  drawn,  may  admit  of  question,  {t) 

The  meaning  of  the  words  **  that  hath  not  ihenJirBt  strick-  The  mean- 
en  the  pai*ty,  which  shall  so  stab  or  thrust,"  was  questioned  J^|rd«<5LK 
in  a  case,  in  which  it  was  ultimately  decided  that  tiie  words  hath  not 
**  not  having  first  stricken"  signify,  not  having  given  thejirst  then  first 
hUnv  in  the  affray,  (u)     But  one  of  the  judges  (w)  was  of  a  Jf^^*^  ^ 
different  opimon,  and  thought  that  the  meaning  of  tiie  words  which  shall 
was,  not  Miving  struck  before  the  mortal  wound  was  given :  *?  ''"*,?'" 
and  this  latter  opinion,  notwithstanding  the  decision  of  the    "^  * 

n  Hunter's  case,  3  I^ev.  255.    1   East.  P.         r  1  Hale  470. 
C.  c.  5.  s.  29.  p.  248,  249.  s  Buckncr's  case.  Sty.  468. 

0  I  East.  P.  C.  c.  5.  s.  29.  p.  249.  /  1  East.  P.  C.  c.  5.  s.  29.  p.  250. 

p  Fost.  300,  301.     1  Hale  470.  u  Byard's  case,  W.  Jones  340. 

q  1  Hawk.  P.  C.  c.  30.  s.  8.  w  Richardson,  J. 
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case,  has  been  appro^-ed  by  gmt  aHttMiitin*  tiM 
spirit  of  the  statute  having  been  non  fallj  sifted 
stood.  Holt^CJ.saysofthedeciMBiB  Oat  CMB,  thMttt 
was  against  the  natural  order  of  the  wvvAib  •■'  the  ehfisw 
[*  714]  meaning  of  the  act.  (X)  And  Mr.  Jasttce  Foster  thiwii^lhit 
the  arrangement  of  the  words,  as  th^  ataad  in  tlM  atrtnta^ 
seemed  to  have  been  inverted,  and aiUMUnctfawieactertedfc» 
them,  of  which  the  legislature  never  dreamk  (f )  Hawkias 
says  expressly,  that  where^'cr  a  penon,  who  happens  'to  kill 
another,  was  struck  by  him  in  the  qnami,  bcfon  he  gavetts 
mortal  wound,  he  is  out  of  the  staAate,tiioiij[^  he  himaeif  gave 
the  first  blow ;  («|  and  Mr.  Justice  Blackntame speaks orttis 
as  the  better  opimon.  (a) 

It  is  also  said,  that  itmay  bewelltooonsider,  whwthfir  these 
words  ^  having  first  Mtricketit**  &c.  mean  aaj  thisK  mai«than 
having  first  a$mMedf  &c. ;  and,  tlierefeny  whimsr  the  at- 
tempt to  strike,  being  in  law  an  sssanlt»  nad  efsivalBnft  to  an 
actaal  striking,  is  not  equally  iCithin  the  j^aia  Inlnfk  of  the 
act  as  the  stroke  itself.  (6) 


SECTION  UI. 


tor  Id  na* 
tiMl  com- 
bit. 


CASES  OF  MVTVAI,  COMBAT. 

MaBdaugb-  IiTSTANCEs  of  mutual  combat  in  which,  frosa  the  deliberate 
conduct  of  the  parties,  from  some  undue  advantage  t^en  by 
the  party  killing,  or  from  the  violent  conduct  wUch  the  par- 
ty lulling  pursued  in  tlie  first  instance,  the  conclmMB  of  ma- 
lice has  been  drawn,  and  the  killing  has  conseqnenthr  amonnt- 
ed  to  murder,  have  been  shewn  in  the  preceding  dbapfeer.  (e) 
We  have  now  to  consider  tliose  cases  where^  upon  words  of 
reproach,  or  any  other  sudden  provocation,  the  parties  come 
to  blows,  and  a  combat  ensues,  no  undue  advantage  beinc 
sought  or  taken  on  either  side :  for  if  death  happen  under  sack 
circumstances,  the  offence  of  the  party  killing  will  amount 
only  to  manslaughter,  (d) 

If  therefore,  upon  a  sadden  quarrel,  the  parties  fidit  upon 
the  spot,  or  if  they  presently  fetch  their  weapons,  and  *go  in- 
to a  field  and  fight,  and  one  of  them  be  killed,  it  yriil  be  b«t 
manslaughter,  because  it  may  be  presumed  that  the  blood  ne- 
ver cooled,  (e)  And  it  must  be  observed,  with  regard  to  sud- 
den rencounters,  that  when  they  are  begun,  the  blood,  pre- 
viously too  much  heated,  kindles  afresh  at  every  pass  or  blow; 


Sudden 
quarrel. 
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*  Skin.  66S. 
y  Foit.  301. 

s  1  Hawk.  P.  C.  r.  30.  6.  6. 
a  4  Blac.  Com.  193. 

*  1  Etit.  P.  C.  c.  5.  5.  29.  p.  250. 


e  Antty  644,  tl  tequ, 
d  Fott.295. 

c  1  Hale  453.    1  Hawk.  P.  C.  c.  31.  s.  39. 
3  Inst.  51. 
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,Huliud  Voiubut. 


ami  ill  thf  tumult  of  tlif  pRSsioiiH.  in  which  mere  itisuncl,  self- 
[in-4crvittioH,  Iihs  no  incotiHidci-ablt;  share,  the  voice  of  reKsoii 
i8  not  hoarl :  therefore  the  law,  in  cftiicleHreneion  to  the  inflr- 
initira  of  flesh  and  blood,  has  cxtcnuat«il  the  offcnr^.  (/ } 

A.  uses  provoking  languagr  or  behaviour  tnwarda  B..  and 
B.  strikes  him,  upon  which  a.  combat  ensues,  ui  which  A.  ia 
killed.  I'his  is  holden  to  be  manslaughter ;  for  it  was  a  sud- 
den affray,  and  they  fought  upon  eijual  termK ;  and  in  such 
cumhatH,  upon  sudden  quarrels,  it  matters  not  who  gave  the 
first  blow,  {g)  But  it  would  be  otherwise,  if  tb«  U-rms  were 
not  ofjual,  and  if  the  party  killing  sought  or  took  undue  ad- 
vantage; as  if  B..  in  the  foregoing  case,  bad  drawn  his  sword, 
and  made  a  pass  at  A.,  tlie  swurd  of  A.  being  then  undrawn, 
and  thereupon  A.  had  drawn,  and  a  combat  had  ensued,  in 
which  A.  had  been  killed  :  for  this  would  have  been  murder, 
inasmuch  as  B.,  by  making  the  puss,  his  adversary's  Hword 
being  undrawn,  shewed  tliat  he  souglit  hi.H  blood.  (A)  And  A.'a 
endeavour  to  defend  himself,  which  he  had  a  right  to  do,  will 
not  excuse  B.  -.  but  if  B.  had  first  druwii,  and  forborne  till  his 
adversary  hud  drawn  too,  it  had  bi-'cn  no  more  than  man- 
slaughter, (i) 

And  such  an  indulgence  is  shown  to  the  fniilty  of  human 
nature,  that  where,  two  persons,  who  have  formerly  fought  on 
malice,  are  afterwards,  to  all  appearance,  i-econciled.  and  fight 
again  on  a  fresh  quarrel,  it  shall  not  be  pre.sumed  that  *they 
were  moved  by  the  old  grudge,  unless  it  appear  by  the  whole 
circumstances  of  the  case,  (k) 

Though,  from  the  preceding  cases,  it  appears,  tliat  not  only 
the  occasion  must  be  sudden,  but  thai  the  party  iLssaulted  must 
be  put  upon  an  equal  footing  in  point  of  defence  at  the  onset, 
to  save  the  party  making  the  first  assault  and  killing  from  the 
guilt  of  munler;  yet  iC  on  any  sudden  quarrel,  blows  pass 
witliout  any  intention  to  kill  or  injure  another  materially,  and 
in  the  course  of  the  scuffle,  after  the  parties  are  heated  by  the 
contest,  one  kill  the  other  with  n  dcuilly  weajkon.  it  will  only 
amount  to  manslaughter.  (0 

John  Taylor,  a  Scotch  soldier,  and  two  other  Scotchmen, 
were  drinking  together  in  an  alehouse,  when  some  servants 
to  the  owner  of  the  house,  who  wei-e  also  drinking  in  another 
box,  abused  the  Scotch  nation,  and  used  several  provoking  ex- 
pressions towai-ds  Taylor  and  liis  company,  oii  which  Taylor 
struck  one  of  the  servanta  with  a  small  rattan  cane,  not  big- 
ger than  a  man's  little  finger,  and  another  of  the  Scotchmen 
struck  the  same  servant  with  his  fist.  Tlie  servant  who  was 
stnick  vient  out  of  the  room  into  the  yard,  to  fetch  bis  fellow 
servants  to  turn  Taylor  and  his  company  out  of  the  room  5 


[*  716]! 


ill  not 
iDkcihe 


L 


/  Fosi.  138,  396, 

{Fosi,  S9S.    1  Male  4JS. 
1  Hawk.  r.  C.  c.  al.».M, 
Hawk.  P.  C.  <.  3I.».39 


k  1  H««fc.  P.  C.  c 
aiiil  ue  anie,  649. 
Fea.  395.  I  1  £■«.  P.  C.  c. 

Fost.  295. 
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and»  in  the  mean  time,  an  alteitatMNi  easMcd  bUwum  Taykr 
and  the  deceased,  who  was  the  owerof  theho— e^fcat— 4fta 
occupier,  and  who  had  come  into  the  roooi  after  the  aenraaft 
went  into  the  Yard.  He  insigted  that  Taylor  aiwiald  ja^  far 
hifl  liquor,  and  ^  out  of  the  hoan;  aad  Twlort  after  aoBM 
further  altercation,  was  going  away,  wrhen  Or  deoeaaed  laii 
hold  of  him  by  the  collar,  and  aaid,  **  be  ahoald  aot  go  away 
till  he  had  paid  for  the  liquor  f  aad  theii  thiww  hiai  down 
against  a  settle.  Taylor  then  paid  fbrtheliqiior}  whera^SB 
the  deceased  laid  hold  of  him  again  by  the  cdlary  and  ahovei 
him  out  of  the  room  into  the  passage :  and  T«jler  then  8si4 

[*  717]  «« that  he  did  *not  mind  kUliag  an  Enf^ishBiaa  more  thw 
eatins  a  metM  of  rrowily/'  The  servant,  who  had  been  sri- 
ginalTy  struck  with  the  cane,  then  came  and  aasisted  the  de- 
ceased, who  had  hold  of  Taylor^s  coUar ;  aai  together  they 
violently  pushed  him  out  of  the  door  of  tiie  aiehoase :  where- 
upon Taylor  instantly  turned  roand*  drew  bia  awesd*  and  gkYe 
the  deceased  the  mortal  wound.  This  was  a^adgiLd  sum- 
slaughter,  (m) 

bnow*t  In  another  case  of  a  Hiniilar  kind,  where  the  jury  hadfiDuad 

^***'  the  prisoner  guilty  of  murder,  the  following  facta  were  Btatsd 

for  the  opinion  of  the  judges.  The  prisoner,  whoae  name  wss 
M'illiam  Snow,  and  who  was  a  shoemaker,  Uved  in  the  same 
neighbourhood  as  tlic  deceased,  and  at  no  great  diataaceikem 
him.  On  the  afternoon  of  the  day  mentioned  la  tte  iadidp 
ment,  the  priHonor,  vor}-  much  intoxicated  by  liqaor,  paflsed 
accidentally  by  the  h(Hl^fo  ot  the  deceased's  mollier,  while  the 
deceased  was  thatching  an  adjacent  bam.  They  entered  into 
conversation ;  but  on  the  prisoner's  abusing  thA  mother  and 
sister  of  the  decoascd,  xcry  high  words  arose  on  both  udes, 
and  they  placed  themselves  in  a  posture  to  fight.  The  mother 
of  the  deceased,  hearing  tliem  quarrel,  came  out  of  her  house, 
threw  water  over  the  prisoner,  hit  him  in  the  face  with  her 
Iiand,  and  prcvente<l  them  from  boxing.  The  prisoner  went 
into  his  own  house ;  and  in  a  few  minutes  came  out  again,  and 
sat  himself  down  ii|m>ii  a  bench  before  his  garden  gate,  it  a 
small  distance  fntni  the  door  of  his  house,  with  a  shoemaker's 
knife  in  his  hand,  witli  .which  he  was  rutting  the  heel  of  a 
shoe.  The  deceased  having  finished  his  thatching,  was  re- 
turning in  his  way  home,  by  the  prisouer*s  house :  and  on 
|Kissing  the  prisoner,  as  he  sat  on  the  bench,  the  deceased  call- 
ed out  to  him.  **  Are  not  you  an  aggravating  rascal  V^  The 
prisoner  replied,  **  What  will  you  be,  when  you  are  got  from 
your  master^s  feet  ?*'  On  which  the  deceased  seized  the  pri- 
soner by  tiie  collar :  and  dragging  him  ofi*  the  bench,  they  both 
i*ulled  down  into  the  cartway.    \Vhile  they  were  struggling 

\*  ^'lt^^  ^andfighting,  the  prisoner  underneath,  and  the  deceased  upon 
liim,  the  deceased  cried  out,  ^  You  rogue,  what  do  yon  do  with 

m  Taylor's  case,  5  Burr.    27?3.     1  Ua\\k.  P.  C.  c.  31.  f.  39. 
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Mt  knire  in  your  hand  1"  and  made  an  attempt  to  secure  tt{ 
hit  the  prisoner  kept  xti-iking  about  with  one  hand,  and  held 
;  decoa^iMl  so  hard  with  the  utht-r  hand,  that  the  deceased 
buld  nut  disdngiigit  hiniat^lf.  He  niinlc,  however,  a  vigorouii 
nltrt,  and  liy  that  nicanH  drew  tlie  prixoner  from  diegt-ound; 
hd  during  thin  Ntnigglc  the  prinoner  giivr.  a  blow,  on  which 
e  derease.d  imnuMliiitely  cxclaimt-d,  "  The  n>gui*  haa  stubbed 
b  to  th»  he4trt;  I  lun  a  dead  man ;"  and  expired.  Upon  iu- 
_  ^rtion.  it  apjiearcdi  that  he  had  received  three  wounds,  one 
pry  small  on  the  right  breast;  another  on  tbc  left  thigh. two 
BChcs  dt«p,  and  half  an  inch  wide ;  and  the  mortal  wound  on 
t  left  breaxt.  Afti-r  great  ai-gument  and  conflideration,  tlie 
bdgen  determined  that  tite  oBenie  was  only  nianMlaugbter.  (n) 
!  It  appears  that  the  Judgeu  thought,  in  tliix  case,  that  there 
I  not  ftuflicient  evidence  that  the  prisoner  lay  in  wait  for 
B  deceased,  with  a  malicious  design  to  provoke  him.  and  un- 
■  that  colour,  to  raxenge  his  fomier  <|ua]'rel,  by  stabbing 
n:  which  would  have  made  it  murder.  On  the  contrary, 
B  hud  compoHC<l  hiniHell'  to  work  at  his  own  door,  in  a  Hum- 
r's  evening;  and  when  tlic  deceased  passed  by,  neiUierpro- 
PDked  him  by  woi-d  or  gtwtun.^  The  deceased  began  Drat  by 
*l  language,  and  afterwards  by  collaring  and  dragging  him 
(Dm  his  Meat,  and  rolling  him  in  the  road.  The  kiiiTe  was 
'  »l  openly  before  the  deceaxeil  cani«  by,  and  not  concealed 
kom  tlie  bystanders:  though  tlie  deceased  in  his  passion  did 
t  perceive  it  till  they  were  both  down.  And  though  the  pri- 
iH  not  Justifiable  in  using  such  a  weapon  on  snch  an 
Iccasion,  yet  it  being  already  in  his  hand,  and  the  Attack  up- 
on him  very  violent  and  sudden,  tlie  Judges  thought  tiiat  the 
offence  only  amounted  to  manslaughter;  and  the  |irisoncrwafl 
recommended  for  a  pardon,  (o) 

*It  is  said,  tliat  he  shall  be  adjudged  guilty  of  manslaughter,  f*  719] 
who  seeing  two  persons  fighting  together  on  a  private  i{uarrel,  Thiirt  p«[- 
whether  sudden  or  malicious,  tiikes  part  with  one  of  them,  and  h"in'J"on' 
kills  tJie  other,  {p)  And  it  seems  clear  that  if  a  master,  wali-  the  coirbu 
ciously  intending  to  kill  another,  take  his  servants  with  him  "' 
without  acquainting  them  with  his  purpose,  and  meet  hiit 
^ulvcrsary,  and  fight  with  him,  and  tlic  servants  seeing  thcii- 
master  engaged,  take  part  with  him.  and  kill  the  other,  they 
would  be  guilty  of  manslaughter  only,  but  the  master  of  mur- 
dcr.  iq)  From  this  it  follows,  liforliori,  that  If  a  man-servant 
or  friend,  or  even  a  stranger,  coming  sutldenly.  and  seeing  him 
fighting  with  another  man,  side  witJi  him.  and  kill  the  other 
man.  or  seeing  his  sword  broken  send  him  anotlier,  whei-ewitfa 
ho  kills  the  other  man ;  such  servant,  friend,  or  stranger,  will 

n  Suow'i  eau,  I  Lench,  ISI.  p  I  Ha»L  f.  C.  c.  3t.  i.  35. 
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be  only  goiltj  of  muBlugfatar.  (r)     B«t  tUi^MMsftit 


tiie  person  interfering  does  not  know  that  tte  _ 
■inhce ;  for  though  if  A.  and  B.  Igkt  npon  salioe»  aaiC^tti 
friend  or  servant  of  A.»  not  being  acqnahrtdl,  tteMwM^ 
in  and  take  part  against  B.,  and  kill  Ub9  tills  (tho^i^ 
in  A.)  is  only  manslaughter  in  C :  yet  it  wodd  be  iitliij  nin^ 
if  C.  had  known  that  the  fiffhting  was  npoa  Mniioe;  iar  tfan  it 
would  be  murder  in  both.  If  A.  baring  been  anwaitBd^rBlnBli 
as  far  as  he  can,  and  then  his  swrant  kilk  fte  n—ilnnl^  it  wB 
be  only  homicide  sedefendendo:  but  if  tkb  aervnnt  hnd  UM 
him  before  the  master  had  retreated  as  bras  he  onnbly  ttwinli 
hare  been  manslaughter  in  the  serraat  Ani  the  law  is  tts 
same  in  the  case  of  the  master  killii^  the  ofkor  in  Mbnoe  ef 
the  servant.  {$) 
If  two  persons  be  fightingt  and  another  inMbra  witblntart 
[*  720]  •to  part  them,  but  do  not  signifv  such  inteflWa^kskskOkd 
by  one  of  the  combatants,  tnis  is  but  — ^'  li  |Jtoi  ■  (f)  And 
if  a  third  person  should  take  up  tke  cause  of  < 
worsted  in  mutual  combat,  and  should  attack  the 
and  be  killed  by  him,  the  killing  wonUt  it  nasamb  te 
slaughter.  A.  and  B.  were  walking  togellMr  in  Flmt'ttrnt, 
and  B.  gave  some  provoking  language  to  A»  who^  thmnnps^ 

£ve  B.  a  box  on  the  ear,  upon  imich  tii^  rlnrnid^  and  B.  wm 
■own  down,  and  his  arm  broken*  PreB^aily»  B.  nm  to  kii 
brother's  house,  which  was  hard  by;  and  C*»  Ua  hvatter^  taUw 
the  alarm,  came  out  with  his  sword  drawuy  and  mnde  tranrds 
Af  who  retreated  ten  or  twelve  yards ;  and  C.  aniinlnt  ^^'^ 
A.  drew  his  sword,  made  a  pass  at  C,  and  Uued  him.  A. 
being  indicted  for  murder,  the  court  directed  the  juy  to  Ind  it 
manslaughter ;  not  murder,  because  it  was  upon  a  sodden  Ul- 
ing  out ;  not  se  defendendo^  pai-tly  because  A*  made  tiie  irrt 
breach  of  the  peace  by  striking  B. ;  and  par^  becansc^ 
unless  he  had  fled  as  far  as  might  be,  it  could  not  besaid  to  be 
in  his  own  defence ;  and  it  appeared  olainly  upon  the  evidence, 
that  he  miglit  have  retreated  out  of  danger,  and  that  Us  atop- 
ping  back  was  rather  to  have  an  opportunity  to  draw  hb 
sword,  and  with  more  advantage  to  come  upon  C«,  than  to 
avoid  him :  and  accordingly,  at  last,  it  was  found  manslaagh- 
ter.  (a) 

A  party  of  men  were  playing  at  bowls,  when  two  of  them 
fell  out  and  quarrelled ;  and  a  third  man  who  had  not  any 
quarrel,  in  revenge  of  his  friend,  struck  the  other  with  a  bow^ 
of  which  blow  he  died  :  and  tliis  was  held  manslaughter, 
because  it  happened  upon  a  sudden  motion  in  revenge  of  his 


r  1  Hawk.  P.  C.  c.  31.  s.  56.    1  East.  P.  wise  escape.  21  H.  VII.  c.  39.     Plowd.  C 

C.  c.  5.  s.  58.  p.  290.  100.  I  MS.  Sum. 
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inain  says,  that  a  servant  may  kill  a  roan  to  1671. 
'aTf  the  life  of  his  master,  if  he  cannot  other- 
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friend,  (to)  But  it  must  be  intended  that  the  two  men  who 
fell  out  were  actually  fighting  together  at  the  time;  for  if 
words  only  had  passed  between  them^  it  would  have  been  mur- 
der; nothing  but  an  open  affray  *or  striving  being  such  a  [*  721] 
pn> vocation  to  one  person  to  meddle  with  an  injury  done  to 
another  as  will  lessen  the  offence  to  manslaughter,  if  a  man  be 
killed  by  the  person  so  meddling,  (x) 

Though  Lord  Hale  and  others  appear  sometimes  to  intimate 
a  distinction  between  the  interference  of  servants  and  friends* 
and  that  of  a  mere  stranger,  yet  the  limits  between  them  do  not 
appear  to  be  any  where  accurately  defined.  And  it  has  been 
observed,  that  the  nearer  or  more  remote  connexion  of  the 
pai*ties  with  each  other  seems  to  be  niore  a  matter  of  obser- 
vation to  tlie  jury  as  to  the  probable  force  of  the  provocation, 
an'^the  motive  which  Induced  the  interference,  than  as  furnish- 
ing any  pvpcise  rule  of  law  gn>unded  on  such  a  distinction,  (y) 

As  a  blow  aimed  with  malice  at  one  individual,  and  by  Blow  in- 
mistake  or  accident,  falling  ujion  am>ther  and  killing  him,  will  tended  for 
amount  to  murder ;(»)  so  if  a  blow  Intended  against  A.  and  dllJi*"**!,''^!." 
lighting  on  B.  arase  from  such  a  sudden  transport  of  passion  ing  on^an* 
as,  in  case  A.  had  died  by  it,  would  have  i*e4luced  the  offence  to  ^^^^'* 
manslaughter,  the  fact  will  admit  of  the  same  alleviation,  if  it 
should  happen  to  kill  B.  (a) 

A  quarret  arose  between  some  soldiers  and  a  number  of  Brown's 
keelnen  at  Sandgate ;  and,  a  violent  affray  ensuing,  one  of  ^^^* 
the  soldiei*s  was  stripped,  and  A  party  of  five  or  six  came  up 
and  beat  him  cruelly.  A  woman  called  out  from  a  window, 
**  You  rogues,  you  will  murder  the  man.''  The  prisoner,  who 
was  a  soldier,  had  before  driven  part  of  the  mob  down  the 
street  with  his  sword  in  the  scabbard ;  and  on  his  return,  see- 
ing his  comrade  thus  used,  drew  his  swoi-d,  and  bid  the  mob 
stand  clear,  saying,  he  would  sweep  the  street ;  and  on  their 
pressing  on  him,  he  struck  at  them  with  the  flat  side  of  ♦the  [♦  722] 
sword  several  times ;  upon  which  they  fled,  and  he  pursued 
them.  The  soldier  who  was  stripped  got  up,  and  ran  into  a 
passage  to  save  himself.  The  prisoner  returned,  and  asked 
if  they  had  munlered  his  comrade;  and  the  people  came  back, 
and  assaulted  him  several  times,  and  then  ran  from  him.  He 
sometimes  brandished  his  sword ;  and  then  struck  fire  with  the 
blade  of  it  upon  the  stones  of  the  street,  calling  out  to  the 
people  to  keep  off.  At  this  time  the  deceased,  who  had  a  blue 
Jacket  on,  and  might  be  mistaken  for  a  keelman,  was  going 
along  about  five  yards  from  the  soldier ;  but,  before  he  passed, 
the  soldier  went  to  him,  and  struck  him  on  the  head  with  his 
sword,  of  which  blow  he  almost  immediately  expired.  It  was 
the  opinion  of  two  witnesses  that,  if  the  soldier  had  not  drawn 

»r  12  Rep.  87.  y  I  East.  P.  C.  c.  5.  s  58.  p.  29'-?. 

X  See  the  opinion  of  the  judges  in  Hugj^etf  s  s  Ante^  658,  65^. 

rase,  K«l.  59,  and  1  East.  P.  C.  c.  5.  ^.  89.  p.  a  Foit.  26i». 
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loM  fword,  they  wmM  both  of  Ami  hvrf 

The  judgw  were  clearly  of  opialiNi  Ihttt  ttii  mw  mI|j 

slayghter.(fr) 


SECTION  lY. 

CASBf  or  lIBftltTAirOU  TO  OFFICBBl  OV  imTICB  {  VO 
ACTIirO  in  THBIB  AID  ;  AM9  TO  FUTATB 
rUUiT  UrTEmFBElH O  TO  AmUlBBn  nUMTSp  Oft  «0 
TBHT  ▲  BKBACH  OP  THE  PSACB. 


It  has  been  before  mentUmed  as  a  gBMVal  nlo^  that 
where  peraone  having  anthorilj  to  onoak  mt  ianriaoi^  fad 
uaing  the  proper  means  for  Aal  parpaat^  aio  nd^Bi  fa  ao 
dobg,  and  killed,  it  wiU  be  mirdar  fai  al  who  tabs  part 
in  aoch  resistance,  (c)  But  tiiis  protoctiott  of  4ho  knr  hi  CBr 
tended  only  to  persons  who  hoTo  proper  aa<iwH|»  ani  who 

uae  that  anthonty  in  a  proper  BMnner{(d)  wh 

tioBS  of  nicety  and  difficulty  have  frcqoM^y 
the  points  of  authority,  lenlity  of 


fularity  of  proceeding :  and  aa  the  oonaeqneBeo  jf  :Mheto  hi 
1^    v«^j    any  of  these  particulars  is 


in  general  that  teoAMOif  Ut 

ing  the  person  misted  is  extenuated  to  laauala^g^JM  |  ft  wffl 

be  proper  in  this  place  to  consider  sobm  of  thaaofaaallBao 

which  have  met  witli  judicial  decision. 

Authority       The  authority  to  arrest  and  imprison  is  greater  in  caaea  «f 

2!j?^y'    felony  than  in  matters  of  mere  misdcmouKwr;  aadbaBkof 

and  othcri       n  .        .    .1       .^  ' 

to  arrett        SlI  IH  ClVll  SUltS. 

•lid  impri-  If  a  felony  be  committed,  and  the  felon  fly  froni  jaatioeb  or 
^"JD,^!*^*  a  dangerous  wound  be  given,  it  is  the  duty  of  every  man  to 
use  his  best  endeavours  to  prevent  an  escape;  and  in  sach 
cases,  if  fresh  suit  be  made,  and,  a  fortiori,  if  hue  and  cry  ho 
levied,  all  who  join  in  aid  of  those,  who  began  the  panaitv 
will  be  under  the  same  protection  of  the  law :  and  the  sapia 
i-ule  holds,  if  a  felon,  after  arrest,  break  away  aa  ho  is  hdaig 
carried  to  gaol,  and  his  pursuers  cannot  retake  him  withoat 
killing  him.  (f )  Thus  where,  upon  a  robbery  committed  by 
several,  the  party  robbed  raised  hue  and  cry,  and  tte  ooamtry 
pursued  the  robbers,  and  one  of  the  pursuers  was  killed  by , 
one  of  tlio  robbers,  it  was  held  that  this  was  murder,  hecanae 
the  country,  upon  hue  and  cry  levied,  are  authorised  by  law 
to  pursue  and  apprehend  the  malefactors ;  and  that,  althon^ 
there  were  no  warrant  of  a  justice  of  the  peace,  to  raise  hoe 
and  cry,  nor  any  constable  in  the  pursuit,  yet  the  hue  and  cry 

b  Brown's  case,  1  Leacb  148.  1  Kast.  P.         e  1  Hale  4d9,  490.     1  Hawk.  P.  C.  ctt. 

C.  c.  5.  8.  27.  p.  245,  346.  s.  11.     Fost.  309.     1  East.  P.  C.  c.  5.  t.  67. 

c  Ante,  653.  p.  S9C. 
d  Pott.  319. 
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was  a  good  warrant  in  law  for  the  pursuers  to  apprehend  the 
felons ;  and  that»  therefore,  the  killing  of  any  of  the  pursuers 
was  murder.  \f) 

But  where  private  persons  use  their  endeavours  to  bring  Authority 
felons  to  justice,  some  cautions  ought  to  be  observed.    In  the  of  private 
first  place,  it  should  be  ascertained  that  a  felony  has  actually  a"ejt°'&i. 
been  committed :  for  if  tiiat  be  not  the  case,  no  suspicion,  how-  in  cases  of 
ever  well  grounded,  will  bring  the  person  so.  interposing  *with    [*  724] 
in  the  protection  which  the  law  extends  to  persons  acting  with  luiony. 
proper  authority,  {g)    If  it  is  clear  that  a  felony  has  been 
committed,  the  next  consideration  will  be,  whether  it  was 
committed  by  the  person  intended  to  be  pursued  or  arrested ; 
for,  supposing  a  felony  to  have  been  actually  committed,  but 
not  by  the  person  arrested  or  pursued  upon  suspicion,  this 
suspicion,  though  probably  well  founded,  will  not  bring  the 
person  endeavouring  to  arrest  or  imprison  witliin  the  protec- 
tion of  the  law,  so  far  as  to  excuse  him  from  the  guilt  of  man- 
slaughter, if  he  should  kill ;  or,  on  the  other  hand,  to  make 
tbe  killing  of  him  amount  to  murder.     It  seems  that,  in  either 
case,  it  would  only  be  manslaugliter ;  the  one  not  having  used 
due  diligence  to  be  apprised  of  the  truth  of  the  fact,  the  other 
not  having  submitted  and  rendered  himself  to  justice.  (A) 

These  distinctions  between  officers   and   private  persons  Digtj„c, 
proceed  upon  the  principle  of  discouraging  persons  from  pro-  tions  be. 
ceeding  to  extremities  upon  their  own  private  suspicion  or  *^'«^"  ?*»« 
authority.    And  upon  this  principle,  it  appears  to  have  been  of  officers 
consideixd,  that  a  private  person  is  not  bound  to  arrest  any  and  private 
one  standing  indicted  for  felony,  against  whom  no  warrant  can  p^'^so^^- 
be  produced  at  the  time ;  and,  tlierefore,  tlie  law  docs  not  hold 
out  the  same  indemnity  to  sucli  person,  as  it  does  to  constables 
and  other  peace  officers,  who  are  ex  officio  not  merely  permit- 
ted, but  enjoined  by  law,  to  arrest  the  parties,  as  well  on 
probable  suspicion  of  felony,  as  in  case  of  felony  actually 
committed ;  and  who  may  therefore  well  arrest  upon  the  find- 
ing of  tlie  fact  by  tlie  grand  inquest  on  oath,  which  is  suspi- 
cion grounded  on  high  authority,  (i)    In  tliis  case,  'K'however,  ["*  725] 
it  might  perhaps  be  well  contended,  that  a  person  arresting 
another  with  the  knowledge  of  the  indictment  having  been 
found,  cannot  be  properly  considered  as  acting  upon  his  own 
private  suspicion  or  authority ;  and  ought,  therefore,  to  have 
the  same  protection  as  tiie  officers  of  justice.    And  it  seems 
agreed,  that  the  indictment  found  is  a  good  cause  of  arrest  by 
private  persons,  if  it  may  be  made  without  the  deatli  of  tlie 

/  Jackson's  case,  1  Hale  4G4.  anity  652,         i  2  Hale,  34,  85,  87,  91,93.  sedvide  IHale 

654.  489,  490.     HawkiDS,  in  alluding  to  the  power 

g  3  Inst.  52,  172.  Fost.  318.  Samuel  r.  of  arrest  by  officers  in  this  CRse,  gives  as  a 
Payne,  Dougl.  359.  And  in  Coxe  v.  VVirrall,  reason  that  there  is  a  charge  against  the  party 
Cro.  Jac.  194,  it  was  holden,  that,  without  a  on  record.  I  Hawk.  P.  C.  c.  23.  s.  12.  But 
foct,  suspicion  is  no  cause  of  arrest ;  and  upon  this,  it  is  remarked,  that  it  'does  not 
8  Ed.  IV,  3.  5  Hen.  VII.  5.  7  Hen.  IV.  35.  readily  occur,  why  officers  only  can  take  no- 
are  cited.  tice  of  a  charge  on  record.  1  East,  P,  C.  c,  5. 

A  1  Hale  490.    Fost.  318.  s.  68.  p.  300. 


925 


Uoii:(fc)  lNititi8Mii;tfaattifkBtoUIM»ihrir^ 
most  depend  upon  the  fact  of  the  party's  gail^  whkh  H 
he  incumhent  on  them  to  make  o«t}  othenrioi^  Ihsf  wBBL  hi 
gnlltj  of  nanslaaghter.  (I) 

Even  in  the  case  of  a  conitahle^  it  was 
to  he  necessary,  that  there  shonld  hnireheea  a 
ted  in  fact^  which  the  constahle  nnnt  hnTo  aaeertafanl  at  hii 
peril:  hut  it  has  since  heen  detenniaed»  thai  a 


nay  justify  an  armt  on  a  charge  of  'Unmj,  as  i 

}  altho^g^ 


it 


canse  of  suspicion,  without  a  warranty 
afterwards  appear  that  no  fehnqr  had  heea  ooaBiltoi.M 
And  where  a  private  person  somcting  aiolher  efftl— y»has 
laid  his  grounds  of  suspicion  hefore  a  conslaMej  aad  rapllrsi 
his  assistance  to  take  him,  the  coastaUe  may  im^dfy  Baling 
the  party,  if  he  fly,  and  cannot  otherwiae  be  taks^  though  m 
tmth  he  were  innocent.  But  in  such  case,  wImm  ■•  hna  aai 
cry  is  levied,  the  party  susiiccting  oncht  to  he  fnsaa^  aa  the 
jnstiflcation  must  be  that  the  constable  did  aidfhha  la 
the  party  anqiMted :  and  the  constable  ought  to  he 
of  the  grounds  of  suspicion,  that  lie  may  JM^  ef  the 
ableness  of  it  (a) 

*A  constable,  or  oflier  known  ooaiervalor  ef  Itm 
may  lawfully  interpose  upon  his  own  view  fa  ann 
breach  of  the  peace,  and  to  quiet  an  afltray  }  aad  ff  he  av  aw 
^^^  of  his  assistants,  whctlier  commanded  orno^  ha  UDsd^  it  wfll 
cAMtoT  he  murder  in  all  who  take  part  in  the  waistaacac  thaia  heiag 
cither  implied  or  express  notification  of  the  character  la  which 
he  interposed,  (o)  it  has,  however,  often  heen  nestionedy 
how  far  a  constable  or  other  peace  ofllcer  is  anUmrliei  to 
arrest  a  person  upon  a  charge  by  another  of  a  mere  brendi 
of  the  peace,  after  the  affray  is  ended,  and  peace  resfawred, 
witliout  a  special  warrant  from  a  magistrate;  aad  it  appears 
to  be  the  better  opinion,  that  he  has  no  such  anthori^.  (p) 
But  if  one  menace  another  to  kill  him,  and  complaint  be  made 
thereof  to  the  constable  forthwith,  such  constable  may,  in  or- 
der to  avoid  the  present  danger,  arrest  the  party,  and  detun 


[•726] 

Avtbority 
to  arvtit 


meaoort. 


k  Dah.  c.  170.  f.  5.  1  East.  P.  C.  c.  5. 
f.  68.  p.  301. 

1 1  Hale  83,  93.  and  wa  1  East.  P.  C.  c.  5. 
a*  68.  p.  301,  where  it  is  tatd,  that  if  the  fact 
of  the  guilt  of  the  party  be  iiecewary  for  their 
complete  justification,  it  is  conceived,  that 
the  bill  of  indictment  found  by  the  grand  jury 
would,  for  that  purpose,  bo  phmd  jfacie  evi- 
dence of  tlie  fact. 

m  Samuel  r.  Pavnc,  Dou^l.  359. 

n  2  Hale  79,  80*,  91,  92,  93.  3  Inst.  221. 
1  East.  P.  C.  G.  5.  s.  (>9.  p.  301. 

o  1  Hale  463.  1  Hawk.  P.  C.  c.  31.  s.  54. 
Vq$U  310,  311.  1  East.  P.  C.  c.5.  s.  71.  p. 
303.  ^ 

.  P  1  Eait.  P.  C.  c.  5.  a.  72.  p.  305,  who 
'•»t«*<  2  Jnn.  52.    2  Hawk.  P.  C.  c.  12.  «.  20. 


and  c.  13.  s.  8.  2  Lord  Rajm.  1901.  Strick- 
land r.  Pell,  Dalt.  c.  I.  s.  7.  and  says,  Hwt 

there  can  be  no  such  authority  tn  iJm  par- 
posa  of  imprisonins  or  compelltM  tba  part}* 
to  find  sureties ;  though  Lord  Cwe  layt,  (4 
Inst.  265)  that  a  constable  may  Uike  vurity 
of  the  peace  by  obligation.  Lord  Hal*  and 
some  later  authorities  have  hold«%  that  toch 
officer  may  arrest  the  party  upon  the  charge 
of  another,  though  the  affray  be  over,  for  the 
purpose  of  bringing  him  before  a  justice,  to 
find  sureties  of  die  peace,  or  for  appearance. 
2  Hale  90.  Hancock  r.  Sandham  and  others, 
1785,  and  Williams  v.  Dempsey,  1787,  cited 
in  ERfft.  P.  C.  id,  306.  But  see  ante,  391. 
394. 


•^ 
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him  till  he  can  conveniently  bring  him  to  a  justice  of  the 
peace.  (9) 

It  has  been  said,  that  if  peace  officers  meet  with  night^  Ofapprc- 
walkers,  or  persons  unduly  armed,  who  will  not  yield  them-  fng  night- 
selves,  but  resist  or  fly  before  they  are  apprehended,  and  walkers. 
*who  are  upon  necessity  slain,  because  they  cannot  otherwise  [*  727^ 
be  overtaken,  it  is  no  felony  in  the  officers  or  their  assistants, 
though  the  parties  killed  were  innocent,  (r)    But  it  is  doubted 
whether  at  this  day,  so  great  a  degree  of  severity  would  be 
either  justifiable  or  necessary  (especially  in  the  case  of  bare 
flight),  unless  thei^  was  a  reasonable  suq;)icion  of  felony  («)• 
And  it  has  been  considered,  that  the  taking  up  of  a  person  in 
the  night,  as  a  night-walker  and  disorderly  person,  thougli 
by  a  lawful  officer,  would  be  illegal,  if  the  person  so  arrested 
were  innocent,  and  there  were  no  reasonable  grounds  of  sus- 
picion to  mislead  the  officer,  {t) 

*It  has  sometimes  happened  that  peace  officers  have  taken  [*  728] 
opposite  parties  in  an  affray,  and  the  death  of  one  of  them  Officers 
has  ensued ;  as  in  the  case  put  by  Lord  Uale,  where  A.  and  j^^IJ^  pP*_ 
B.,  being  constables  of  the  vill  of  C,  and  a  riot  or  quarrel  ties/ 
happening  between  several  persons,  A.  joined  with  one  party, 
and   commanded  the  adverse  party  to  keep  the  peace,  and 
B.  joined  with  the  other  party,  and   in  like   manner  com- 
manded the  adverse  party  to  keep  the  peace,  and  the  assist- 
ants and  party  of  A.  in  tiie  tumult  killed  B.  {u)    This,  Lord 
Hale  says,  seems  but  manslaughter,  and  not  murder,  inas- 


f  f  Hale  88.  This  power  seems  to  be 
groanded  on  the  duty  of  the  officer  to  prevent 
a  probable  felony ;  and  must  be  governed  by 
the  same  rules  which  apply  to  that  case ; 
though  Dalton  (ch.  116.  s.  3.)  extends  it  even 
to  the  prevention  of  a  battery.  Vide  1  East. 
P.  C.  c.  5.  s.  72.  p.  306. 

r  2  Hale  85,  97.  By  2  Ed.  IH.  c.  3  and  5 
Ed.  ni.  c.  14.  peace  officers  are  required  to 
apprehend  night-walkers,  and  persons  unduly 
armed,  till  morning,  that  they  may  be  exam- 
ined. And  see  Lawrence  r.  Hedger,  3  Taunt. 
14. 

«  1  East.  P.  C.  c.  5.  s.  70.  p.  303.  Both  the 
statutes  mentioned  in  the  last  note  were  level- 
led against  particular  descriptions  of  offenders, 
who  roved  about  the  country  in  bodies,  in  a 
daring  manner. 

t  Toolcy's  case,  2  Lord  Raym.  1296.  There 
is  a  MS.  note  of  this  case  given  by  the  editor 
of  Lord  Hale  (2  Hale  69,)  which  states  Lord 
Holt  to  have  said,  that,  of  late,  constables  had 
made  a  practice  of  taking  up  people  only  for 
walking  the  streets ;  but  that  he  knew  not 
whence  they  had  such  authority.  But  see 
Lawrence  v.  Hedger,  3  Taunt.  14,  where  it 
was  holden  that  watchmen  and  beadles  have 
authority,  at  common  law,  to  arrest  and  de- 
tain in  prison,  for  examination,  persons  walk- 
ing in  the  streets  at  night,  whom  there  is  rea- 
sonable ground  to  suspect  of  felony,  although 
there  is  no  proofof  felony  having  been  commit- 


ted. And  it  has  been  said  by  Hawkins  and 
others,  that  every  private  person  may,  by  the 
common  law,arrest  any  suspicious  night-walk- 
er, and  detain  him  till  he  give  a  good  .iccount 
of  himself.  2  Hawk.  P.  C.  c.  13.  s.  6.  c.  8.  s. 
38.  and  it  has  been  held,  that  a  person  may  be 
indicted  for  being  a  common  night-walker,  as/ 
for  a  misdemeanor.  2  Hawk.  P.  C.  c.  8.  s.  38. 
Latch  173.  Poph.  208.  And  by  a  late  sta- 
tute 54  G.  HI.  c.  37.  8.  18.  after  reciting  that 
divers  ill-disposed  and  suspected  persons  and 
reputed  thieves  frequent  places  of  public  re- 
sort, the  avenues  leading  thereto,  and  the 
streets  and  highways,  with  intent  to  commit 
felonv  on  the  persons  and  property  of  his  Ma- 
jesty's subjects,  and  that,  although  their  evil 
purposes  are  sufficiently  manifest,  the  power 
of  the  justices  of  the  peace  to  demand  of  tbem 
sureties  for  their  good  behaviour  hath  not 
been  of  sufficient  effect  to  prevent  them  firom 
carrying  their  evil  purposes  into  execution,  it 
is  enacted,  that  it  shall  be  lawful  for  any  con- 
stable, headborough,  patrole,  watchman^  or 
other  person,  to  apprehend  every  such  suspect- 
ed person  or  reputed  thief,  and  convey  him  or 
them  before  any  justice  of  the  peace.  This 
act,  however,  is  to  continue  in  force  only  tiU 
the  1st  of  June,  1820,  and  from  thence  till  the 
expiration  of  six  weeks  from  the  commence- 
ment of  the  then  next  session  of  parliament, 
n  1  Hale  460. 


7M  Of 

nrncb  a§  the  oOccn  nd  their  aidilurtB  wm  cangil 
against  the  other,  and  each  had  m  wmIi  — Umllj  m  tte 
o&er:  (wy but  upOD  this  it  has  beea  reouurkedt  ttat 
it  had  been  better  exptrsaedt  ta  have  aaid*  that  iM« 
they  acted  not  to  much  with  a  view  to  keep  the  peaoe^  aa  hi 
the  nature  of  partwans  to  the  dtftrmt  parttay  Ambj  aeM  al» 
together  out  of  the  scope  of  their  charactrra  aa  peace 
aid  without  any  authority  whaterer.  (x)    Aiil  fai 


case  Lord  Hak  says,  that  if  the  aherUT  have  a-writ  oT  ass- 
session  against  the  house  andxlands  of  A^  and  A.  pnteMig 
it  to  be  a  riot  upon  him,  gain  the  constahk  of  thoYUltoaHbt 
liiin»  and  to  suppress  the  sheriff  or  his  bailiAy  and  in  the  cQn> 
llict  the  constable  be  killed,  this  is  not  ao  sanck  aa  WMambmA- 
ter;  but  if  any  of  the  sheriff's  ofllccn  were  kiHsd,  it  woaldbe 
nrarder,  because  the  constable  had  no  antiMPil;y  to  encanntei 
the  shcoiff's  proceeding  when  acting  by  yiitneof  the  kiag^n 
writ  (J) 

Thm  is  a  late  case,  which  appears  to  ham  been  tuU 
upon  the  forqtoin(^  principles.  Some  sherUPk  oBoens  hav- 
[*  729]  ing*  amirebended  a  man  by  virtue  of  a  writ  againat  Mm,  a 
mob  collected,  and  endeavoured  by  violenoe  to  reacne  the  jii* 
soner.  In  the  course  of  the  scnflk,  which  was  at  ta  o^cisck 
at  nicht,  one  of  the  bailiflb  having  been  vioienl|y  aasaallti^ 
struck  one  of  the  assailants,  a  woman,  and  as  it  waa  thoi^^ 
for  some  time  had  killed  her:  whereupon,  and  bsftra  her  re- 
covery was  ascertained,  the  constable  was  sent  iar,  and  charg- 
ed with  the  custody  of  the  bailiff  who  had  stmdi  the  wa^Mu 
The  bailiffs,  on  the  other  hand,  gave  the  courtahk  nottoe  of 
their  authority,  and  represented  tiie  violence  which  had  been 
previously  offered  to  them ;  notwithstanding  which,  he  pro- 
ceeded to  take  them  into  custody  upon  the  charge  of  muroer ; 
and  at  first,  offered  to  take  care  also  of  their  pnaoner,  but  tte 
latter  was  soon  rescued  from  them  by  the  surrounding  mob. 
The  woman  having  recovered,  the  bailiffs  were  released  by 
the  constable  the  next  morning.  Upon  an  indictment  finr  an 
assault  and  rescue-.  Heath*  J.  was  clearly  of  opinion,  Aat  tte 
constable  and  bis  assistants  were  guilty  of  toe  assaalt  and 
rescue,  and  directed  the  jury  accordingly.  {%) 
Private  Where  private  persons  interpose  in  the  case  of  sadden  af- 

penoni  in-  frayg,  to  part  the  combatants,  and  prevent  mischiel^  and  give 
in'twfden    ^^I'c^  notice  of  their  friendly  intent,  it  will  be  murd«r  in 
ntbmyn.       either  of  tlic  persons  making  the  affhty,  who  shall  kill  the 
party  so  interposing ;  but  it  will  not  be  murder  in  the  other 
affrayer,  unless  he  also  strike  the  party,  (a) 
It  has  been  shewn  that  though,  even  in  civil  cases,  an  officer 

w  M,  Ibid,  C.  c.  5.  s.  71.  p.  305. 

X  1  EasL  P.  C.  c.  5.  s.  71.  p.  304.  a  1  Hawk.  P.  C.  c.  31.  s.  48,  54.     Fo«i. 

y  1  Hale  460.  272,  311.    1  East.  P.  C.  c.  5.  s.  7L  p.  90i, 

z  Anon.  Eretn  Bnm.  Aw.  1793,  1  East,  P.  mtt,  3SQ. 
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may  repel  force  by  force,  where  his  authority  to  arrest  or  Authority 
imprison  is  resisted,  and  may  do  this  to  the  last  extremity  in  <»  >^*^ 
cases  of  reasonable  necessity;  {b)  yet  if  the  party  against  JJ'nilJ'SiJii 
whom  the  process  has  issued  fly  from  the  officer  endeavouring  suits. 
to  arrest  him,  or  if  he  fly  after  an  arrest  actually  made,  *or  T^  7301 
out  of  custody,  in  execution  for  debt,  the  officer  has  no  autho- 
rity to  kill  him,  though  he  camiot  overtake  or  secure  him  by 
any  other  means,  (c) 

The  authority  of  an  office,  in  civil  cases  must  be  regulated 
and  limited  by  the  writ  or  process  which  be  is  empowered  to 
execute,  and  by  the  extent  of  the  district  in  which  he  is  pri- 
vileged to  act.  It  is  only  in  the  character  of  officer  that  he 
can  proceed  to  arrest  or  imprison,  as  no  private  person  can  of 
his  own  authority  arrest  in  civil  suits,  (d) 

A  press  warrant  extends  in  terms  to  *^  seamen,  seafaring  Authority 
men,  and  others  whose  occupations  and  callings  are  to  work  ^  Smpr^w 
in  vessels  and  boats  upon  rivers ;"  (e)  and  persons  of  this  ••**^"' 
description  may  be  impressed  to  serve  on  boanl  his  Majesty's 
ships  of  war,  by  those  who  have  proper  authority  delegated 
to  them  for  that  purpose.  (/)  A  proceeding  which  has  been 
sometimes  considered  as  hardly  consistent  with  the  temper 
and  genius  of  a  free  government,  but  which  may  be  defended 
on  the  ground  of  its  necessity  for  the  safety  of  the  state ;  in 
order  that  the  government  may  be  enabled,  in  time  of  need, 
thus  peremptorily  to  call  for  thie  services  of  persons  who  have 
freely  chosen   a  seafaring  life,  and   whose    education  and 
habits  have  fitted  them  for  the  employment. 

But  as  this  is  a  power  of  an  extraordinary  nature^  it  is 
highly  requisite  that  no  person  should  assume  it  without 
being  duly  qualified  for  that  purpose;  as  the  especial  pro- 
tection which  the  law  affords  to  its*officers  will  not  be  ex- 
tended to  those  who  venture  to  act  without  proper  autho- 
rity. Thus,  where  the  execution  of  a  press-warrant  is  di- 
rected by  the  terms  of  the  warrant  (as  is  now  always  the 
*case)  not  to  be  intrusted  to  any  person  but  a  commissioned  r#  ^oi-i 
officer,  the  execution  of  it  by  another  person  will  be  illegal.  >•  -> 

As  in  a  case  where  the  lieutenant  of  a  press-gang,  to  whom 
the  execution  of  a  warrant  was  properly  deputed,  remained 
in  Ring  Road,  in  the  port  of  Bristol,  while  his  boat's  crew 
went  some  leagues  down  the  channel,  by  bis  directions,  to 
press  seamen.  This  was  illegal ;  and  when,  in  the  further- 
ance of  that  service,  one  of  the  press-gang  was  killed  by  a 
mariner  in  a  vessel  which  they  had  boarded  with  intent  to 
press  such  persons  as  they'  could  meet  with,  it  was  ruled  to  be 

b  JintCy  665.  case.     Post.  156. 

c  1  Hale  481.    Post.  271.  /  Broadfoofs  case,  18  St.Trial  (by  HoweJl) 

d  1  Hawk.  P.  C.  c.  28.  s.  19.  1323.  Post.  154.  where  see  an  elaborate  argu- 

e  Rex  r.  Softly,  1  East.  R.  466.  1  East,  ment  delivered   by  Mr.  J.    Foster,    as    re- 

P,  C.  c  5.  s.   75.  p.  307.     The  same  terms  corder  o(  Bristol,  in  support  of  the  lagality  of 

occur  also  in  the    warrant  in    Broadfoot's  impressing  seamen. 


TSl  Of  HiMli  t§Uw.  G 


iNd7  vaiiBUniglitary  though  m 
fcnd hj  the pnM-gmag. (f )    A^«pMth0 
whore  the  mate  of  a  ship  ind  a  ptfty  •€  wttan^ 
the  captain  who  had  the  prMt-waffMt  or  te  " 
was  renlarly  dqiotcd  to  eieartB  iW  !■ 
upon  hu  making  aome  reaiataaoey  oae  of* 
a  Tioknt  hhiw  witfi'a  large  stkk,  oTwhlA  ha 
ajRery  it  was  a^udged  murder,  {k)    Andy  fai 
•   ddegathmorthepowerorimprMMghja'" 
the  warrant  had  been  directed)  fa  a  peMy 
ottieray  to  whom  he  had  given  yerhd  ON 
tain  seafaring  men,  of  whom  he  hai  Motlfot 
was  decided  to  he  clearly  bad ;  though  it  wmi  tai 
constant  usage  and  invariabk  coatsm  off  thOBBVj] 
missioned  oiiicersy  having  in  their  coalody 
ta  give  verbal  orders  to  such  pettjr  oBcm 
think  it  to  employ  upon  the  impress  serile% 
petty  oScera  uaually  acted  without  any  othar 
such  verbal  orders,  (t) 

P  732]      •The  party  taking  upon  himself  to  enorta 

The  autbo-  fhor  by  writ  or  warrant,  must  be  a  legal 

^It^Jd'   Y^^^  ^  1^'"  assistant:  and  if  an  oOov  ■ 
iinpriMii     nis  proper  district,  or  have  no  warrant  or 
<:»"  ^^^  if  he  execute  process  out  of  the  jurisdiction  off  Iha 
bjTi^ai    whence  it  issues,  he  will  not  be  considered  aaal|pl 
oOcer        entitled  to  the  special  protection  of  tlM  law :  and  flMfifas%  if 
wuhio  ^  ^  struggle  ensue  with  the  party  il^ured,  and  anish  sBcsr  he 
iirop«r  If-  mi^^  g^  crime  will  be  only  manslanghter.  (M    IWi^  11  tim 
constable  of  the  vill  of  A.  come  into  the  vill  oi  B.  ta  sappma 
some  disorder,  and  in  the  tumult  the  constable  he  killed  in  the 
vill  of  Bm  this  will  be  only  manslaughter,  becaooe  he  had  no 
authority  in  B.  as  constable.  {I)    But  it  seems,  tlmt  if  tlM  een- 
stable  of  the  vill  of  A.  have  a  particular  precept  from  a  ins- 
tiro  of  peace  directed  to  him  by  name,  or  by  his  namoef  sitoi 
as  constable  of  A.,  to  suppress  a  riot  in  the  vill  of  B«,  or  ta 
apprehend  a  person  in  the  vill  of  B.  for  some  misdemeanor 
within  the  jurisdiction  and  conusance  of  the  justice  ot  poaos^ 
and  in  pursuance  of  that  warrant  he  go  to  arrest  the  par^  m 
B.y  and  in  executing  his  warrant  be  killed  in  B.,  thia  will  be 
murder.    For  thougli  in  such  case  it  seems  that  the  constable 
was  not  bound  to  execute  the  warrant  out  of  his  juflsttcfioay 
nor  could  do  it  virtute  offijdi  as  constable  of  A.,  yet  he  mlf^ 
do  it  as  baililTor  minister,  by  viKue  of  the  warrant;  since  a 

g  Broadibofs  case,   Fost.   154.    But  if  a  rant  enjoined  all  inayorv,  &c.  to  aid  aad  tft- 

warrant  be  directsd  to  several,  one  of  tbein  vivt  the  nfiicer  to  whom  it  was  directed,  md 

may  execute  it.    1  liale  459.  ihoieemphycdbjif/iim\n  the  execution  UteieeC 

h  Dixou^s  case,  1  East.  P.  C.  c.  5.  s.  80.  p.  k  1  Hale  457^  458,  458.     1  East.  P,  C,  c. 

313.  and  sec  also  Browning^n  case,  1  East.  P.  5.  s.  80.  p.  312,  314. 

^.  c.  5.  s.  80.  p.  312.  /  I  Hale  459. 

.»  Borthwick\  case.  Pou*I,  207.     Th*«  war- 
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{'ustice  of  peace  may,  for  a  matter  within  his  jurisdiction^  issue 
lis  warrant  to  a  private  person  or  servant :  but  then  such  per- 
son must  shew  his  warranty  or  signify  the  contents  of  it.  (m) 
*It  may  be  observed,  that  if  a  warrant  be  dii-ected  to  several  [*  733] 
persons,  any  of  them  may  execute  it  (n) 

Where  an  officer  endeavouring  to  execute  process  is  resist-  A'^.****^ 
ed  and  killed,  the  crime  will  not  amount  to  murder,  unless  the  theprSceM 
process  is  legal;  but  by  this  is  to  be  understood  only  that  the 
process,  whether  by  writ  or  warrant,  must  not  be  defective  in 
the  frame  of  it,  and  must  issue  in  the  ordinary  course  of  jus- 
tice from  a  court  or  magistrate  having  jurisdiction  in  the 
case,  (o)  Therefore,  though  there  may  have  been  error  or  ir- 
regularity in  the  proceeding  previous  to  the  issuing  of  the  pro- 
cess, it  will  be  murder  if  the  sheriff  or  other  officer  should  be 
ki|led  in  the  execution  of  it ;  for  the  officer  to  whom  it  is  di- 
rected must,  at  his  peril,  pay  obedience  to  it  (p)  And  for  this 
reason,  if  a  capias  ad  satisfaciendum,  fieri  facias,  writ  of  as- 
sistance, or  any  other  writ  of  the  like  kind  issue,  directed  to 
the  sheriff,  and  he  or  any  of  his  officers  be  killed  in  the  execu- 
tion of  it,  it  is  sufficient,  upon  an  indictment  for  this  .teurder, 
to  produce  the  writ  and  warrant,  without  shewing  the  judg- 
ment or  decree.  (9)  So,  though  the  warrant  of  a  justice  of  peace 
be  not  in  strictness  lawful,  as  if  it  do  not  express  the  cause 
with  sufficient  particularity ;  yet,  if  the  matter  be  within  his  ju- 
risdiction, the  killing  of  the  officer  executing  the  warrant  will 
be  murder ;  for  it  is  not  in  the  power  of  the  officer  to  dispute 
the  validily  of  the  warrant,  if  it  be  under  the  seal  of  the  jus- 
tice, (r)  It  may  be  ^observed  also,  that  in  all  kinds  of  pro-  [*  734] 
cess,  both  civil  and  criminal,  the  falsity  of  the  charge  contain- 
ed in  such  process  will  afford  no  matter  of  alleviation  for  killing 
the  officer;  for  every  man  is  bound  to  submit  himself  to  the  re- 
gular course  of  justice :  {s)  and  therefore,  in  the  case  of  an  escape 
warrant,  the  person  executing  it  was  held  to  be  under  the  spe- 
cial protection  of  the  law,  though  the  warrant  had  been  ob- 
tfuaed  by  gross  imposition  on  the  magistrate,  and  by  false  in- 
formation as  to  the  matters  suggested  in  it  {t) 


m  1  Hale  459.  2  Hawk.  P.  C.  c.  13.  s.  27, 
30.  It  should  seem  that  a  constable  out  of 
his  jurisdiction,  or  a  private  person,  when  di- 
Ktcted  to  execute  a  particular  warrant,  ought 
to  be  specially  sworn  for  the  purpose.  Every 
act  which  a  constable  does  within  his  juris- 
diction,  ii  done  under  the  obligation  of  his 
oath  of  office ;  and  it  would  seem  to  be  even 
more  requisite  and  proper  that  if,  when  act- 
ing out  of  his  jurisdiction,  he  is  to  be  entitled 
to  the  same  protection,  he  ought  to  act  under 
the  same  sacred  obligation.  It  may  be  here 
mentioned,  that  by  24  Geo.  II.  c.  44.  s.  6.  if  a 
warrant  is  irregular  in  the  frame  of  it,  the  of- 
ficer executing  it  ministerially  is  indemnified 
against  any  action  for  damages  by  the  party 
injured,  though  the  magistrate  by  whom  it  was 
issued  exceeded  his  jurisdiction. 

TOL.  I.  5 1 


n  1  Hale  459. 

0  Fost.  311.  An  attachment  issued,  and 
signed  by  the  county  clerk  in  his  own  cause, 
is  legal  process :  for  it  was  held,  that  in  is- 
suing it  the  county  clerk  acted  merely  in  a 
ministerial  capacity,  and  not  as  judge  in  his 
own  cause.    Baker^s  case,  I  Leach  112. 

p  Fost.  311.     1  Hale  457. 

q  Rogers's  case,  Cornwall  Sum.  Ass.  1735, 
ruled  by  Lord  Hardwicke.  Fost.  311,  312, 
antey  683. 

r  1  Hale  459,  460.  It  is  said,  however, 
that  this  must  be  understood  of  a.  warrant 
containing  all  the  essential  requisites  of  one. 
1  East.  P.  C.  c.  5.  s.  78.  p.  310. 

t  1  East.  P.  C.  c.  5.  s.  8.  p.  310. 

i  Curtis's  case,  Fost.  135.  And  s^e  Foil. 
312. 


734  ^S  Manslaughter'.  [book  iit. 

Procen  de-      But  if  the  process  be  defective  in  the  frame  of  it,  as  if  there 
ftciirt  in     ]^^  mistake  in  the  name  or  addition  of  the  person  on  whom 
Sjt?*™*    it  is  to  be  executed ;  or  if  the  name  of  the  officer  or  the  party 
be  inserted  without  authority,  and  after  the  isiSuing  of  the  p^ 
cess ;  and  the  officer  endeavouring  to  execute  it  be  lUiled ;  this 
will  amount  to  no  more  than  manslaughter  in  the  person  whose 
liberty  is  so  invaded,  (ti) 
Of  the  iiie-      It  appears  to  have  been  formerly  a  very  common  practice 
s^l^  ^^     to  issue  blank  warrants,  notwithstanding  their  illegality ;  a 
rimul-^  practice  exceedingly  reprehensible,  and  which,  in  the  foUow- 
Stockicy*s    ing  case,  affi>rded,  to  a  desperate  and  atrocious  offender,  a 
^^^^'  shelter  from  the  capital  punishment  which  he  well  merited  by 

extenuating  his  crime  of  killing  the  jierson  who  assisted  in 
executing  the  warrant  to  manslaughter.  The  prisoner  Stock- 
ley,  about  Lady-day  1753,  had  been  arrested  by  Welch,  the 
deceased,  at  the  suit  of  one  Bourn,  but  was  rescued ;  and  he 
afterwards  declared,  that  if  Welch  offered  to  arrest  him  again, 
.  he  would  shoot  him.  A  writ  of  rescue  was  made  out  at  the 
suit  of  Bourn,  and  carried  to  the  office  of  a  Mr.  Deacle  (who 
acted  for  the  undersheriff  of  Staffordshire)  to  have  warrants 
[*  735]  made  out  upon  such  writ  The  custom  of  *the  under-sherif 
was  to  deliver  to  Deacle  sometimes  blank  warrants,  sometimes 
blank  pieces  of  paper,  under  the  seal  of  the  office,  to  be  after- 
wards filled  up  as  occasion  required.  Deacle  made  out  a  war- 
rant against  Stockley  upon  one  of  these  blank  pieces  of  papa*, 
and  delivered  it  to  Welch,  who  inserted  therein  the  names  of 
Thomas  Clewe.s  and  William  Davil,  on  the  12th  July,  1753. 
On  the  19th  of  September  following,  Welch,  Davil,  Clewes, 
and  one  Howard,  the  person  to  whom  Stockley  had  declared 
he  would  shoot  Welch,  went  to  arrest  Stockley  on  this  war^ 
rant  Clewes  and  ,Davil,  having  the  warrant,  went  into  Stock- 
ley's  house  first,  and  called  for  refreshment ;  but,  an  alarm 
being  given  that  Welch  was  coming,  the  door  was  locked : 
upon  which  Clewes  arrested  Stockley  on  tliis  illegal  warranty 
who  thereupon  fell  upon  Clewes,  and  thrust  him  out  of  doors, 
but  kept  Davil  within,  and  beat  him  very  dangerously,  be 
crying  out  murder.  On  hearing  tliis,  Welch  and  Howard  en- 
deavoured to  get  into  the  house ;  and  Welch  broke  open  the 
window,  and  had  got  one  leg  in,  when  Stockley  shot  and  killed 
him.  Stockley  then  absconded,  and  was  not  appi*ehended  till 
December  1771.  At  the  Lent  Assizes  following  he  \vas  tried  for 
murder,  when  the  jury  expressly  found  that  the  deceased  at- 
tempted to  get  into  the  house  to  assist  in  the  arrest  of  Stock- 
ley.  Howard,  Clewes,  and  Davil,  being  dead,  their  deposi- 
tions before  the  coroner  were  read,  and  minutes  were  taken 
of  the  above  facts  for  a  special  verdict ;  but,  to  save  expense, 
the  case  was  referred  to  the  judges  of  the  King's  Bench ;  who 

u  1  Hale  457.     1  Hawk.  P.  C.  c.  31.  s.  64.      Sir  Henry  Ferrers's  case,  Cro.  Car.  371. 
FofC.  315.    1  East,  P.  C.  c.  5.  s.  78.  p.  310. 


'"£■11  IT  of 
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cerlifird  ihat  tlic  ufleiiio  ainuuiit«*l,  in  point  of  law,  only  to 
mniiNlaug)i(«r.(ic] 

TIti.s  practice  nf  issuing  blank  wuTants  was  reprobated  In  Oilwt « 
a  inori;  iiicent  case,  wlicni  tht  shvrijf  having  <liifct*'(i  a  wai--  "■ 

rant  to  A.  by  name,  aii<I  all  his  other  olticers,  tlic  namv  or  an-  'i 
other  of  the  sheriff's  officers  B.  was  insorte^l  alter  the  war-  ' 
rant  was  signed  and  sealed  by  the  sheriff;  and,  therefore,  *an  t*  736] 
anvst  by  B.  was  holilen  illegal,  {x)     And  in  another  case  it  "^ 

was  considered  Uiitt  the  arrcM  was  illegal,  where  the  warrant 
was  filled  up  after  it  had  been  sealed,  (y)  But  where  a  ma- 
gistrate who  kept  by  him  a  number  ot  blank  warrants  ready 
signed,  on  being  applied  to.  tilled  u]>  one  of  them,  and  deliver-  < 
eo  it  to  the  officer,  who,  jii  en<lcavouring  to  ari-eat  the  party, 
was  killed ;  it  was  held  that  tliis  was  murder  in  tho  person 
killing  the  officer,  and  he  was  accordingly  executed,  (x) 

It  may  he  proper  to  remark  a  circumstance  in  the  preceding 
case  of  StockJey,  which  has  been  thought  tu  deserve  conside- 
ration, (a)  namely,  tliat  he  had  before  deliberately  resolved 
upon  shooting  Welcli  tn  rase  hv  offered  to  arrest  him  ^ain, 
which  in  all  probability  it  might  be  his  duty  to  do.  It  certain- 
ly resembles  a  former  case,  where,  tipon  some  officers  break- 
ing open  a  shop  Atmr  to  execute  an  escape  warrant,  the  pri- 
soner, who  had  previously  sworn  that  the  first  man  that  en- 
tered should  be  a  dea<l  man,  killed  one  of  them  immediately 
by  a  blow  witli  an  ax.  A  few  of  tlic  judges  to  whom  thia 
case  was  referred,  were  of  opinion  tliat  this  would  have  been 
murder,  though  the  warrant  had  not  been  legal,  and  though 
the  officers  could  not  have  justified  the  breaking  open  the  door, 
upon  the  grounds  of  the  brutal  cruelty  of  tlie  act,  and  of  the 
deliberation  manifested  by  the  prisoner,  who,  looking  out  of  a 
window  with  the  ax  in  his  hand,  had  sworn,  before  any  at- 
tempt to  enter  tlie  shop,  that  the  first  man  tliat  did  enter  should 
be  a  dead  man.  (b)  But  in  another  ca^e,  prior  to  either  of  these, 
where  the  cruelty  and  the  deliberation  were  of  a  similai'  kind.the 
crime  was  consitlered  as  extenuated  by  the  illegality  of  the  offi- 
cer's proceeding.  A  bailiff  having  a  warrant  to  ai'rest  a  person 
upon  a  capias  ad  satisfacienduni,  came  to  his  housc,and  gavehim 
♦notice;  upon  which  tlic  jwrson  menaced  to  shoot  him  if  he  [•  73T 
did  not  depart:  tlie  bailiff  did  not  depart,  hut  broke  open  the  '' 

window  to  make  the  arrest,  and  the  person  shot  him|  and 
killed  him.  It  was  holden  that  this  was  not  miii-dcr,  because 
the  officer  had  no  right  to  bi'eak  the  house ;  but  that  it  was 
manslaughter,  because  the  party  knew  the  officer  to  be  a 
bailiff,  (c) 

t      nienlioal  it  as  n  com  dattiaiiacd  iy  thejlti]_ 
a  inme  jean  beloni. 
o  1  East.  P.  C.  c.  S.  9.  IB.  p.  311. 
I  Housin  >.  Barrow,  g  T.  R.  I2i.  b  Curlit'i  caw,  1T56.  Fotl.  I3G. 

S  SlerCDion't  cau,  10  St  Tr.  463.  e  Coak'i   cug,  I   Hals    458.     Cra.  Cw. 

I  Per  Lord  Keujon,  in  Rea  ».  The  Inbabi-      53T.    W.  Jones  429. 
Bff  of  Winivick,  8  T,  B.  4W,  wlit.  ihtie 
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•M.  The  parties  vrhoM  lilMrly  is  infeeHhrel  irM^ 
||g^.*^  due  notice  of  the  oflcer^s  bnsiMSB;  or  thsir  ml 
WmS.  kUling  of  soch  olllccr  trill  ainonl  mij  Is  i 
Thus,  where  a  bsilUT  poshed  shrsp^f  aad 
geatlensn's  rhsmbrt*  earir  in  tlie 
arrest  him,  but  did  not  tell  his  basiM 
resty  had  the  psrtj  not  knowinc  that  the 
in  die  lirat  surprise,  snatclied  mmi  a  swovL  mrt 
his  room,  and  killed  the  bailiff;  it  was  ndei  «b  fta 
8langfatar(e).  Bat  it  will  be  othenrise,  iflhe  dfar  ttl  Hi 
business  be  Imown ;  (/)  as  wbere  a  ana  saU  to  m  haOMT  lAa 
caflM  to  arrest  him,  « Stand  oH;  I  know  yM  w«D  sMuri^ 
come  at  your  peril,'' and  upon  the  bailiff  tiAteMderhK 
ran  the  baUiff  thronrii  the  body  and  llllBi^fchtt-WM  Ml 
to  be  murder.  (;)  This  will  ^pfy  as  wcD  to  i  dfedal  WOff 
as  to  a  known  olllccr :  butwhmtlie  parlj  iMii  tot  riiav  hgr 
his  conduct  tiiat  he  is  acquainted  with  the  aawr  ami  Hi  to* 
slneoi^  material  distinctions  arise  as  to  notka  af  ttjtoMrii 
ort-9  and  one  whose  authority  is  only  spedaL  IRFMI 
to  priTate  persons  interfering^  as  tlM7  may  di^  to 
den  ainrays,  in  order  to  part  the  comhatul^  i 
bloodshed,  it  is  quite  necessary  timt  th^y  shmtol  fffm 


notice  of  their  friendly  intent;  oflierwise  flm fWMto  iW|fff^ 


ed  may,  in  the  heat  and  bustle  of  the  afta^» 

tb^  come  to  act  as  parties.(A) 
r*  738]  ^^f^  Tegird  to  such  ministers  of  Jastlos  to.  to  Hg^t  «f 
Aa  to  no-  ^Mr  officcs,  are  conservators  of  tiie  peace,  anito  toto  llljht 
Ike  by  of.  alone  interpose  in  the  case  of  riots  and  aAraya^  II  la  nadtoih 

S^'L'ln '^  ^'  ^"  ^■'^  ^  ^^^^  ^^  offence  of  kiUing  Oem  maoaul  to 
tiM  cue  of  murder,  that  the  parties  engaged  should  havte  aouM  noUce  rf 
riots  and     the  intent  iBvith  which  they  interpose;  for  the  rettm  wMch 
^^''      was  mentioned  in  relation  to  private  nersons ;  Beat  the  parte 
engaged  should,  in  the  beat  and  bustte  of  aa  afllray»  tojgimr 
that  they  come  to  take  a  part  in  it(t}.    But,  In  teae  cases»  a 
small  matter  will  amount  to  a  due  notiflcation.    It  la  aaf- 
flcient  if  the  peace  be  commanded,  or  the  cAicer,  in  any  odMr 
manner,  declare  ^ith  what  intent  he  interposes.    Okr  if  tte 
ofllcer  be  witliin  his  proper  district,  and  known,  or  bat  gSBO- 
rally  acknowledged,  to  bear  the  office  he  assunMb  the  law 
will  presume  that  the  party  killing  had  due  notice  oT  his  to* 
tent;  especially,  if  it  be  in  the  day  time,  (fc)    In  the  oi|^ 

i}  Sr^'i**  ^.!f^  *  "■^*-  ^'  C-  c-  «>•     no«»ca  thtt  it  wu  the  eoortmUe  tafei*  the 
8.  4»»  60.    Fott.  310.  iQ^  ^1^  ^Ued  :^i.  Bocmim  ho  vm  eMUft* 

*  i  Y*Jl^'^  ^"^  **  A«M»«/e,  1657.    And     ble  of  the  tame  Till.    2.  fiecaute  he  noliied 
**i^  M  «  *-  -.«  big  buflneii  at  the  door  bolbre  the  MMinlt, 


m  Pew  »  caie,  Cro.  Car.  183. 1  Hale  458.  3.  Because,  after  hii  retreat,  awl  btiifft  the 
•  I®?-^*?»  ^}}\  ^     .  /man  daiii,  he  commmiided  the  peace,  and, 

%  Fort.  3  W.    Kel.  6«.  1 15.  notwlthtundhn,  the  rloten  feU  on  aad  kUW 

J^^^f^^l'    Foft.  310,  311.    8o     the  party.    See  the  CM  luUy  stated,  Mir, 

te  Um  case  of  Sissinghurst-houfe,  1  Hale  46S,     $65,  €<  9tvu. 

•w>  It  was  resolved,  that  there'  was  sui&cient 
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some  further  notification  is  necessary ;  and  commanding  the 
peace,  or  using  words  of  the  like  import,  notifying  his  busi- 
ness, will  be  sufficient  (I)  The  saying  of  a  learned  judge, 
^  that  a  constable's  staff  will  not  make  a  constable,'^  is  ad- 
mitted to  be  true :  but  if  a  minister  of  justice  be  present  at 
a  riot  or  affray  within  his  district,  and  in  order  to  keep  the 
peace  produce  his  staff  of  office,  or  any  other  known  ensign  of 
authority,  it  is  conceived  that  this  will  be  a  sufficient  notifi- 
cation of  the  intent  with  which  he  interposes ;  and  that,  if  re- 
sistance be  made  after  this  notification,  and  he  or  any  of  his 
assistants  killed,  it  will  be  murder  in  every  one  who  joined  in 
such  resistance,  (m)  For  it  seems,  that  in  the  case  of  a 
^public  bailiff,  a  bsdliff  juratus  et  cognitus,  acting  in  his  own  [*  7391 
district,  his  authority  is  considered  as  a  matter  of  notoriety; 
and  upon  this  ground,  though  the  warrant  by  which  he  was 
constituted  bailiff  be  demanded,  he  need  not  shew  it ;  (n) 
and  it  is  sufficient  if  he  notify  that  he  is  the  constable,  and 
arrest  in  tlie  king's  name,  (o)  And  this  kind  of  notification 
by  implication  of  law  will  hold  also  in  cases  where  public  of- 
ficers, having  warrants,  directed  to  them  as  such,  to  execute, 
are  resisted,  and  killed  in  the  attempt  (p)  Thus,  where  a 
warrant  had  been  granted  against  the  prisoner  by  a  justice 
of  peace  for  an  assault,  and  directed  to  the  constable  of  Patti- 
shalf  and  delivered  by  the  person  who  had  obtained  it  to  the 
deceased,  to  execute,  as  constable  of  the  parish,  and  it  ap- 

S eared  that  the  deceased  Went  to  the  prisoner's  house  in  the 
ay  time  to  execute  the  warrant,  had  his  constable^s  staJT 
with  him,  and  gave  notice  of  his  business,  and  further,  that 
he  had  before  acted  as  constable  of  the  parish,  and  was  gene- 
rally known  as  such ;  it  was  determined  that  this  was  suf- 
ficient evidence  and  notification  of  the  deceased  being  consta- 
ble, although  there. were  no  proof  of  his  appointment,  or  of 
bis  being  sworn  into  the  office,  {q) 

It  is  laid  down  in  one  case,  that  if,  upon  an  affray,  the  1*0  ^bat 
constable,  or  others  in  his  assistance,  come  to  suppress  it,  S^'^raL" 
and  preserve  the  peace,  and  be  killed  in  executing  their  of-  notice  8bai> 
fice,  it  is  murder  in  law,  altliougli  the  murderer  knew  not  ^  i»id  to 
the  party  killed,  and  thougli  the  affray  were  sudden ;  because  Ind  of  00- 
*he  set  himself  against  the  justice  of  tlie  realm,  (r)    It  is  r^  7401 
said,  however,  that,  in  order  to  reconcUe  this  with  other  tice  in  the 

/  1  Hale  461.    Fost.  311.  is  a  constmble,  whether  acting  within  or  with- 

m  Fost.  311.  out  his  JtlkdicUon.    1  MS.  Sum.  S50.    1 


n  1  Hale  458,  461,  583.    Mackally's  case,      East.  P.  C.  c.  5.  s.  84.  p.  319. 
9  Co.  69,  a.    Bnt  it  is  otherwise  as  to  the         o  1  Hale  58S. 
writ  or  process  against  the  party.    Both  a         p  1^  East.  P.  C.  c.  5.  s.  81.  p.  315. 
public  and  private  baiHil^   where  the  party 
submits  to  the  arrest  and  demands  it,  are 


q  Gordon's  case,  Northampton  Spr.  Asii 
1789,  eor.  Thomson,  B.  afterwards  eooMu» 


bound  to  shew  at  whose  suit,  for  what  caiise,  ed  at  a  conference  of  all  the  judges,  ttth 

and  out  of  what  court  the  process  issues,  and  June,  1789.    See  1  East.  P.  C.  c.  5.  s.  tl. 

where  returnable.    5  Co.  54,  a.    9  Co.  69,  a.  p.  315. 

But  in  no  case  is  the  bailifif  required  to  part         r  Young's  case,  4  Co.  40,  b.    3  Inst.  St, 
with  the  possession  of  the  warrant ;  neither 


cMiar       utboiitka,  it  aetau  that  tba  ^ 

*'^.'y^    JanUcd  aoltec  ot  the chuacter  mi  .  

Sr^   Us  wutiBts  iBterfiind.  tbovgh  not  a  penariki  laialiilM 

^^       ortlieB.(s)    For  it  ia  alMwlfen  laU  dow^  tiMt  ir  llfn  b 

aanddeaanv,  and  the  constable  comb  lB.uiUc*deamHKli| 
to  affeye  it,  be  killed  by  one  of  the  ooMpaaj-wha  kMvbtaih 
it  is  Border  in  the  par^  killing  aad  m  .ii<  )<  of  itn-  oUirr*  » 
knew  the  coBStabkv  aMi  abetted  tiw-  |iartv  m  tlir  tart-,  but 
obIt  maaslaaghter  in  those  who  kwM  not  tlie  i:unfit)iblc:((] 
ana  that  ottras  continiiiag  in  the  aff'ni>.  neith<-r  knowing 
the  constable  nw  abetting  to  ht>  deBtl^  wwiM  nut  be  guUtf 
eren  of  manslanghter.  (k)  But  theae  positiuna  do  tut  amdy 
to  an  aflbv  deliberately  engaged  In  by  pertiee  detemnDes  to 
make  common  cauec^  and  to  "»■'■*■'»■  it  by  force.(v) 

It  is  however  agreed,  that  if  a  btilis;  or  other  officer,  be 
nuated  in  the  rqpilar  discharge  of  hin  duty  in  ri.n-ulttij; 
procem  against  a  party,  and  a  third  person  am  aaamvaaC 
or  flriead  of  the  par^  renstiHi^  come  la  ail  tpks  (Kt 
against,  the  oBcer.  and  kiU  him,  it  wiU  be  ■■iwb  m^ 
he  knew  him  not  (»)  But  it  is  saggested,  flm^  te  .Ais  ai% 
in  flrior  to  make  it  ipurder  in  »e  smriat  w  Mm^  Ab 
party  whom  thqr  came  into  asrist  mnathnntaiAmMttM 


irftheoftcer'Bwithority;  and  Oat  if  the  oAmb  widl  M 
have  been  marder  in  the  party  himaelfiMiiiHnsfervaaiC  ■ 
such  notice,  nriflier  would  it  in  the  serrant  aril 
the  like  ignorance;,  (y)    The  lav  upontldspiM 
haps,  hanUy  seem  to  be  reconcileable  with  that 
[  *  741]  tioned,  *of  a  peraon  not  knoning  the  constnU^ 

him  in  an  •flray ;  but  it  is  defended  on  the  ntinc^k^  ftait 
every  person  wufidly  engaging  in  cool  blood*  in  a  knack  of 
the  peace,  by  assaulting  another  instead  of  imhianiniiai  to 
HetfeTthe 


assuage  the  dispute,  is  bound  first  to  satisfy 
justice  of  the  cause  he  espouses  at  his  periL  (»)  And, 
this  principle,  if  a  stranger,  seeing  two  persons  *^py^  aoe 
of  them  a  bailiff  attacking  the  other  with  a  swun  wai  ttw 
other  resisting  an  arrest  by  such  bailil!^  intertee  bUiiw 
them  without  knowing  the  bailiff,  for  the  enrcas  paipsse  a£ 
defending  the  party  attacked  agaiut  the  baiUT,  he  mMt  aUde 
the  consequences  at  his  peril;  but  if  be  interbn^  not  fiirthe 
purpose  of  aiding  one  pwty  ^;aiiist  the  otiier,  bat  vtli  ialoil 
only  to  pregerve  uit  peace  and  prevent  muc&tcf,  and  in  so  dcdng  ^  y 

*  t  EatL  P.  C.  c.  5. 1.  IL  p.  31%  4  Co.  40.  b.    1  Cut.  P.  C.  c.  6.  l.  K.  p. 

f  I  Hala  tit.  44ft,  461.    K>1.  115,  lie.  316. 

«1  Hal*  44B.     Lord    Hb1«    addi,    mtd         y  1  E«R.  P.  C.  c.  S.  •.  M.  p.  SIS. 


:b7 


but  (u  it  ii  uid  1  Ead.  P.  C.         ■  I  Hairk.  P.  C.  c.  31.  u  S9. 

,B.  SIS.)  paihap*  ont  ciutloud;,      C.  e.  fi.  i. ».  p.  316, 31T,  wbara  tba  (Mu 
Umr  wm«  no  abcimenl.  upon  which  ih*  law  id  each  of  (Inm  a 


M  of  that  kind,  anJc,  p.  31,      mar  ba  uippoitad,  and  loitdawd  a 
dtaaUc,  ata  mon  fulh  ilaud. 
r  I  Hairk,  P.  C.  e.  3).  l.  SI.    K«b.  ST. 
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bappen  to  kill  the  bailiff,  the  case  would  possibly  fall  under 
a  different  consideration,  (a) 

In  all  cases,  whether  criminal  or  civil,  where  doors  may  NoHee  be- 
be  broken  open  in  order  to  make  an  arrest,  there  must  bo  a  fow  ^^JJf 
previous  notification  of  the  business,  and  a  demand  to  enter  JJIJJ^"'^ 
on  the  one  hand,  and  a  refusal  on  the  other,  before  the  par- 
ties proceed  to  that  extremity,  (b)  The  question  as  to  what 
should  be  considered  as  due  notice^  was  much  considered  in  a 
case  where  two  officers  went  to  the  workshop  of  a  person, 
against  whom  they  had  an  escape  warrant,  and,  finding  the 
shop  door  shut,  called  out  to  the  person,  and  informed  him 
that  they  had  an  escape  warrant  against  him,  and  required 
*him  to  surrender,  otherwise  they  said  they  would  break  open  [*  742] 
the  door;  and  upon  the  person's  refusing  to  surrender,  they 
broke  open  the  door,  and  one  of  their  assistants  was  immedi- 
ately killed.  Nine  of  the  judges  w^ere  of  opinion,  that  no 
precise  form  of  words  was  required  in  a  case  of  this  kind ; 
and  that  it  is  sufficient  if  the  party  has  notice  that  the  officer 
comes  not  as  a  mere  trespasser,  but  claiming  to  act  under  a 
proper  authority.  The  judges  who  differed,  thought  that  the 
officers  ought  to  have  declared,  in  an  explicit  manner,  what 
sort  of  warrant  they  had ;  and  that  an  escape  does  not,  ex  vi 
termini,  nor  in  the  notion  of  law,  imply  any  degree  of  force, 
or  breach  of  the  peace ;  and,  consequently,  that  tiie  prisoner 
had  not  due  notice  that  they  came  under  the  authority  of  a 
warrant  grounded  on  a  breach  of  the  peace ;  and  that  foMrait 
of  this  due  notice,  the  officers  were  not  to  be  considdRu  as 
acting  in  discharge  of  their  duty,  but  as  mere  trespassers,  (c) 

In  the  case  of  a  private  or  spedal  bailiff,  either  it  must  ap-  Notice  by 
pear  that  the  party  knew  that  he  was  such  officer,  as  where  PlT-V® 
the  party  said,   **  Stand  off,  I  know  you  well  enough :  come    ^* ' 
at  your  peril;''  or,  that  there  was  some  such  notification 
thereof  that  the  party  might  have  known  it,  as  by  saying,  ^^  I 
arrest  you."    These  words,  or  words  to  the  like  effect,  give 
sufficient  notice ;   and  if  the  person  using  them  be  a  bauiff, 
and  have  a  warrant,  the  killing  of  such  officer  will  be  mur- 
der, (d)    A  private  bailiff  ought  also  to  shew  the  warrant 
upon  which  he  acts,  if  it  is  demanded :  (e)  and  with  respect 
to  the  writ  or  process  against  the  party,  both  the  public  and 
private  bailifl^  in  case  the  party  submit  to  the  arrest  and  make 
the  demand,  are  bound  to  shew  at  whose  suit,  and  for  ''I'what  [*  743] 


a  See  the  case  of  Sir  C.  Standlie  and  An- 
drewSy  Sid,  150,  where  Andrews,  under  simi- 
lar  circumstances,  was  holden  not  to  be  guilty 
of  murder.  This  case  is  differently  reported 
by  Kelyng;  and  Keble,  reporting  the  same 
case  very  shortly,  says, — It  was  adjudged, 
that  if  any  casually  assist  against  the  law, 
and  kill  the  bailiff,  it  is  murder,  especially  if 
he  knew  the  cause.  1  Keb.  584.  and  see  1 
East.  P.  C.  c.  5.  8.  83.  p.  318. 

6  Fost.  320.    2  Hawk.  P.  C,  c.  14.  s.  1. 


c  Curtis's  case,  Fost.  136,  137. 

d  1  Hale  461.  Mackallay*s  case.  9  Co* 
69,  b. 

e  1  Hale  583.  That  is,  the  warrant  by 
which  he  is  constituted  bailiff;  whichabaUm 
or  officer,  juratus  et  cognitus,  need  not  ibew 
upon  the  arrest,  1  Hale  458.  And  see  1  Halt 
459,  where  it  is  said  that  a  justice  of  peaet 
may  issue  his  warrant  to  a  private  perion; 
but  then  such  person  must  shew  his  warrant 
or  signjfy  the  contents  of  it. 
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cause,  the  arrest  is  made,  out  of  what  court  the  prooon  iasneBy 
and  when  and  wliere  returnable.  (/)    In  no  cuey  however, 
is  he  required  to  part  w  ith  the  warrant  out  of  his  own  fos- 
session;  fur  that  is  his  justification. (f) 
It  may  be  observed  generally,  that  where  an  olBcer^  in eie- 
ofVhe'pro-  cutiug  his  office,  proceeds  irregularly,  and  exceeds  the  limits 
rrrding.      of  hls  authority,  the  law  gives  him  no  nrotection  in  that  ex- 
cess ;  and  if  he  be  killed,  the  offence  wul  amount  to  no  mon 
than  manslaughter  in  tlie  person  whose  liberty  is  so  invtd- 
ed.  (A)    He  should  be  careful,  therefore,  to  execute  process 
only  within  tlic  jurisdiction  of  the  court  from  whence  it  issues; 
as,  if  it  be  exetnited  out  of  such  jurisdictiony  the  killing  the 
officer  attempting  to   enforce  the  execution  of  it,  wiU  be 
only    nianNlaughter.  (?)    But  if    the    process   be   executed 
within   the  jurisdiction   of  tlio  court  or  magistrate  from 
whence  it  is  issued,  it  will  be  sufficient,  though  it  be  executed 
nut  of  the  vill  of  tlie  constable,  provided  it  be  directed  to  a 
l>artirular  constable  by  name,  or  even  by  his  name  of  office,  (k) 
And  the  officer  must  also  be  careful  not  to  make  an  arrest  on 
a  Sunday  f  except  in  cases  of  treason,  felony,  or  breach  of  the 
peace;  as,  in  all  other  cases,  an  arrest  on  that  day  will  be 
the  same  as  if  done  without  any  authority.  (I)    But  process 
may  be  executed  in  the  night  time,  as  well  as  by  day.  (m) 
Richt  of         The  right  of  officers  to  break  open  windows  or  doQr%  in 
bmV'oMo  ^^^^  ^  m^ke  an  arrest,  has  been  a  subject  of  some  litiga- 
windows     tion|  but  many  of  the  points  have  been  settled,  and  require 
[*  744]  *to  W  shortly  noticed.     In  the  first  place,  however,  it  maj  be 
or  doors  to  observed  as  a  general  rule*  that  in  every  case,  whether  crimi- 
inake  an     n^l  or  civil,  in  which  d(M)rs  may  be  broken  open  in  ordc^  to 
make  an  arrest,  thei*c  must  be  a  previous  notification  of  the 
business,  and  a  demand  to  enter  on  the  one  band,  and  a  refu- 
sal  on  the  other,  befon'  the  parties  proceed  to  that  extremi- 
ty.  (n) 
Where  a  felony  has  been  couiniitted,  or  a  dangerous  wound 

Siven,  the  party's  house  is  no  sanctuary  for  him ;  and  the 
oors  may  be  foiTcd,  after  the  notification,  demand,  and  refu- 
sal, which  have  been  mentioned,  (o)  So,  where  a  minister  of 
justice  comes  armed  with  process,  founded  on  a  breach  of  the 
I>eace,  doors  may  be  broken,  (p)    And  it  is  also  settled,  upon 


arrest. 


/  I  Hale  458,  note  (jr.)  5  Co.  54,  a.  'j 
Co.  69,  a, 

g  1  East.  P.  C.  c.  5.  s.  83.  p.  319. 

A  Foft.  312. 

i  1  Hale  458,  469.  1  East.  P.  C.  r. :;.  >. 
80.  p.  314. 

k  I  Hale  459.  2  Hawk.  P.  C.  c.  13.  s.  27, 
30.     1  East.  P.  C.  c.  5.  s.  80.  p.  314. 

/  S9  Car.  11.  c.  7.  1  £a&t.  P.  C.  c.  5.  s.  88. 
p.  324,  325.  The  statute  makes  void  all 
process,  warrants.  Sic,  served  and  executed 
on  a  Sunday,  cxcont  in  the  cases  nientioucl 
'n  the  text. 


m  9  Co.  66,  a.  1  ilulc  457.  I  Hawk.  P. 
C.  c.  31.  ^.  62. 

n  Tost.  320.  2  Hawk.  P.  C.  c  14,  s.  I. 
1  East.  P.  C.  c.  5.  s.  87.  p.  324. 

o  Post.  320.  1  Hale  459.  And  see  2  Hawk. 
P.  C.  c.  14.  i>.  7.  where  it  is  said  that  doors 
may  be  broken  open,  where  one  known  to 
have  committed  a  treason  or  felony,  or  to 
have  given  another  a  dangerous  wound,  is 
pursued,  either  with  or  without  a  warrant, 
by  a  constable  or  private  person. 

p  Post.  320.     I  Hale  459.    2  Hawk.  P.C 
c.  14.  !^.  '3,     Curtib's  case«  Post.  135. 
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unqii&stioiinbl«  autliontieH,  tliat  wlici-c  an  injury  to  tlic  pnblic  ■ 

1ms  been  cuminitter),  in  the  >i\i&\K  of  an  insult  to  any  of  the  m 

rnurts  uf  juntico,  on  wlijch  procMs  nt  coitteiiipt  is  issueil,  the  I 

officer  charged  with  the  cxeciitiou  of  such  pi-ocesR  may  break  H 

open  (loara  it  ncrefisory,  in  order  to  execute  it.  (q)    And  the  ■ 

officer  umy  act  in  the  same  manner  upon  a  capias  utlagatum,  fl 

ur  cnpia9  pro  fine,  (r)  or  itpori  an  habciT  facias  jHisscssio-  M 

ncm.  (s)    Tlio  name  force  may  be.  used  where  a  forcible  entry  -M 

or  detainer  is  found  by  inquisition  before  justices  uf  peace*  I 

or  nppenrM  upon  their  vicw;{()  and  also  where  tlic  pmceed-  I 

ing  is  tipon  a  warrant  of  a  justice  of  peace,  for  levying  a  pe-  I 
nalty  on  a  conviction  grounded  on  'any  statute,  wliicli  gives  [*  745J  I 

the  whole  or  any  part  of  such  penalty  tn  the  king.  («)     But  I 

in  this  latter  case  tJte  ofltcer  executing  the  warrant  must.  If  J 

ivt^uired,  shew  tlic  same  to  the  person  whose  goods  and  chat-  m 

tels  ai-e  distraincil,  and  suffer  a  copy  of  it  to  be  taken,  (w)  ■ 

But  thuugli  a  felony  lias  been  actually  comniitt^Hl;   yet  a  fl 

bare  suspicion  of  guilt  against  the  party  will  not  authorize  M 

a  proceeding  to  this  exti-emity,  unless  the  ofliter  cuincs  armed  I 

with  a  warrant  from  a  magistrate,  grounded  on  such  suspj-  I 

rion.  (x)  For  where  a  person  lies  under  a  probable  suspicun  M 
only,  and  is  not  indicted,  (y)  it  is  said  to  be  the  better  opintoni  ^^^^M 
that  tiie  breaking  open  doors  without  a  wairant,  in  order  to  ^^^H 
apprehend  him,  cannot  be  justilied  :  (s)  or  must  at  least  be  ^^^^| 
considered  as  done  at  tlip  peril  of  proving  that  the  party,  so     ^^^^| 

apprehendetl  on  suspicion,  is  guilty,  {a)     But  a  different  doc-  V 

trine  appears  to  have  formerly  prevailed  upon  this  point;  by  I 

which  it  was  held  that  if  there  were  a  charge  of  felony  laid  M 

before  the  constable,  and  reasonable  ground  of  suspicion,  such  II 

runstable  might  break  open  doors,  though  he  had  no  war-  < 

rant.  (6)  J 

It  is  said,  that  if  there  he  an  affi-ay  in  a  house,  the  doors  of  ^ 

which  are  shut,  whereby  there  is  likely  to  he  manslaughter  .1 

or  bloodshed,  and  the  constable  demand  entrance,  and  be  re-  9 

fused  by  those  within,  who  continue  tlie  affray,  tJie  constable  3 

may  bi-eak  open  the  dnoi-s  to  keep  the  peace,  and  prevent  the  m 

danger :  (c)  and   it  is  also  said,  that  if  there  be  disorderly  I 

drinking  or  noise  in  a  house  at  an  unseasonable  time  of  nlgh^  I 

e«|>eciany  in  iniiR,  taverns,  or  aleliouses,  the  constable  or  his  I 

watch  demanding  entrance,  and  being  refused,  mav  break  I 
open  the  doors  to  see  and  suppress  the  disorder,  (rf)     *Andfur-  r*  746T1 

tlier,  that  where  an  affray  is  made  in  a  house  in  the  view  or  I 

9  Burden  v.  Abbot i,  14  Emi.  1ST,  whci* 
Iho  proeeii  of  conlempt  pioceedei!  upon  the 
otift  nr  ihe  HauK  nf  Cummoni ;  nnd  >(e  iJB- 
marncs'  caw,  Cio.  Ein.  909.  and  Brieg's  «a«r, 
I  Rol.  Rep,  336. 

r  I  Hale  459.    2  Haok.  P.  C.  c.  H.  s.  4. 

t  I  Hale  45M.    S  Co.  95.  b. 

/  1  Hswli.  P.  C.  c.  14.  *.  6.  unit,  425, 

u  2  Hawk.  P.  C.  c.  M.  e.5. 

w  97  Geo.  II.  c.  ID. 
TOl.  I.  52 
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r  Poti.  311. 

^  ^rue,  T34,  T2S. 

■  3  Hawk.  P.  C.  c.  14.  s.  7 

a  I  Eail,  P.  C.  t.  S.  I.  «T. 

b   I  Male  5S3.     2  U>!c  SI. 

c  3  Hftle  9&. 

d  2  Bale  9S.  and  ii  Is  ad 
conBlaally  used  in  London  a 
Bui  ise  anil,  393,  393. 


l3f:4.IV.9,a. 

>TUf  If 
-      t* 


d 


746  V  MamsittMghtrr.  [book  ni. 

beariog  of  aconrtatlr,  nr  wliclti  Ifcow  wbo  ba^e  made  an 
aflhiy  in  his  prewmr  flv  tu  a  houae.  and  arc  immcdiaulv 
psmwd  bj  him,  ami  licit  not  BuHorrd  to  oiitrr  in  anterla 
■oppnw  the  affray  in  llie  first  ca»*v  or  to  ajiprehtiMl  the 
■flfrajon  in  either  disc,  lie  miiy  justify  lin-nking  open  lb* 
doors,  (e) 
u  eitU  But  this  mode  of  procrwling.  by  brrakiug  tbe  dfwri  .if  Uie 

•^'  p*rtT>  •»  founded  upm  tlic  nccrwaty  of  the  measure  for  the 
bH^  1.  public  weal,  and  is  not  pcrniiiwd  to  Ow  particular  intctrrt  at 
Uicmnb.  u  individual.  In  ci\ll  nuiU,  thi-rrforr,  tlt(- prinriplc  that  t 
laan's  bouaeis  hist-a^tli-,  fi^r  nafcty  xitil  re))06c  to  hiin»rlf  and 
hislkniily,  isadmiii^.h  am),  sci-urdingly.  in  sach  rases,  an 
oSlcer  cannot  jastili  liic  lircukiiiK  open  an  twlward  door  or 
window  to  execute  tla-  imMCss.  (/)  If  \tv-  do  so,  he  wiJI  be  a 
trespasser;  and  if  Uif  oiTupicr  »f  the  tiouiw  resist  bini.  and  in 
tite  atroggle  kill  )iiiii,  tlic  oirmco  nill  br  imly  ntajuUaiijE^- 
tw;{j)  or  if  the  oci  npiiT  "f  the  house  do  not  know  bira  to  be 
an  oflkw,  and  bavr  n^windblc  n^tunil  of  !4iM{ucioB  that  the 
house  ia  broken  witl>  a  IV L^niouH  intent,  the  killing  rach  officer 
will  be  no  felony.  (/>  t 

It  has  been  conf-iiUinl.  !u)wc\cr,  that  Uiitt  rule  of  everj- 

nuui*B  bouse  being  lii'^  laMtlc  has  been  carried  as  far  as  the 

true  principles  of  political  justice  will  warrant,  and  that  it 

will  not  admit  of  any  rxlenitioii.  (i)     It  should  be  ob*cr\«l. 

ttierefore,  that  it  u  ill  Apply  only  to  tlic  breach  of  oatwari 

doors  Or  windows ;  to  a  breach  of  the  house  for  the  pnrpoiie 

of  arresting  the  occupifr  or  initf  of  kit  family;  and  to  wresti 

ta  tKt  jErsl  inttana. 

J       *Oi»^ward  doors  cii-  ^^iudows  are  such  as  arc  intended  for 

•  pr)*'-  the  security  of  the  liousc,  a^aiii^t  personit  fi-oni  without  endea- 

Ir'nan'r'  Touring  to  break  in.  (fc)     Tlii-sc  arc  ppoti^ctwl  hy  llic  privily 

bouM  bcio/ which  nas  been  heron.'  uiunlioned  :  but  if  the  officer  find  t^ 

^!^^  I*   <*')^''^  ^°'^^  open,  or  it  be  opened  to  liim  Erom  witUa,  he  Bay 

^i^    ^  then  break  opeti  any  inward  door,  if  he  find  that  nu  HiisrJ  ia 

biMck  of    order  to  execute  hia  process.  {I)    Thus,  it  has  been  bcddtn  that 

JJJIJ"^      an  officer,  having  entered  peaceably  at  the  outer  door  of  a 

house,  was  Justified  in  breaking  open  the  door  of  a  lodger,  who 

occupied  the  first  and  second  Qoors,  in  order  to  armt  audi 

lodger,  (m)     But  it  seema  that  if  the  party,  againrt  whom  the 

process  is  issued,  he  not  -withm  tAe  luiute  at  the  tine,  the  oCcer 

can  only  justify  breaking  open  inner  doors  in  order  to  search 

for  him,  aher  having  first  demanded  admittance,  (n)    Thou^ 

in  case  the  permm,  or  the  goods  of  the  defendant,  are  contained 

in  the  bouse  which  the  officer  has  entered,  he  may  break  open 


r'74Tl 

Tbt  priTi-    \ 
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any  door  within  tlie  house  without  any  farther  demand,  (o) 
If)  however,  the  house  is  tiie  house  of  a  stranger,  and  not  of 
the  defendant,  the  officer  must  be  careful  to  ascertain  that  the 
person  or  tlie  goods  (according  to  the  nature  of  the  process) 
of  the  defendant  are  within,  before  he  breaks  open  any  inner 
door  ^  as  if  they  are  not,  he  will  not  be  justified,  (p) 

In  a  case  where  an  outward  door  was  in  part  open  (being 
divided  into  two  parts,  the  lower  hatch  of  which  was  closed, 
and  the  upper  part  open)  and  the  officer  put  his  arm  over  the 
hatch,  to  open  the  part  which  was  closed,  upon  which  a  strug- 
gle ensued  between  him  and  a  friend  of  the  prisoner,  and,  the 
officer  prevailing,  the  prisoner  shot  at  and  killed  him ;  it  was 
held  to  be  murder,  (q) 

♦This  personal  privilege  of  an  individual,  in  respect  to  his  [*  748] 
outer  door  or  window,  is  confined  also  to  cases  where  the  ^^^  *«  ca- 
breach  of  the  house  is  made  in  order  to  arrest  the  occupier  or  SehoutTii 
any  of  his  family^  who  have  their  domicile,  their  ordinary  broken,  \n 
residence  there :  for  if  a  stranger,  whose  ordinary  residence  o'dcrtoar- 
is  elsewhere,  upon  a  pursuit,  take  refuge  in  the  house  of  cupier  oT 
anotiier,  this  is  not  the  castle  of  such  stranger,  nor  can  he  onjf^fhiM 
claim  in  it  the  benefit  of  sanctuary,  (r)    But  it  should  be-^'^*^* 
observed,  that  in  all  cases  where  the  doors  of  strangers  are 
broken  open,  upon  the  supposition  of  the  person  sought  being 
there,  it  must  be  at  the  peril  of  finding  him  there  ^  unless,  as  it 
seems,  where  the  parties  act  under  the  sanction  of  a  magis- 
trate's warrant,  (s)    And  an  officer  cannot  even  enter  the 
house  of  a  stranger,  though  the  door  be  open,  for  the  purpose 
of  taking  the  goods  of  a  defendant,  but  at  his  peril  as  to  the 
goods  being  found  there  or  not ;  and  if  they  be  not  found  there, 
he  is  a  trespasser.  (Q    And  it  has  been  decided  that  a  sheriff 
cannot  justify  breaking  the  inner  doors  of  the  house  of  a 
stranger,  upon  suspicion  that  a  defendant  is  there,  in  order  to 
search  for  such  defendant,  and  arrest  him  on  mesne  process,  (u) 

And  the  privilege  is  also  confined  to  arrests  in  the  first  in-  And  aiso^to 
stance.    For  if  a  man,  being  legally  arrested,  (w)  escape  from  JJIJ^^. 
the  officer,  and  take  shelter,  though  in  his  own  house,  the  »tame. 
officer  may,  upon  fresh  suit,  break  open  doors  in  order  *to  [*  7491 
retake  him,  having  first  given  due  notice  of  his  business,  and 
demanded  admission,  and  been  refused,  {x)    If  it  be  not,  how- 


0  Per  Gibbs,  J.  in  Hutchinson  r.  Birch  and 
another,  4  Taunt.  619. 

p  Cooke  V,  Birt,  5  Taunt.  765.  Johnson 
V.  Leigh,  6  Taunt.  240.  PotU  748. 

q  Balier^s  case,  1  Leach.  112.  1  East.  P. 
C.  c.  5.  8.  87.  p.  323.  It  should  be  observed, 
that  in  this  case  there  was  proof  of  a  previous 
resolution  in  the  prisoner  to  resist  the  ofiicer, 
whom  he  afterwards  killed  in  attempting  to 
attach  his  goods  in  his  dwelling  house,  in  onler 
to  compel  an  appearance  in  the  county  court. 
The  point  reserved  related  to  the  legality  of 
the  attachment. 


r  Fost.  320.    5  Co.  93. 

I  2  Hale  103.  Fost.  321.  1  East.  P.  C.  c. 
5.  s.  87.  p.  324. 

/  Cooke  r.  Birt,  5  Taunt.  765. 

II  Johnson  v.  Leigh,  6  Taunt.  246.  AnU^ 
747. 

w  Laying  bold  of  the  prisoner,  and  pro- 
nouncing the  words  of  arrest,  is  an  actual 
arrest.  Fost.  320.  But  bare  words  wfll  not 
make  an  arrest :  the  officer  must  actuaUy  touch 
the  prisoner.    Geuner  v,  Sparkes,  1  Salk.  79!. 

X  Fost.  320.  Genner  v.  Sparkes,  1  Sallt. 
79.     1  Hale  459.    2  Hawk.  P.  C.  c.  14.  s.  9. 
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tiar,  apm  ftwdi  |Kin«»it,  il  hcvum  UiaI  iIms  nfflcer  shotiU  lave 
a  wairmnt  fron  k  uiHgintDttt'  -.  ami  it  sliould  be  observed,  ihat 
the  officer  will  n»t  br.  auUiorizeil  to  brrak  open  dooni  in  oHer 
to  nUke  a  priMucr  in  any  i  luc  wfarrc  liir  fintt  (irn.-Ht  biu  been 
Ul^«L(y)  Then-foiT,  wIhto  iui  afKct-r  bad  uiadr  lui  ilkj^il 
RrrMt  on  CItD  ptiK-i-«s  and  wojt  obliged  In  ivlire  b  v  lUe  partjr'ii 
■Up^ng  a  pistol  at  bim  bcvrral  timrs,  aiid  aftvrn  artia  tvlurn- 
ed  agun  with  thsihtunU,  ubo  nttcinptt-d  to  rone  tltc  door, 
when  the  party  nitbin  Kltitt  mif  of  ilte  assistkiit.'* ;  it  uu  rulol 
to  be  oalf  maiulau^bt^i*.  (^; 

In  all  casee  where  the  officer  or  Ua  aarietaati^  hanis 
Mtn^  a  hotue  in  the  execntioB  of  tfadr  dat^i  are  lodnd 
la,  they  may  jiutify  breaking  open  the  daora  to  lecabi  tMr 
'  liber^.(a] 

t"**^^  It  na>  becndeeiiird  ai|U(-«1i(tn  w'trthvofgrrat  rou>iidrraUi>ii 
tSi?pu-  bowfiu*  third  penonf,  rtprdaUi/  nert  tlrant:m,'tMrT\iioiningin 
■■M,>k«i«  bdialf  of  a  party  ilb'galty  artT«itrd.  arc  mtitlrd  lu  insLit  ii|ioti 
J?'!!;^'*  the  illegality  of  liu-  niTcsl,  in  tlicir  dcfi-ncr.  as  cxtcnaatluc 
""^       their  gtSlt  in  killing  (I..-  ..IHar. 

Toelqr'*  "Hie  point  was  miwiT  in  tbe  folloviing  case: — One  Braj, 

'*"■  who  wu  a  constaliU'  -it'  at.  Mai-cmrot'n  puish  in  Wmtaiiii»- 

ter*  came  into  the  paritli  uf  St.  I'liul  Covrnt  Cianlrii.  nberc 
be  was  no  constalili',  mid  L'oiiftC(|uenll,v  had  no  aullioritj  ;(6) 
and  there  took  tip  one  Ami  Dt^ina,  uniler  Biuiurion  of  being  a 
{•  790]  diflwderiy  person,  but  wb«  liad  not  misbcba^cd  herself,  •and 
against  whom  Bmv  bud  im  warnuit.  I'liv  prntMiers  cumc  up ; 
and*  though  they  ucit  all  htrniigfrH  to  tbe  uoinaa,  ilirw  tbeir 
swords,  and  assauMid  firay,  for  the  pnrpow  «{  rescuing  Ibv 
woman  from  his  <-usi<idv  ;  M|>on  wbidi  Itc  bbcwc^l  tliem  Iki^ 
constable's  staff.  lUi  hufd  that  lt«  was  abnnt  thv  t|iwca's  buti- 
ness,  and  intendeil  tlit-m  no  bann.  Tlie  prisoners  then  put 
up  their  swonls;  and  Bray  carried  the  woman  to  die  romd 
house  in  Covent  Ganlen.  A  short  time  aftcm'ards,  tbe  woman 
being  still  in  the  round  bouse,  the  prisoners  drew  their  swords 
again,  and  assaulted  Bray,  oa  account  of  her  imprisonaMBt, 
aid  to  get  her  iliscliarged.  Bray  called  some  persons  to  hia 
assistance,  to  keep  tlie  woman  in  custody,  and  to  defend  hiai' 
self  from  tlie  viiJence  of  tlic  prisoners :  upon  which  a  person 
named  Dent  came  to  his  assistance ;  and  before  any  stroke 
received,  one  of  the  prisoners  gave  Dent,  while  assisting  tlie 
constable,  a  mortal  wound.  This  case  was  elaborately  argued ; 
ahd  Qte  jndgos  were  divided  in  opinion ;  seven  of  them  holding, 
that  tbe  offence  was  manslaughter  only,  and  Gvc  that  it  was 
murder,  (g)  The  seven  judges  who  held  that  it  was  man- 
slaughter thought  that  it  was  a  sudden  action,  without  any 

y  1  EmI.  p.  C.  e.  6.  i.  ST.  p.  3M.  wilb  ■uiliorily,  as  bv  shtveed  bis  ilnfE,  ud 

a  8*«*«>*"i'*  »n,  10  Si.  Tr.  46S.  (hmt,  wilh  iHp«c(  lo  tba  prisiMrt,  be  wu  lo 

«  tflnrh.  P,  C.  c.  14.  •.II.    I  Eati.  P.  ba  coniidcXHl  ■■  conMible  dc /ucto. 
Ct.  «-■.•?.  p.  3S4.  c  Toolej   and  Oibm  (chk  of)  i  Loid 

"AOm  jidfa  enlf  thoufht  thsi  Bray  ncttd  Rafm,  1!96. 
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precedent  malice  or  apparent  design  of  doing  hurt,  but  only  to 
prevent  the  imprisonment  of  the  woman,  and  to  rescue  her 
who  was  unlawfully  restrained  of  her  liberty;  and  t^t  it 
could  not  be  murder,  if  the  woman  was  unlawfully  imprison- 
ed :  (d)  and  they  also  thought  that  tlie- prisoners,  in  this  case, 
had  sufficient  provocation ;  on  the  ground  that  if  one  be  im- 
prisoned upon  an  unlawful  authority  it  is  a  sufficient  provo-  . 
cation  to  all  people,  out  of  compassion,  and  much  more  wh«re 
it  is  done  under  a  colour  of  justice ;  and  thal^  where  the 
liberty  of  the  subject  is  invaded,  it  is  a  provocation  to  all  the 
subjects  of  England.  But  the  five  judges  who  differed  thought 
that,  the  woman  being  a  stranger  to  the  prisoners,  it  could 
not  be  a  provocation  to  them ;  othen^ise,  if  she  had  been  a 
friend  or  ''^servant;  and  that  it  would  be  dangerous  to  allow  [*  75 
such  a  power  of  interference  to  the  mob. 

The  case  of  Hugget,  and  also  that  of  Sir  Henry  Ferrers,  Huggefs 
appear  to  have  been  relied  upon  in  support  of  the  argument  of  ^*^' 
tlie  seven  judges,  who  in  the  preceding  case  held  the  oflfence  to 
be  manslaughter.  Hugget's  case,  in  the  fuller  report  of  it,  (e) 
^  appears  to  have  been  thus : — ^Berry  and  two  others  pressed  a 
'  man  without  any  warrant  for  so  doing ;  to  which  the  man 
quietly  submitted,  and  went  along  with  them.  The  prisoner 
with  three  others,  seeing  them,  instantly  pursued  them,  and 
required  to  see  their  warrant ;  on  which  Berry  shewed  them  a 
jMiper,  which  the  prisoner  and  his  associates  said  was  no  war* 
ranty  and  immediately  drew  their  swords  to  rescue  the  im- 
pressed man,  and  thrust  at  Berry :  whereupon  Berry  and  bis 
two  companions  drew  their  swords,  and  a  fight  ensued,  in 
which  Hugget  killed  Berry.  But  this  case  is  stated  very  dif- 
ferently by  Lord  Hale,  as  having  been  under  the  following 
circumstaiices  :^-A  press-master  seized  B.  fi>r  a  soldier;  and, 
with  the  assistance  of  C,  laid  hold  of  him.  D.  finding  fault 
with  the  rudeness  of  C,  there  grew  a  quarrel  between  then, 
find  D.  killed  C. :  and  by  the  advice  of  all  the  judges,  except 
very  few,  it  was  ruled  ttiat  this  was  but  manslaughter.  f/J 
The  case  of  Sir  Henry  Ferrers  was  only  this : — ^That  w  Sir  H.  F 
Henry  Ferrers  being  arrested  for  deb^  upon  an  illegal  war-  '^^*  ^* 
ran^  his  servant  in  seeking  to  rescue  him,  as  was  pretended, 
kiUed  the  officer;  but,  upon  the  evidence,  it  appeared  clearly, 
that  Sir  Henry  Ferrers,  upon  tlie  arrest  obeyed,  and  was  pat 
into  a  bouse  before  the  fighting  between  the  officer  and  his 
iTMrvaiit;  wbereibre  he  was  found  not  guilty  of  the  murder  and 
manslaughter,  (g) 

But  Air.  Justice  Foster  is  of  ojunion,  that  these  cases  of 
Hugget  and  Sir  Henry  Ferrers's  servant  did  not  warrant 
^Hhe  doctrine  laid  down  by  the  seven  judges  in  the  case  of  [^  75! 

'd  For  this  Young's  case,  4  Co.  40.  was         /  1  Hale  465. 
cHed ;  sad  Mackally's  caie,  9  Co.  65.  g  Sir  Henry  Ferrers's  cafe,  Cro.  Car.  91 

c  'Hofget't  can,  Kel.  M, 
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Tooler :  and  tfaU  great  mastrr  of  tbi-  irown  law  (A)  ban  ani- 
■udTvrted  upon  that  dw-trim-  with  imuli  foi-cp,  ricwinj  it  u 
liaving  carried  Uk;  \ixv,  in  fui  (nir  of  pr'n  ate  prr^tru  offiriamly 
■atorpMing  in  riL^rs  of  illrf;al  armt  furtln-r  than  Miund  m- 
aoB,  founded  in  llir  pi-incinira  iif  trw  [Hilicv,  will  w«rraiiLCi} 
After  obserrinj;.  tlial.  iti  Iliisp-t'iirasi',  swonls  were  drai*ii,  a 
mutual  combat  miurd,  Dm-  hliiod  wa§  hcalrd  Ivrfoir  th«  mortal 
wound  vaagiTi'ii,  and  a  iTsrue  srcmni  tn  tw  pntrtjrable  at  tbe 
time  the  affray  bt-^an  ;(fc)  wliprcas,  th«Higli  in  Toolry's  casr, 
the  prisoners  li:i>l.  at  thf  fir>t  ineeliiig,  drawn  their  swords 
against  the  coii>i:ihlr  unarmed,  the}  had  put  them  up  again, 
appearing  to  b>'  patilied,  ami  cool  rrfln-tion  Hecming  to  hate 
taken  place;  ami  it  wits  at  the  Hccnnd  nKvting  that  the  decease*! 
received  his  de^iili  wound,  hd'oro  a  blow  wm  given  or  olferr*! 
by  him  or  any  of  his  jmrty,  and  also  in  that  ewe  ll>erv  wax 
no  possibility  of  rc!wue,  llie  «oinan  liaviag  bc^n  secured  in 
the  round  house  :  he  itayH,  tlint  tlic  second  assault  on  the  ran- 
stable  aeems  railier  to  have  been  gmunded  upon  mcntiacnt, 
or  a  principle  of  revenge,  for  what  had  before  pamrd,  titan 
upon  any  hope  or  endeavour  to  aKsiHt  the  woman.  He  then, 
proceeds,  **No<.'.  uhut  wax  tht-  case  of  Tooley  and  bis  accoai> 

Slices,  stript  of  a  ])or»]>  of  words,  and  the  colourings  of  arti- 
cial  reasoning  '  They  khw  a  woman,  for  augt>t  ai^wars,  a 
perfect  strang<-i-  to  llirni,  led  to  the  round  Itouw  under  a 
charge  of  s  criminal  nature.  This,  upon  evidence  at  the 
Old  Bailey,  a  uicmlh  or  two  aflerwardtt,  coinr«  oat  to  be  an 
illegal  arrest  and  i ni prison  me nt,  a  violation  of  magna  charta ; 
and  these  ruffi:uis  are  iiresunicd  li>  tiuvr  tiecii  sci/nl,  all  on 
a  sudden,  with  ^i  ■.ti'mf^  lit  >■!"  7v.:\  fm'  [ii;ii;n;i  cli:!!--,-!  1 1 1  and 
[*  753]  *the  laws ,-  and  in  this  frenzy  to  have  drawn  upon  the  consta* 
hie,  and  stabbed  his  assintant.  It  isextreroclydiflicnlttocon- 
reivc  that  the  violation  of  magna  charta,  a  fact  of  wfaich  they 
were  totally  ignorant  at  that  time,  could  be  the  jHWOcation 
which  led  them  into  thin  outrage.  But,  admitting  ftw  argn- 
mcnt  sake  that  it  was.  wc  all  know  that  words  of  reproach, 
how  grating  and  ofTennive  soever,  are  in  the  eye  of  the  law  no 
provocation  in  the  case  of  voluntary  homicide :  and  yet  enrj 
man  who  hath  considered  the  human  frame,  or  but  attended  to 
the  workings  of  bis  own  heart,  knows  that  aflVonIs  aS  that 
kind  pierce  deeper,  and  stimulate  the  veins  more  eftctnally, 
than  a  slight  injury  done  to  a  third  person,  though  under  co- 
lour of  justice,  possibly  can.  The  indignation  that  kindles  in  * 
the  breast  in  one  cose  is  instinct,  it  is  human  infirmity ;  in  the 
otJier  it  may  possibly  be  coiM  a  concern  for  tlic  common  rights 
of  the  subject :  but  this  concern,  when  well  founded,  is  rather 

ik8oC«)IedbyMr.  J.BlRcks[oii;,4Com.2.  I  Hnlt,C.J.iD  deliTFiIng  ihe  judgment  La 

i  r<ttt,  311,  tl  'Cfu.  Tuol-y's  ci«,  BR.d,  ■•  Sure  ■  man  ought  to  bt 

fc  Id  Huigct'i  cniC  Ihe  judgea,  «liD  hf Id  It  conceinrd  for  magna  chart*  and  the  lam; 

la  b«  DMiulaugbtet,  put  Ihc  poinl  upon  an  and   \(  an;  oiw  agaioit  lb*  law   imprUoB  a 

•ndtaioni  10  reicue.  man,  he  is  ao  oflcndd  against  mtgnn  cbam." 
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founded  in  reason  and  cool  reflection,  than  in  human  infirmi- 
ty ;  and  it  is  to  human  infirmity  alone  that  the  law  indulges 
in  the  case  of  a  sudden  provocation.''  He  then  proceeds  fur- 
ther :  ^^  But  if  a  passion  for  the  common  rights  of  the  subject^ 
in  the  case  of  indiiyiduals,  must,  against  ail  experience,  be  pre- 
sumed to  inflame  beyond  a  personal  affront,  let  us  suppose  the 
case  of  an  upright  and  deserving  man,  universally  beloved  and 
esteemed,  standing  at  the  place  of  execution,  under  a  sentence 
of  death  manifestly  unjust.  This  is  a  case  that  may  well  rouse  ' 
the  indignation,  and  excite  the  compassion,  of  the  wisest  and 
best  men :  but  wise  and  good  men  know  that  it  is  the  duty 
of  private  subjects  to  leave  the  innocent  man  to  his  lot,  how 
hai^  soever  it  may  be,  without  attempting  a  rescue ;  for  oth- 
erwise all  government  would  be  unhinged.  And  yet,  what 
proportion  doth  the  case  of  a  false  imprisonment,  for  a  short 
time,  and  for  which  the  injured  party  may  have  an  adequate 
remedy,  bear  to  that  I  have  now  puf  {m) 

♦In  a  more  recent  case,  the  prisoner,  who  cohabited  with  a  F*  7541 
person  named  FarmcUo,  killed  an  assistant  of  a  constable,  Adey^i 
who  came  to  apprehend  Farmello,  as  an  idle  disorderly  per-  <^^'^- 
son,  under  the  statute  19  G.  11.  c.  10.    Farmello,  though  he 
was  not  an  object  of  the  act,  did  not  liimself  make  any  resist- 
ance to  the  arrest ;  but  the  prisoner,  immediately  upon  the 
constable  and  his  assistant  requiring  Farmello  to  go  along 
with  them,  without  making  use  of  any  argument  to  induce 
them  to  desist,  or  saying  one  word  to  prevent  the  intended  ar- 
rest, stabbed  the  assistant.    And  Hotham,  B.,  with  whom 
Gould,  J.  and  Ashhurst,  J.  concurred,  held  the  offence  to  be 
murder :  a  special  verdict,  however,  was  found ;  (n)  and  the 
case  was  argued  in  the  Exchequer  chamber,  befoi*e  ten  of  the 
judges ;  but  no  opinion  was  ever  publicly  delivered,  (o) 


SECTION  V. 


CASES  WH£K£  THE  KILXING  TAKES  PLACE  IK  THE  PRO- 
SECUTION OF  SOME  OTHER  CRIMINAL,  UNLAWFUL,  OR 
WANTON   ACT. 

It  has  been  shewn,  that  where  from  an  action,  unlawful  in  HeedieM 


m  Post.  315,  316,  317. 

n  The  court  advised  the  jury  to  find  a  spe- 
cial verdict,  on  the  ground  of  the  difference  of 
opinion  which  had  been  entertained  in  Too- 
ley's  case,  and  the  case  of  Hugget,  ante.  749. 
751, 

o  Adey's  case,  1  Leach  206.  And  see  id, 
p.  S12.  where  it  is  said,  that  the  prisoner  laid 
eighteen  months  in  gaol,  and  was  then  dis- 
charged : — but  the  following  note  is  added, 
"  It  is  said,  that  the  judges  held  it  to  be  man- 


slaughter only,  but  no  opinion  was  ever  pub- 
licly given;  and  quaere  whether  the  prisoner 
did  not  escape  pending  the  opinion  of  the 
judges,  when  the  gaol  was  burnt  down  in 
1780,  and  was  never  retaken."  And  se^  also 
1  East.  P.  C.  c.  5.  s.  89.  page  329.  note  (a,) 
where  it  is  said,  **  Upon  inquiry,  however,  it 
appears  that,  pending  the  consideration  of  th« 
case  by  the  judges,  she  escaped  during  the 
riots  in  1780,  and  was  never  retaken.'' 


ud  iMav  ttsdf,  diitic  ilcliltrralrl;,  nnd  «iUimiiirbirTOt»  intmliMi,  4eid» 

j!"*'?*^,  flaf«M8»  tliougli  «KaiiMil  "r  brsid*  tbr  wrijiBBl  inlrnUan  •oTlhe 

V  '***]  PMty, il  will  bp murder;; pi  and  itmaybr  IwTr  oharrved. tint 

if  Mich  ilclibrraticH]  aitti  tnincliii-muft  intmlhin  does  not  &p|>cw-, 

(whidi  w  m«ttrr  of  fact,  nml  lo  ht  ctiUM-lrd  fnim  rimHwrtaii- 

On,)  Uiit  tlir  M-1  «ni«  dnne  hrf^ltwtlj-  atid  Incxntirwlf .  il  «-i)l 

be  iiuuiKUvi^hlrr.  (</) 

BUw  Kin-       Wber«  ui  injur? ,  iiitrnilrtl  aj^iiht  nnr  )irr«nu,  mortiJ)*  if< 

iXHSk.  mi  knotltrr  und  kilh  hint,  the  inqnir^  will  br  wbrtbrr,  if  At 
blow  hut)  fcillrd  the  person  H^nrt  ulintn  it  ku  lUmvd.  Urn 
offcnce  uouldliaii'  l>rrn  miintrr  or  iiiniwliuighlrr.  For  if  * 
blow,  inlrii<lr<l  iijpiin»<l  A.,  am)  lighting  tm  B..  artwr  (Who  a 
awMeii  iruiuH|K>rt  uf  pvHion.  «hirh,  in  cxm:  A.  Iiail  (lint  b*  il, 
WDoM  haTi>  rcHucTd  llie  offrmf  to  maiwlaiiglttrr.  ibf  Uct  will 
adaiit  of  tltr  Miwr  slIrviKtion.  if  it  Dirall  bave  cMUedtbrdcatli 

orB.(t-) 

1«MMM<       TbeiT-  ikrp  inanjr  nrtt  no  hfMllem  and  inranUotH  MwecwM 
''^y*'      rily  to  bt  d«-iBrd  milawrul  and  WBtiton.  lh<Mi|;)i  tltrrr  mair  mt 
be  say  fsprr^s  intent  to  dn  rah<N-hirr:  and  Die  inarty  romnit- 
ttng  Arm,  Biid  cnuMii);  death  by  Niuh  ((mdnri.  «il]  bp  guihy 
of  nwBsbnghliT.     Ah  if  a  perMm,  brrakinc;  an  unmly  bonr, 
ride  hiiu  aiuitncst  a  crowd  nf  (iroplr.  and  ih-at)i  mmr  rromtbr 
TidooantwH  of  tiic  animal,  and  il  apjirar  rlrarlj'  to  have  becN 
done  brrdlcNHly  and  inraiitionxh  only,  and  not  with  an  intrat 
to  do  nischtcr,  thi^  crimr  will  be  maiwlaiighlrr.f**     Rh  it  » 
mid,  Oiat  in  Hiirh  a  cK»r  it  would  hr  mnnirr,  \f  tbr  rider  had 
intcHdrd  to  divert  him-.rlf  with  tlir  frifilil   I'f  tbe  rTowd.(() 
Aod  if  H  man,  knowing  that  i>e(){ili'  are  {ntv^ing  along  the 
streets,  throw  a  stone  or  shoot  an  arrow  over  a  boaw  ornalt. 
and  a  iierson  be  thrrrby   killed,  thin  «ill  br  manqlaagfatn*. 
though  tlicre  were  no  intent   to  do  hurt  to  any  one:  bccauM 
r*  756]  tl""  wt  itself  wa*  inilawriil.(«)     •SowhereapVnlleinan  nunc 
to  town  in  a  rhaise.  and.  before  he  got  out  ol'  il  firrd  his  pis- 
toh  in  the  street,  which,  by  aerident.  killed  n   uoman.  it  wax 
ruled  manslaughter :  for  the  act  was  likely  to  breed  da^ov 
and  manifestly  impm]K-r.  (ir) 
Dtaihi'ioni      It  has  beon  shewn  that  where  death  ensues  from  an  act  Aim 
■cuofirei-  in  tlic  prosecution  of  a  felonious  intention,  it  will  be  i»order?(j) 
f***-  but  a  distinction  is  taken  in  the  case  of  an  art  done  with  the 

intent  only  of  committing  a  hare  trespass :  as  if  deatii  msBea 
from  such  act.  the  offence  m  ill  be  only  manslaughter,  (j)  Thus, 
though  if  A.  shootatthepoultry  of  B.,  intending  to  steal  tbeoi, 
and  by  accident  kill  a  man,  it  will  be  munler ;  yet,  if  be  Aoot 
at  them  wantonly,  and  without  any  such  felonious  intentioa, 

p  Jtnic,  658,  tt  iro'i.  »  1  Hik  4T5.      I  Hawk.  P.  C.  c.  Ml  «.9. 

•  Foil.  Ml.  ic  Buncin-,  c.if.  1  Su.  4S1. 

r  FotUlSt.  X  Ai^t,  fiCO.  661. 

I  I  Eul.  F.  C.  c.  i.  *.  IS.  p.  231  y  Foct.  35S.     Though  Lonl  Coke  wcm  i> 

(1  Hiwk.  P.C.T.Sl.  ».  6S.  'hinkoihfiniw,  3Intt,5S. 


c  lup.  III.  ^  5.j  Criminal,  I/n/aw/Wt,  or  fyaulon  Jds. 

and  acct<lciitnIlytiilIninan,(Jieofrcnr:ewillhp  only  inanHlaugli* 
tev-i'i.)  Auil  any  ono  who  vnliintarily>kiiuwingly.an<l  unlawfully, 
intend^)  hurt  ti)  the  person  of  another,  tliough  Iwititenct  not  df  ntii, 
yet.  if  death  eimuf,  is  guilty  of  murder  or  uianHlaHghter,  ac- 
ronling  to  thi-  circuinHtances  of  the  nature  of  th«  instrument 
uwid,  and  tlin  manner  of  using  it,  a.s  calculated  to  produce 
great  bodily  harm  oi-  not.  {a)  And  if  a  man  be  doing  an  un- 
lawful act,  though  not  intending  bodily  harm  to  any  one,  aaif 
he  be  thnnving  a  ston«  at  another's  horso,  and  bit  a  |»er3on 
and  kill  him,  it  is  manslaughter,  (b)  Butit  scenn  that  in  cs- 
sea  of  thit  kind  the  guilt  would  rather  depend  u|K>n  one  ur  otti* 
cr  of  these  clrcumstancrs,  either  that  tlie  act  might  probably 
bivcd  dang<^r.  or  that  it  waa  done  with  a  mi)«chievou8  intent,  (c) 

Where  sports  are  unlawful  in  thetnsclvea.or  productive  of  t>«atbhip>  ^ 
danger,  riot,  or  disorder,  so  as  to  endanger  the  peace,  and  '*?"'*f'|' 
death  ensue  in  the  pursuit  of  them,  the  party  killing  is  *guil-  ,po[U, 
ty  of  manslaughter,  (li)  Such  manly  sports  and  exercises  as  f*  7571 
tend  to  give  sti-cngtli,  activity,  and  skill  in  the  use  of  arms,  and 
are  entered  into  as  private  recreations  amongst  friends,  arc 
not,  however,  deemed  unlawfiil  sportn :  (e)  but  prize-fighting, 
public  boxing  matches,  or  any  other  snorts  of  a  similar  kind* 
which  are  eriiibited  for  luci-e,  and  tenii  to  encourage  idleness 
by  drawing  together  a  number  of  disorderly  people,  have  met 
with  a  different  couHidcration.  (/]  For  in  these  last-meiitioii- 
vA  cases  the  intention  of  the  partiex  is  not  innocent  in  itself, 
each  being  careless  of  what  hurt  may  be  given,  provided  the 
promised  reward  or  applause  be  obtained :  and  meetings  of 
this  kind  have  also  a  strong  tendency  in  their  nature  to  a 
breach  of  the  peace,  (g)  Therefore,  whore  the  prisoner  had 
killed  his  opponent  in  a  boxing  match,  it  was  holden  that  he 
was  guilty  uf  manslaughter ;  though  he  had  been  challenged 
to  Rght  by  his  adversary  for  a  public  trial  of  skill  in  boxing, 
and  was  also  urged  to  engage  by  taunts ;  and  the  nccasion 
waa  sudden.  (A) 

The  custom  of  cock-throwing  at  Shrovetide  has  been  con- 
sidcred  as  an  idle,  dangerous,  and  unlawful  sport ;  luid  ac- 
cordingly, where  a  iicrson  throwing  at  a  cock  missed  his  aim 
and  killed  a  child  who  was  looking  on.  Mr.  J.  Foster  ruled  it 
to  be  manslaughter;  and  speaking  of  the  custom,  he  says,  "it 
is  a  barbarous  unmanly  custom,  fre«]uently  productive  of  groat 
disorders,  dangerous  to  the  by-standers,  and  ougiit  to  ho  dis- 
couraged." (i)  So  throwing  stones  at  another  wantvitlji  ia 
play,  being  a  dangerous  sport  without  the  least  appearance  of 
any  good  intent,  or  doing  any  other  such  idle  action  as  can- 
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nut  but  (-DdftHKT  1)m>  budily  hurt  of  somr  oar  nr  otiter,  ud  bj 

sucb  mnui^  killing  a  pi-ranii.  will  be  maJiHluugbtnr.  (k) 

[*  7^8]       •ThoDf(h  Oir  »|Hirtx  he  n»l  in  iheir  nutiirr  uolawfol ;  >rt. 

if  Uic  *'rap»iiH  nneA  be  <if  aii  iiDproprr  nnil  dratllr  natarc.  thr 

\»Xiy  llilliiig  will  be  guilt>  of  tnnn*lnug(ilf-r :  as  was  tb«  east 

of  Sir  John  Chirliectrr.  vkliounfortuitalciv  killod  hi<f  maii-Mt^ 

vast  M  ht  witH  iilaying  uilb  bim.     »irJnbti  ('bichi^trr  maie 

a  paMa  at  ihr  sen  ant  uilb  a  swurd  in  tbr  Mabbanl.  aixl  iba 

senant  iHirnt-d  it  uiib  a  bed-stafl^  but  in  ea  doing  liti-ark  off 

the  rhaw  of  the  .scabbanl.  wherrby  thrcitil  iiTthii  !i«i>r«lr«Be 

out  of  the  Hcabbanl ;  and  thr  thruxr  uol  brius  t-ETeclually  kra- 

krn,  the  Ht-rtanl  wiis  killt-il  by  ibe  point oT  tbcswort).  (i)  Tbis 

wan  adjudged  maflHlaugbk-r  :  and  Mr.  J.  Ftntrr  tliinkic,  in  cqk- 

funnily  vidi  I>ord  ilal<-,  tlial  il  wan  rij^btly  ^o  adjudg«di  m 

t         tlie  ground  Uiat  tbcrc  was  etidt-ntly  a  want  of  connon  caa- 

*        tion  in  making  u<h-  of  n  deadly  wra(M>n  in  mi  vioknl  an  cscr- 

I         citK,  wlien;  it  wua  bighly  prob  Utie  that  llie  cbapc  nugbl   be 

beaten  off,  «bicb  would mrt-jwai-ilyexpow the Hcrrant  ta|^at 

bodily  hann.  (tn) 

Shooting  ut  d«>r  in  anollirr'ii  park,  »itl)o<il  lra\e,  is  an  un- 
lawful art,  tbough  done  in  sport,  and  without  any  frtonious 
intent;  and  thei-rfore  if  a  liyitlander  be  killed   by  the  shot, 
such  killing  will  bv  manMluuglitfr.  [a) 
yf^^f  ^.        It  liaH  been  hIicwii,  that  where  a  body  of  (tersous  n-wohing 
vani  join     generally  to  resist  all  oppoHcrs  in  tlic  conuniasioa  of  any  breach 
J^^  ■»      of  the  peace,  and  to  execute  it  iu  with  u  manner  w*  naturally 
,^     "      tends  to  rnise  tumults  and  affVayn.  hajipen  to  kill  any  one  in 
r*  7591  ^''*'  ^^0^*^1^11100  ol'thix  unlawful  purpose,  tttey  'wiUbe  guilty 
of  murder,  (o)     Vet,  iti  one  rase,  where  divert  rioters,  having 
forcibly  gained  imssession  of  ahouse.  aflcrwardA  killed  apiar* 
tiaan  of  tlic  person  whom  they  had  ejrrted.  us  he,  in  compauiT 
witli  a  number  uf  othens  was  cndeavoaring  in  the  night  for- 
cibly to  regain  the  possession,  and  to  fire  the  luiuse,  tliey  were 
adjudged  guilty  only  of  manslaughter,  (/i)     Il   i^  i»id,  that 
perhaps  it  was  no  adjudged  for  Uiis  reason,  that  the  p«?on 
slain  was  so  much  in  fault  himseir.  (i/) 

k  I  Hawk.  P.  C.  c.  «9.  L  S.  cuion  daaib,  nor  dMil  w  ia  thb  oM%  kM  bf 

I  Sir  John  ChidMiUr'i  tku,    1    Hale   4T3,  an  udJbieimii   kcrideni:  «nd  Aanta  *&i* 

in.    AUejn  It     Keil.  108.  fraa  tba  cbm  of  jaMiag,  v  yiyi  M^ifc 

■ilII>li4T3.     Fott.  UO.     1  Eut.    P.  C.  wtwrainiucli  waapoBiManaiiMtMUU* 

c.  6. 1.  41.  p.  US.     But  HO  in  Hkle   4T3,  thg  fiitad  and  likeJj  to  |ita  arartal  ■alH." 

ftillowint  Dota  :~"  Thii  Kcmt   a   Tcry   hard  n  1  Hala  475. 

UM  ;  and  ind*c'<  ib«  foundation  of  ii   faili ;  o  Anlt,  Ml,  66S. 

fbi  U»  puttaing  vith  a  mord  in  the  tcabbard,  p  Drayton  Bauct,  (caaa  at)  CN»i  St.     1 

bf  coDHOt,  uema  not  to  be  an  unlawful  acl ;  Hate  440. 

far  il  il  not  a  daa^crou)  veapon  Ukely  to  oc-  ^  1  Hawk.  P.  C.  c.  SI.  t.  St. 


niAP.  III.  §  0.)  Lawful  JcU  improperly  ptr/nrmcd. 


CASES  WnKRE  TllE  KrLlIKO  TAKES  PLACE  K  ruNBEIirEKCB 
OF  90MK  r-AWPUt  ACT  BEINQ  CRIMINALtY  UK  IMPUVPEH- 
I.Y  PEKFUBMEU.  UB  UF  BOMB  ACT  I'ElirORMEU  WITIIOITT 
LAWPI'L  ArTIKHIlTY. 

An  act,  not  liiilawriil  in  itHcIf,  may  bu  perl'unned  in  a  tnai]> 
iier  so  rriminal  and  impropi-r,  or  by  an  authority  so  dercrtivr, 
as  to  make  Ibc  party  iierlbrming  it,  Jind  in  the  prosecution  of 
his  nurpoHc  causing  the  death  uf  anotlier  |>erson,  guilty  uf 
murder,  (r)  And  as  the  circunialaHces  of  the  case  may  vary, 
tlie  party  so  killing  another  may  be  guilty  only  of  th«  rxtcnu- 
atcd  nlTence  uf  manslaughter. 

Though   officers  of  justice  arc  autliorizcd  to  oxocutc  their  omctnot 

duties  in  a  proper  and  legal  manntr,  nolwilhstanduig  any  re-  ^""|" '"" 

sistance  which  may  he  made  to  them ;  (.s)  yet  they  should  not  J^u'y.          i 

come  to  extrr,mitic»  upon  every  slight  interruption,  nor  unlc«s  J 

tlicre  be  a  reasonable  nccwisity.  Thei-efore,  whci-e  a  collector,  I 

having  distrained  for  a  duty,  laid  hold  of  a  maid  servant  who  I 

stooil  at  the  door  to  prevent  tlie  distress  being  carried  away,  and  I 

beat  her  head  and  back  several  times  againstthe  door-post,  of  I 

which  ahe  died  ;  although  the  court  •held  her  opposition  to  [•  760]  I 

the  officer  to  be  a  sutKi'icnt  provocation  to  extenuate  the  ho-  I 

micide,  yet  they  were  clearly  uf  opiiiion  that  he  was  guilty  of  I 

manslaughter  in  so  far  exceeding  the  necessity  of  the  case.  (()  I 

There  is  a  case  reported  in  Strange,  as  a  case  of  manslaugh-  Ca«>or       1 

tcr,  which,  if  the  circumstances  of  it  were  as  stated  in  that  re-  T^niif       I 

port,  docs  not  seem  to  have  been  entitled  to  so  favourable  a  ((,„_      '     I 

construction.     Mr.  Lutterel,  being  anvated  for  a  small  debt,  I 

prevailed  on  one  of  the  officers  to  go  with  him  to  his  lodgings,  1 

wiiilc  the  other  was  sent  to  fetch  tlie  attorney's  bill,  in  order,  .'  I 

as  Lutterel  pretended,  to  have  the  debt  and  costs  paid.  Words  « I 

arose  at  the  lodgings  about  civility  money,  which  Lntterelre-  J 

fused  to  give :  and  he  went  up  staim,  pretending  to  fetch  mo-  ■ 

ney  for  the  paymnit  of  the  dobt  and  costs,  leaving  the  officer  I 

below.     He  soon  rettirned  with  abrace  of  loaded  pistols  in  his  I 

bosom,  which,  at  the  importunity  of  his  servant,  he  laid  down  M 

on  the  table,  saying,  "  He  did  not  intend  to  hurt  the  officers,  '  I 

but  be  would  not  be  ill  used."     The  officer  who  had  been  sent  I 

for  the  attorney's  bill,  soon  i-etumcd  to  his  companion  at  the  I 

lodgings ;  and  wunls  of  anger  arising.  Lutterel  struck  one  of  ■ 

the  officers  on  the  face  with  a  walking  cane,  and  di'ew  a  lit-  ■ 

tie  blood.     Whereupon  both  of  them  fell  upon  him  :  (tnt  glob-  H 

bed  Am  in  nine  places,  he  all  the  whUe  on  the  ffroand  begging  m 

for  mercy,  and  uw^le  to  rciist  tkern;  and  one  of  them  tired  I 

one  of  the  pistols  at  him  ickile  on  the  ground,  and  gave  him  his  I 

r  Anlt,  664,  el  ttmi-                                            I  (loHn'i  rn>».  I  Venn.  U«.  ^ 


f§^  Of  JtmndumgkUr.  {wnm.  m. 

dMtk'«  wotiiid.  (m)  'riiU  i>t  iTportrd  ta  have  Wtb  haMn 
«ian<iliiuf(hti-r,  hf  rfOPM  of  thtfint  auaull  irilh  the  camr :  but 
Mr.  Jtt«li<-'-  I-uhUt  IliinCs  it  a  »rrj  ntrwirdinary  case,  u 
UuH  reiMfted :  and  iBrnUuns  the  foUiiwing  additimul  di^ 
cuMUuiCffl,  vtliich  KK  ftUU-d  in  uoUwr  report  (w)  1.  &lr. 
Luttcrd  but  %  nwitrd  by  liU  idile,  wliirh,  aft«r  tbe  aRHij  vu 
ovrr,  was  round  drawn  and  broken.  2.  lA^'beD  Mr.  Luttcrd 
laid  the  piittuU  on  liir  ImI>Ic^  iir  drclarrd  that  he  bnnKht 
[*  761]  'Uictn  iluwn,  bwnu.'ie  be  would  ntit  be  ft>n:nl  nut  uf  hu  lodg- 
inga.  3.  He  tliiTatcm-*!  iHc  oflirrTH  **¥pr«l  Unie<i.  i.  One 
ttf  thf  iifliccn  appeared  tu  have  been  wouiidrd  in  the  band 
hjr  a  piAtMl  nbat  (fur  both  nislota  ncm  diarhai^rd  in  tbe  al< 
fray.)  and  Hlightlf  vKMiniUd  un  tlir  wrUt  hy  snnu;  sharp 
pointod  weapiin  :  and  tlie  oth«  las  aJiffhtly  woundrd  in  tb« 
hand  by  a  likr  wtapou.  ?.  TL.  cridrncr  loiicbing  Mr.  f<ut- 
trrel'H  begging  for  inrrry  was  n  tt  that  bo  was  an  tbi^  grmind 
begging  fur  merry ;  but  DiHt  ai>  Ute  ground  tic  held  up  hi« 
hanoH,  tit  i/  be  nas  begging  f»r  mrrcr.  L'pun  tltMc.  Cactx 
Uie  chief  justice  dirrctnl  the  Ji  y,  tliai  if  thry  bnlieTed  Mr. 
Lutterol  rndrji\  ourc<)  to  rejtcuo  ittnaeir,  whirti  be  seemed  to 
think  wa»  liic  caw.  and  Vfhicb  er;  probably  waa  the  cao^, 
it  would  be  juaUllable  lioniicidi  in  tlie  uAcertt.  And  aa  Mr. 
Lutterel  garc  Die  fimt  blow,  a^rumpanied  vitb  nimacea  to 
the  olBt'ent,  and  tlie  rircumHiance  of  prodnciBg  loaded  pis- 
tols to  pivvvnt  tlirir  litking  bint  fruu  his  \tipmg*,  whkb 
k  would  havn  been  tlieir  duty  to  have  done  if  ttic  debt  had 
not  bc«n  paid,  or  bail  givrn,  lie  dedarrd  it  wovld  be  no  niorv 
than  inanMluughtrr.tj) 
MwM  •(  Though  i-esifltanre  be  made  to  an  officer  of  justice;  yet 
^J'**'*''  if  tlio  otBcer  kill  the  party,  after  thr  nmtHtaiice  is  over,  omI 
itl^^..   the  neeejitiily  lias  ccatwd,  tlie  orime  will  .xt  lr««t  be  manxlaagli- 

ter.  (y) 
OiapooilM       Where  a  felony  ban  bocn  coiDRtitlcd.  or  a  daogerows  wam« 
■igkioTtb*  given,  and  tbe  party  flies  from  justice,  lie  may  be  killed  in 
^^i^     the  pursuit,  if  he  cannot  otherwise  be  overtaken.     And  tb« 
same  rule  holdis  if  a  felon,  after  arre».1,  bnrak  away  as  be  ia 
(tarrying  U^>  k*")!*  tnil  biM  pui-Huers  civnnol  retake  wilboat  kil- 
ling bim.     Hut  if  be  may  be  taken  in  anv  catte  without  such 
S(!vvrity,  il  Ik,  at  lea«t,  maiiKlaugbter  in  liiiii  \\  lio  kills  him ; 
^  762]  and  tlic  jurj'  ought  to  enciuire,  whetlicr  it  *wer<-  done  nf  iie- 
cuHuty  or  not.  {%)     In  miiktng  arn-Mis  in  cases  of  tnisdenea- 
nor  and  breach  oT  the  peace,  (with  the  exception,  b»«evfr,  of 
nme  caaea  of  flagrant  miadeoteanors,)  it  is  not  lawM  ta  kill 
(he  party  accnaed  if  he  fly  fi*oin  tbe  arrest,  though  he  cannot 
otherwiae  be  orartakem  and  though  there  be  a  wnrrant  to 
apprehend  hio;  and,  generally  speaking,  it  will  be  raurdw; 


toHAr.  III.  $  6.]     /MV\fttl  Jlcttt  improperhj  prrfinvitd.  ^^1^1 

but,  under  drcuniRtaurej«,  it  nia^'  amouut  only  tn  muulaugb-  ^H 

tei',  if  it  appear  that  deatli  was  not  inlcnuei).  (a)     In  civil  ^H 

Buits,  if  the  party  against  wlium  the  pruceus  has  issued  fly  ^H 

from  tlie  officer  endeavouring  to  arrest  him,  anil  be  killed  by  ^^M 

biui  in  the  pursuit)  it  lins  been  said  that  it  will  bo  luur'  ^H 

der.(b)      But  it  is  rather  to  be  considered   as  murder,  or  ^H 

manslaughter,  as  circumstanros  may  vary  the  case ;  for  it  the  ^H 

offircr.  in  the  heat  of  the  pursuit,  and  merely  in  order  to  ^M 

uvertiike  tlie  party,  shnuld  trip  up  hia  heels,  or  give  bim  a  ^M 

stroke  with  an  ordinai-y  cudgel,  or  other  weapon  not  likely  tn  ^M 

Liu,  and  death  should  unhuppily  ensue,  this  will  not  amount  ^M 

to  more  tbtui  inniialaughter,  if,  in  some  cases,  even  to  that  of-  ^H 

fence,  (c)  ^M 

In  cases  of  pressing  for  the  sea  eervice.  if  tlie  party  fly,  '^"''"•^H 
tlie  killing  by  the  officer  in  the  pursuit  to  overtake  bim  will  vUcr'^^l 
be  manslaughter  at  least,  and  in  some  cases  murder,  accord-  ^H 

ing  to  theruh'^s  which  govern  tlie  case  of  misitemeannrs ;  pay-  .^H 

ing  attention,  iicveilheless,  to  those  usages  which  have  pre-  ^H 

vailed  in  the  sea  service  in  this  respect,  so  far  as  they  are  au-  ^| 

thiirised  by  t]ie  courts  which  have  ordinary  Jurisdiction  over  ^M 

such  matters,  and  are  not  expressly  repugnant  to  the  laws  of  ^M 

tlie  land.     An  olGcer  in  the  impi-css  service  put  one  of  his  ^M 

seamen  on  board  a  boat  belonging  to  one  William  Cullyer,  a  ^M 

fisherman,  with  intent  to  bring  it  under  the  stern  of  another  |^| 

vessel,  in  order  to  see  if  thea^  were  any  fit  objects  of  tlie  im-  ^ 

Sress  service  on  board.  Tlie  boat  steered  away  in  another 
irection ;  and  the  officer  pursued  *in  another  vessel  for  [*  763] 
three  hoursi  firing  several  shots  at  her  witli  a  musket  loaded 
with  ball  for  the  purpose  of  bitting  the  hallyards  and  bring- 
ing the  boat,  to,  whirh  was  found  to  be  the  usual  way ;  and 
one  of  the  shots  unfortunately  killed  CoUycr.  The  court 
said,  it  was  im|Hissible  for  it  to  be  more  than  manslaugh- 
ter, {d)  It  is  presumed,  that  this  decision  proceeded  on  tbe 
ground  that  the  niusquet  was  not  levelled  at  the  deceased,  nor 
any  bodily  hurt  intended  to  him.  Out  inasmuch  as  auch  an 
act  was  calculated  to  breed  danger,  and  not  warranted  by 
law,  though  no  bodily  hurt  were  intended*,  it  was  holden  to 
be  manslaughter,  and  the  defendant  was  burne^l  in  the 
hand,  (e)  It  may  here  be  observed,  however,  that  by  the  sta- 
tutes for  the  prevention  of  smuggling,  it  is  provided,  that  if 
suspected  ve«sels  shall  nut  bring  to  when  cbaced  by  any  cut- 
ter, or  other  vessel  in  the  service  of  the  navy,  having  a  pro- 
per pendant  hoisted,  or  in  the  service  of  tlio  customs  or  cx- 
cisr,  having  the  jiendant  and  ensign  hoisted  which  is  nsed  by 
vessels  in  such  service,  tbe  person  having  the  ronimand  of 
such  cutteri  or  other  vessel,  nuy  shoot  at,  or  into,  the  ves- 
9ol  not  bringing  to;  after  tim   colours   shall  have  been  so 
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bototed,  and  s  gun  firvd,  by  tJie  cutter  or  other 
A'bcTc  ui  offlcpr  makea  an  urcst  out  or  hi! 


»iKnal.{/) 

n  bcTc  ui  offlcpr  makea  an  arrest  out  or  his  proper  i 
trirt.  «r  witii«ut  any  wan-ant  iir  ■utli<>rilv,(f)  ana  [Nirpovrljr 


IwrtoMki.  kilh  tbr  partv  Tor  nut  Hubinttltng  to  uii-li  illi-gal  amrst.  iIm 
crimr  will,  generally  sjiraknig,  br  murder:  that  is,  in  all 
( aset  at  Iraxt  wliere  nn  iniliirrri'Dl  prrMin  acting  in  tlic  like 
manner,  without  anjr  hucIi  prrteiw^  uwild  bf  guUtjr  to  that 
extent  (A)  In  tl»c  «we  of  iirivate  persona  uaing  tlieir  en- 
r*  704]  dcntourx  *ti>  brine  ffloRii  tit  Jnatire,  caiitioD  mast  be  used  to 
wcortain  that  a  feloD]'  has  actual!}'  been  conunittetl,  nod  that 
it  liaa  brcn  cummittn)  by  tW  party  arrcHli^d  or  pursued  apm 
soHpicion ;  an,  if  the  .luxpU  inn  be  not  support«1  by  tfcfl  aeU 
tlie  pcnon  cndeatourini;  to  nrn-st  or  iinpriwn.  and  killing 
the  party  in  the  pHMCcutioii  of  Micb  purpi^,  « ill  be  guUtj  at 
manslaughter,  (i) 
Gacdcii.  tiaolerfi,  like  other  minifltera  of  justice,  ape  bound  not  ta 

exceed  the.  nccm^ity  of  the  case  in  Uie  execution  nf  tbelr 
offices;  tlierefure  an  a.-»auU  tqion  a  ganler,  uhirh  would  war- 
rant liim  (apart  fmm  [><>rson.il  danger)  in  killing  a  priaooert 
must,  it  Hhoulil  •teem,  be  such  from  whcnre  he  might  reason- 
ably appn'hciid  tliat  an  eMcauc  w&h  intended,  whirn  he  ccwld 
not  otiicrwise  prevent,  (k)  And  if  an  officer  whose  duty  it 
■M  to  execute  a  sentence  of  whipning  upon  a  criminal,  sbonld 
be  so  barbarous  as  tu  exceed  all  bounds  uf  raoderalion,  and 
thereby  cause  the  party's  death,  he  will  at  lea.st  be  gailty  of 
manslaughter.  {/) 

Moderate  imd  reasonable  coirection  may  properly  be 
given  by  parents,  masters,  and  other  persons,  haTinc  autho- 
rity in  faro  dameatico,  to  tliose  who  ar«  under  their  carej 
but  if  the  correction  be  immoderate  or  unreasonable,  either 
in  the  measure  of  it.  or  iu  the  instrument  made  use  of  for 
that  purpose,  it  will  be  either  murder  or  niunslnuKbter,  ac- 
cording to  the  circumstances  of  the  case.  If  it  be  done  with 
a  dangerous  weapon,  likely  tu  kill  or  maim,  due  n^^rd  be- 
ing always  had  to  ihc  age  and  strength  of  the  party,  it  will 
be  murder;  but  If  with  a  cudgel,  or  oUicr  thing  not  likely  t» 
kill,  though  improiK-r  fur  the  purpose  of  correction,  it  will  be 
manslaughter,  (m) 

*In  the  following  case  the  nature  of  the  instrumMt  wed, 
and  the  probability  of  its  causing  death,  or  great  bodil;  bars, 

/MG«o.  in.  c.47.tS3.     Anil  if  any  per-  .  Fott.  31S. 

sou  i(  wounded,  maimed,  nr  killert,  iu  come-  It  I  E»«,  P.  C.  c.  5.  i  91.  p.  SSI.  dtiac  1 

qucncc  of  such  liiiDg,  and  Ihe  >:oininandc[  of      MS.  Sum.  145.  Mmb.  Pult.  130,   131.     Aad 
tt»  cuiiec,  "!  oiher  pciion  aCinK  in  hii  aiil,  ia      ice  1  Hawk.  P.  C.  c.  18.  i.   IX  wbut  it  ■■ 
■lid,  dial  if  &  crimbwl  eiirfuraiu  tug  M  trttk 
thi  gati,  aiMull  tbc  (aok^  Ih  naj  b*  U«- 
fully  killed  bj  him  in  Um  afliajr. 
J  I  Hawk.  P.C.  ct9.i.5. 
m  Fosi.  S6X.    1  Hal«  «54.    Ktiim's  cur, 
I  I^.  (tivn.  144. 


Comciioo 
in  (bfo  do. 


[•  765]  ' 

Hu«l'a 


brou^l  bcfor*  aDj  maglMrite  on  Ihal  ■ 
cauni,  the  magisliala  ii  rtquind  lo  admit 
ball.     And  see  4T  Geo.  III.  ta.  S.  c.  66. 


HAr.  ui.  ^  (i.]    Lav/vl  Jicts  inijiropfWy  performed.  7 

'  wticii  wjciI  ill  the  niiuin«T  stated  in  the  raiu.'.  occasioned  luucli 

doubt     The  prlxoiier  having  nitiilujeil  Her  tliiugUter-in-lRvv, 

u  child  of  ten  years  old,  to  i-cel  some  yarn,  and  finding  aome 

I        or  tlif  skeina  knotted,  threw  at  the  child  a  fotir-lcgged  stool. 

I  which  struck  lier  on  the  riglit  aide  of  tlic  head,  on  the  temple, 
and  caused  her  death  soon  afterwards.  The  stool  was  of  snf- 
flcient  size  and  weight  to  give  a  mortal  hlow ;  but  the  prisoner 
did  not  intend,  at  the  time  i^he  threw  it,  to  kill  tlie  child. 
Tliese  facts  were  stated  in  a  special  vcrilict  j  hut  the  matter 
was  considered  of  ercat  difficulty,  and  no  opinion  was  ercr 
delivered  by  the  judgi'^.  (n) 
In  the  foregoing  case,  tJtc  counsel  for  the  prisoner  cited  the  "'U" 
followingcase.  A  shepherd  boy  had  suffered  some  of  the  sliecp,  '^*"' 
which  he  was  employed  in  tending,  to  eitcnpe  tliroiigb  tnc 
hitrtlIcA  of  their  pen.  I'hv  boy's  master,  the  prisoner,  scning 
the  sheep  get  through,  ran  towards  the  boy ;  and  taking  up  a 
stake  that  was  lying  on  the  ground,  threw  it  at  him.  ITie 
stake  hit  the  hoy  on  the  head,  and  fractured  his  skull,  of 
which  fractui-e  he  soon  afterwartls  d  led.  T)i«  learned  judge,  (o) 
in  his  directions  to  the  Jury,  ut^r  stating  that  every  master 
had  a  right  moderately  to  chastise  his  servant,  but  that  the  , 

I  chastisement  must  be  on  just  grounds,  and  »ith  an  instru- 
nent  properly  adapted  to  the  purposes  of  correction,  desired 
tiiem  to  consider,  whether  the  stake,  which,  Ijing  on  Uie 
xround,  was  the  first  thing  the  prisoner  saw  in  the  heat  of 
na  passion,  was  or  was  not,  under  such  circumstances,  and 
ID  such  a  situation,  an  improiwr  instrument.  For  that  tho 
ming  a  Aveapon  from  which  death  is  likely  to  ensue,  imports 
,  a  mischievous  disposition  ;  and  the  law  implies  tliat  a  degree  > 
of  niaticu  attende^l  the  act,  which,  if  death  aitiially  huppen,  will 
be  murder.  Therefore,  If  the  *jury  should  think  the  stake  was  [*  766- 
an  improper  instrument,  tliey  would  further  consider  whether  ' 

it  was  probable  tliat  it  was  used  with  an  intent  to  kill :  that  if 
they  tliought  it  was,  they  must  find  the  prisoner  guilty  of 
murder ;  hut  if  they  were  pci-suaded  it  was  not  done  with  an 

t intent  to  kill,  the  crime  would  then  amount  at  most  to  man- 
daughter.  The  jury  found  it  manslaughter.  (j>)  In  this  caao 
|t  i»  pr<-.sunied,  that  the  learned  judge  must  be  understood  as 
meaning,  that  if  the  jury  should  think  tlie  instrument  so  im- 
proper as  to  be  dangerous,  and  likely  to  kill  or  maim,  the  ago 
and  strength  of  the  party  killed  being  duly  considered,  tho 
crime  would  amount  to  murder ;  as  the  law  would  in  such 
case  supply  the  malicious  intent ;  hut  that  if  they  thought  that 
the  instrument,  though  improper  for  the  purpose  of  corrcrtion, 
was  not  likely  to  kill  or  maim,  the  ci-iine  would  only  be  man* 
slaughter,  unless  thev  should  also  think  tbatthere  was  an  in- 
I  tent  to  kill. 


fif  Maiuiamgkttr.  [wovt  tti. 


Haiuta  rJ  'VktiUfU  tlip  CDnTrliom  excawd  Ui«  bonnds  of  i 
Uh  pioiD-  the  rnurt  will  pay  a  teuclcr  rtgard  to  tbr  nutuir  of  the  pr*- 
"fV^'""  vucJiiiQa.  whftT  tlic  act  is  manifMfK  a(-(-oin|>anJt-i1  »-iUi  i 
eu>  mknt  Ro^  tntcnU  and  tlw  iiktU-tiiiiftil  not  Mirli  as  must,  lu  all  pn>- 
****  WW  EaUlIty,  orcoAU)!)  ilratb ,  Umugh  tbc  (wrtj  w rrr  harrica  to 
2rfj2^  pv*l  exce&s.  A  fatbrr,  nhu«r  waa  had  fivqnrnlW  b«-n  Koil^ 
Itaaitf*!  ofaMing.  aNdHba.u]wn  ruinplainto  mmie  to  ktm  of  lOKh 
i"*"*-  UmAs,  bad  often  corrvcicil  the  son  for  thnn ;  at  koKth,  upoo 
tbc  Bon  being  rbargnl  n  ith  KiNitfarr  Uicft.  and  rmoiDtvlf  de- 
nying it.  though  |iru«n)  agHiiMrt  him,  favat  him,  ia  a  ( 


u tlh  II  n>tn\  bv  wn,>  tif  clia^ilLwrncnt  lor  the  offitocr,  mt  niorh 
that  li«  diML  Tlip  fiitb-r  rxprfsaMl  the  otBHMl  bomr,  ami 
Was  ia  tlwi  gn^tmt  alBu  ti<iri  fur  what  be  bail  done,  intrtidiRg 
ojiK  lu  liavo  punitJird  him  with  iivch  mneriiy  aa  to  ha«e  cur- 
ed him  of  liiii  wirkodnrxit.  Tht  Imnied  jodgc*  br  «b«ia  the 
latbri-  waH  trii-d.  riHtMoltfd  hi<«  rii|l«agiic  in  oAn  uhI  tho 
r*  767]  principal  rounwl  on  th<^rirfoit,  *who  all  roBOirWd  in  ofHnioo, 

that  it  was  only  nuuuilaughtrr ;  and  m  it  was  ruled.  (^) 
tttrttam.  CasM  may  occnr  in  whirh  Ihr  convrtion  tK  not  ioticiedby 
;;;^y  mnuu  of  any  active  »»d  |M<monal  viol4>itre.  but  hy  a  Mystra 
^mmwl  **'^  privation  und  ill  trcatmrnl.  Thr  following  rase  iteeabt  tn  be 
fri<rattM  of  thit)  nature  -. —  The  prisoner,  u|>on  Iim  apprentice  rptuming 
y^,^  to  him  from  BridrwvM.  whilln'r  he  had  b*«n  xcnt  for  misbe- 
kaviour,  in  a  loiuy  and  dlHti-nipprrd  condititm,  did  trat  lake 
tliat  car«  of  him  which  bin  situation  miuirrd,  and  which  he 
might  have  done;  the  apprentice  not  hiiving  br«ii  MifliTrd 
t»  lie  in  a  brd  ou  oixount  of  tht^  VDrmin.  but  being  niadr  to 
lie  on  thv  boardH  fur  hohk-  tiini-  without  covering,  aitd  without 
common  mi-diial  can*.  In  tliifl  riiMe*  tlit  uitdical  prrsoaa 
who  were  examined  were'  of  opinion,  that  tJ>e  hoy's  death 
wiM  muHt  probably  occasioned  by  his  ill  treatnwnt  in  Bride- 
well, And  the  want  of  C4in;  when  he  went  home ;  and  tbey 
inclined  to  think.  Unit  if  he  had  been  jimpi-rly  treated  when 
he  caiue  home,  he  might  havi'  rccovercfL  ltu(.  tbougli  tone 
hanb  espressions  were  proved  to  have  been  i>pciken  by  the 
prisoner  to  the  lioj-.yrt  there  wan  no  evidence  of  any  persoBal 
viiilencc  having  been  uxed  by  the  primner:  and  it  was  pror- 
vd  that  the  upprentice  had  had  sufltcient  sustenance;  and  tk 
prisoner  had  a  general  good  character  for  treating  his  «p> 
prentices  with  humaitity;  and  had  mude  application  to  get 
this  boy  into  the  hospital.  Under  tlicse  circumstances,  tbe 
Recorder  left  it  to  the  jury  to  conaidcr  whetiier  Uie  death  of 
the  boy  was  occasioned  by  the  ill  treatment  b«  rcceiTed  bttM 
his  master,  after  returning  from  Bridewell ;  and  whethM-  titai 
ill  treatment  amounted  to  evidence  of  malice,  in  whkli  caw 
they  were  to  find  him  guilty  (rf  murder.  At  the  same  tint 
they  were  told,  with  the  concurrence  of  Mr.  Jnstioe  CiovU 

q  AnoH.  WorcetUi  Spr.   Asi.    1TT5,  Seij.  r  Selfi  "M,  O.  B.  ITTI 

FMWrtMS.  I  Eiit.  r.  C.c.  6.  i.  3T.p.261.      Kot.  P.C.  e.  13.  p.  M6,  J 
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and  Mr.  Baron  Hotham^  that  if  they  thought  otherwise,  yet,  aa 
it  appeared  that  the  prisoper's  conduct  towards  his  apprentice 
was  highly  biameable  and  ^improper,  they  might,  under  all  [  *768] 
these  circumstances,  find  him  guilty  of  manslaughter ;  which 
they  accoi*dingly'did.  (r)  And  upon  the  question  being  after- 
wards put  to  the  judges,  whether  the  verdict  were  well  founds 
they  all  agreed  that  the  prisoner  should  be  burned  in  the 
hand  and  discharged,  (s) 

In  a  note  upon  the  foregoing  case  Mr.  East  says,  **  I  have 
been  the  more  particulai*  in  stating  the  ground  of  the  decision 
in  this  case,  because  Mr.  Justice  Gould's  note  of  the  case^ 
from  whence  this  is  taken,  is  evidently  dificrent  from  another 
report  (t)  of  the  opinion  of  the  judges  in  this  case,  from  whence 
it  might  be  collected,  that  there  could  be  no  gradation  of 

Suilt  in  a  matter  of  this  sort,  where  a  master,  by  his  ill  con- 
uct  or  negligence,  had  occasioned  or  accelerated  the  death  of 
his  apprentice,  but  that  he  must  either  be  found  guilty  of  mur- 
der or  acquitted;  a  conclusion  whicli,  whether  well  or  ill 
founded,  certainly  cannot  be  drawn  from  this  statement  of  the 
case.  The  same  opinion,  however,  is  stated,  in  the  Old  Bai- 
ley Sessions  papers,  to  have  been  thrown  out  by  the  Recorder 
in  Wade's  case."  («) 

Where  persons  employed  about  such  of  their  lawful  oc-  Personi 
cupations,  from  whence  danger  may  probably  arise  to  others,  ^"j^com- 
neglect  the  ordinary  cautions,  it  will  be  manslaughter  at  mon  occu- 
Icast  on  account  of  such  negligence,  (w)    Thus,   if  work-  p^tiom. 
men  tlirow  stones,  rubbish,  or  other  things,  from  a  house,  in 
the  ordinary  course  of  their  business,  by  which  a  person 
undernBath  happens  to  be  killed,  and  if  they  did  not  look  out 
and  give  timely  warning  to  such  as  might  be  below,  and 
there  was  even  a  small  probability  of  persons  passing  by^  it 
will  be  manslaughter,  (re)    It  was  a  lawful  act,  but  done  in        maa-j 
^SLn  improper  manner.    It  has  indeed  been  said,  that  if  this  [    769] 
be  done  in  the  streets  of  London,  or  other  populous  towns,  it 
will  be  manslaughter,  notwithstanding  such  caution  be  U8ed.(jf) 
But  this  must  be  understood  with  some  limitation.    If  it  be 
done  early  in  the  morning,  when  few  or  no  people  are  stirring, 
and  the  ordinary  caution  be  used,  the  party  may  be  excusable : 
but  when  the  streets  are  full,  such  ordinary  caution  will  not 
suffice;  for,  in  the  hurry  and  noise  of  a  crowded  street,  few 
people  hear  the  warning,  or  sufficiently  attend  to  it.  («) 

So  if  a  person,  driving  a  cart  or  other  carriage,  happen  to 
kill  another,  and  it  appears  that  he  might  have  seen  the  dan- 

r  Self  8  case,  O.  B.  1770,  MS.  Gould,  J.  I  tc  Fost.  262.     1  East.  P.  C.  c.  5.  8.  38.  p. 

East.  P.  C.  c.  5.  s.  13.  p.  226,  227.  262. 

5  Easter  T.  16  G.  III.  De  Grey,  C.  J.  and  x  Fost.  262.     1  Hale  475. 

Aslihurst  J.  being  absent.  y  Hull^s  case,  Kel.  40. 

t  I  Leach  137.  z  Fost.  263. 

u  Waders  case,  O.B.  Feb.  1784,  Sess.  Pap. 
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grr.  but  dill  itut  Iim>L  ht-Utn  him.  it  will  be  iniutNUaghtif,  Ih 

wmnt  nrdtieriiTum''iiwtion.(B)  Upon  thi^  nuhjert  tiMftna*- 
i«g  cxw  i^  rqmrtMl ; — \.  n  u  driving  u  cart  witli  Iont  ham 
bi  Ak  High  war  »t  Wbil«-lta)ip| ;  and  he  brinf[-in  the  rut*  ud 
the  huntr*  upnu  a  trot,  Uii-v  llimi  dcmti  n  «<>man,  who  wm 

Eing  the  Mime  wav  with  h  Imrthrn  uimn  brr  ttpad,  and  kilM 
r.  lloM,  C.  J^'Tnrv,  .1..  Haroit  Burv.  and  tbr  Korordtr 
LovclU  tirldlbUtubconlj  niiuilvcnlun--'  Bat  hTlInluC.i^ 
If  it  had  been  in  a  Mtm-t  « htrv  pniplc  u^nnll  v  pt»,  it  bid 
been  manMaiiglitrr.  (b)  Rut  upon  lltb  ntw  Ihr  followiu 
otMCnattuns  havp  b(*«  maili-  ■-  "  It  must  be  takrn  tiir  ifrantrt 
fWm  thU  nott  ol'  tiw  caHc.  that  tlic  aoident  hH|iiirnrd  in  an 
higbwajF  ir/irrc  pntplt  rfiel  no(  ujanljy  ]mji  :  fur  otbrr»i«-  the 
clrritm<itanrf  of  Hie  dri^cr's  I  ng  in  his  rart,  aiid  p«ug  ai 
nnch  fa.<it(T  tuan  is  muni  for  c  Tiagra  of  that  rmutntrtioM, 
aavMirrd  murh  or  nrgligcnre  nd  improprirty:  for  it  was 
extremely  dtflfrult,  if  not  iinpi  Ible,  In  stnp  th<^  rnune  of  tlw 
borscs  fiiiddcnl}-.  in  order  to  i     id  any  [UTTion  who  coold  not 

Jet  OQt  of  the  way  in  lime.  And,  indcrd,  mcU  comlBct.  in  a 
ri%"er  of  nwh  hra^y  rarriag""  might,  under  m<wt  rirciim- 
\^  770]  stanres.  'he  titoughl  to  betoki  a  want  of  due  rape,  if  any, 
tbnugh  but  few,  prrouns  migni  probably  past  by  the  some 
road.  I1ic  greatesi  pusHible  care  is  nnt  ^be  e\pr<-UMl.  nor  is 
it  required ;  but  wboevcr  seel-"  to  excuse  hitnsHf  (or  having 
unfortunately  fKcaiium-d,  by  a  act  ol  his  own,  tbe  death  S 
another,  ought  at  Icait  l»  4lie«  i  hat  be  took  thiU  care  to  aroid 
it,   which  itei-wHis  in  mniilai-  niluationn  are  accustomed  to 

There  is  one  species  of  criminiil  negligmce.  punishable  by 
(be  pru\-isians  of  the  statute  law,  whitli  niuy  be  menliMwd  ii 
tliis  place,  Ihough  the  offence  is  not  made  roaiiHlnughler.  By 
the  10  Geo.  II.  r.  31.  if  any  waterman,  between  Grave.<)ei>d 
and  Windsor,  receive  into  hin  boat  or  bai^  a  greater  number 
of  pentonn  ihnn  Ibe  act  allow?),  and  any  pMKoengcr  be  tliea 
ilrowned,  such  watcnnun  bring  Ibeirof  lawfully  mnvkted.  is 
guilty  of  ff  limy,  and  liable  to  be  trnniimrlcd  as  a  felon,  (d^ 


.SECTION  VII. 

OF   TOE   IKDICTHBKT  AWD    JUDOMBKT, 

iniiictinani.      Xbe  indictment  for  manslaughter  differs  from  the  indict- 

«  Ton.  MS. luce   ,o  ,he  ^icai  danger  at  Om  fivM  of  tb* 

»  A»on  O.  B.  l-m.     1  E«>.  P.  C.  c.  S.  s.       p.mneer.  ;  ■!>.  Dun>b<r  of  who«  u,  t^ 

S}.?'"'.'^-^^^-  ^3B.  p.  563, 164.  6.  t  38.  p.  864.  «.d  «.  now  50  G.  HI.  c«. 

•  II  tiu  bean  obKTTcd,  (hii  (hii  mar  «"»  *r  which  Ute  «8  G.  lU.  c.  67.  M  G.  IH.  c%. 

■•  •  «unon  lo  .i«i»  coachmen  and  oiheo,  and  46  G.  lU.  c.  136.  an  mnnlU  m>r*k«. 

wBo  orei1o»d  iheit  carriafcs  for  the  sake  of  and  vuious  new  n|ulBiM.n  an  «mci«I. 
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ment  for  the  higher  crime  of  murder,  iu  tlie  omission  of  any 
statement  as  to  malice,  and  of  the  conclusion  tliat  the  party 
accused  did  kill  and  **  murder :"  and  we  have  seen  that  a  biU 
of  indictment  for  murder  may  be  converted  into  one  for  man- 
slaughter, by  striking  out  such  statement  and  conclusion,  (e)    [     771] 

♦The  offence  of  manslaughter  is  felony  within  tlie  benefit  of  j[^^*™J°* 
clergy ;  the  punishment  of  which  was  formerly  burning  in  the  ithmMit?* 
handy  and  foifciture  of  goods  and  chattels,  ^jf J  But  the  19 
6.  III.  c.  74.  enacts  that  where  any  person  snail  be  convicted 
of  any  felony  within  clergy,  for  which  such  person  shall  be 
liable  to  be  burned  in  the  hand,  it  shall  and  may  be  lawful  for 
the  court,  instead  of  such  burning,  to  impose  upon  the  offender 
such  a  moderate  pecuniai*y  fine,  as  to  tlie  court,  in  its  discre- 
tion, shall  seem  meet  (g)  This,  however,  does  not  prevent 
the  court  from  also  adjudging  tlie  offender  to  be  imprisoned 
for  any  teinn  not  exceeding  a  year.  (A) 

But  the  benefit  of  clergy  is  taken  away  from  one  species  of 
manslaughter :  namely,  mortally  stabbing  another  under  cir- 
cumstances within  the  statute  1  Jac  I.  c.  8.  which  has  been 
treated  of  in  a  former  part  of  this  chapter.  (?) 


♦CHAPTER  THE  FOURTH.  [♦  772] 

Of  Excusable  and  Justifiahle  Homicide. 

We  may  now  properly  proceed  to  ti*eat  of  such  homicide  as, 
not  amounting  even  to  manslaughter,  must  be  considered  either 
as  excusable  or  justifiable :  excusable  wh^  the  person,  by  whom 
it  is  committed,  is  not  altogether  free  from  blame ;  and  justi- 
fiable when  no  blame  whatever  is  attached  to  the  party  killing. 

Excusable  Homicide  is  of  two  sorts ;  cither  per  infortunium, 
by  misadventure ;  or  se  et  sua  defendendo,  upon  a  principle  of 
self-defence.  The  term  exciisaJ)le  homicide  imports  some  fault 
in  the  party  by  whom  it  has  been  committed ;  but  of  a  nature 
so  trivial  that  the  law  excuses  such  homicide  from  the  guilt  of 
felony,  though  in  strictness  it  deems  it  to  be  deserving  of  some  ^ 

degree  of  punishment.  It  an|^ears  to  be  the  better  opinion, 
that  the  punishment  inflicted  lor  this  offence  was  never  greater 
than  a  forfeiture  of  the  goods  and  chattels  of  the  delinquent,  or 
a  portion  of  them :  (a)  and,  from  as  early  a  time  as  our  records 

e  AntCy  681.  a  4  Blac.  Com.  188.    The  penalty  for  Uiit 

/  1  Hale  466.    4  Blac.  Com.  193.  offence  is  said  by  Sir  Edward  Coke  to  have 

g  19  G.  ni.  c.  74.  t.  3.  been  ancienUy  no  less  4han  death,  tlmt.  148. 

A  Id,  s.  4.     1  East.  P.  C.  c.  5.  s.  4.  p.  218.  315.  but  this  is  denied  by  other  writerti  1  Raki 

t  Anity  707.    And  see  4  Blac.  Com.  193.  P.  C.  425.    1  Hawk.  P.  C  c.  39.  t.  tO»  cf 

1  East,  P.  C.  c.  5.  f.  4.  p.  318.  stqu.  Post.  383. 
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mill  reach,  a  pardon  and  writ  of  restitution  of  the  goods  and 
chattels  have  been  granted  as  a  matter  aS  right,  upon  payneit 
of  the  expences  of  suing  them  out.  At  the  present  time,  ia 
order  to  prevent  this  expence,  it  is  usual  for  the  judges  to  per- 
mit or  direct  a  general  verdict  of  acquittal  in  cases  where  the 
death  has  notoriously  happened  by  misadventure,  or  in  self- 
1/  773]  defence.  (6)  *There  may,  however,  be  cases  so  bordering 
upon,  and  not  easily  distinguishable  from,  manslaughter,  that 
the  offender  may,  with  propriety,  be  put  to  sue  out  his  pardon, 
according  to  the  provisions  of  the  statute  of  Gloucester,  (c) 
and  consequently  not  be  entitled  to  a  general  verdict  of  ac- 
quittal, {i) 

Justifiable  lunniddt  is  of  several  kinds :  as  it  may  be  occa- 
sioned by  tlic  performance  of  acts  of  unavoidable  necessity, 
where  no  shadow  of  blame  can  be  attached  to  the  party  kill- 
ing ;  or  by  acts  done  by  t]ie  permisision  of  the  law,  either  for 
the  advancement  of  public  justice^  or  for  the  prevention  of  some 
atrocious  crime. 


SECTION  I. 

OP  EXCUSABLE   HOMICIDE   BY   MISABVEKTTTRE. 

IRiffMM  do-      HoMic  IDE  by  misadventure  is  where  one  doing  a  lawful  acl^ 
^act  tJBd  ^*i^<>ut  any  intention  of  bodily  harm,  and  using  proper  pre- 
happening   caution  to  prevent  danger,   unfortunately  happens  to  kill 
to  kiiL        another  person,  (e)    The  act  must  be  lawful ;  for  if  it  be  un- 
lawful, the  homicide  will  amount  to  murder,  or  manslaughter, 
as  has  been  already  shewn :  CfJ  ^"d  it  must  not  be  done  with 
intention  of  great  bodily  harm ;  for  tlicn  the  legality'  of  the 
act,  considered  abstractedly,  would  be  no  more  than  a  mere 
cloak,  or  pretence,  and,  consequently,  would  avail  nothing. 
The  act  must  also  be  done  in  a  proper  manner,  and  with  due 
caution  to  prevent  danger,  {g) 
Pcrionsfoi.      Thus,  if  people,  following  their  common  occupations,  use 
l^ramS!^*"  due  caution  to  prevent  danger,  and  nevertlieless  happen,  un- 
occupa-      fortunately,  to  kill  any  one,  such  killing  will  be  homicide  by 
r#"'  ^  1  *misadventure.     As  if  workmen  throw  stones,  rubbish,  or 
[     774]  other  tilings,  from  a  house,  .in  the  ordinary  course  of  tiieir 
biisiness,  by  which  a  person  underneath  happens  to  be  killed, 
this  will  be  misadventure  only,  if  it  were  done  in  a  retired 
place,  where  there  was  no  probability  of  persons  passing  by, 
and  none  had  been  seen  about  the  spot  before,  or  if  timely  and 

*  4  Blac.  Com.  188.     Fost.  288.     1  East.  e  1  East.  P.  C.  c.  5.  s.  8.  p.  221.  an'\  s.  36. 

P.C.  c.  5. 8.  8.  p.  222.  p.  260,  261.     Fost.  258.     1  Hawk.  P.  C.  c 

C  6  Iklw.I.  C.9.  29.  s.  1. 

d  Fo»t.  289.  /  .^n/f,  658^  */  $eq.  755,  it  seq. 

g  1  East.  P.  C.  c.  5.  s.  36.  p.  261. 
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proper  warning  were  gi%'en  (A)  to  such  as  might  be  below,  (i) 
And  the  party  will  not  be  more  criminal  who  is  working  with 
a  hatchet,  when  tlie  head  of  it  flies  off,  and  kiU^^a  by-stander.  {k) 
So  where  a  person,  driving  a  cart  or  other  carriage,  happens 
to  drive  over  another,  and  kill  liiro,  if  the  accident  happened 
in  such  a  manner  that  no  want  of  due  care  could  be  imputed 
to  the  driver,  it  will  be  accidental  death,  and  the  driver  will 
be  excused,  (l)  A.  was  driving  a  cart  with  four  horses  in  the 
highway  at  Whitccha])el,  he  being  in  the  cart;  and  the  horses 
being  upon  a  trot,  threw  down  a  woman  who  was  going  the 
same  way  with  a  burthen  upon  her  head,  and  killed  her. 
Holt,  C.  J.,  Tracy,  J.>  Baron  Bury,  and  the  Recorder  Lovell, 
held  this  to  be  only  misadventure :  but  by  Lord  Holt,  if  it  had 
been  in  a  street  where  people  usually  pass,  this  had  been 
manslaughter,  (m)  And,  upon  the  same  ground  of  no  want  of 
due  care  being  imputable  to  the  party,  in  a  case  where  a 
person  was  riding  a  hoi*se,  and  the  horse,  being  whipt  by  some 
other  person,  sprang  out  of  the  road,  and  ran  over  a  child  and 
killed  it,  this  was  held  to  be  misadventure  only  in  the  rider, 
though  manslaughter  in  the  person  who  whipped  the  horse,  (n) 

As  the  degree  of  caution  to  be  employed  depends  upon  Penoot  um 
the  probability  of  danger,  it  follows  that  persons  using  arti-  »"«  danger- 
cles  or  instruments,  in  their  nature  peculiarly  dangerous,  cIm,*©!*!!!- 
must  proceed  with  such  appropriate  and  reasonable  precau-  ttruments. 
tion  *as  the  particular  circumstances  may  require.    Thus,  [*  775] 
though  where  one  lays  poison  to  kill  rats,  and  another  takes 
it  and  dies,  this  is  misadventure;  yet  it  must  be  understood  to 
have  been  laid  in  such  manner  and  place  as  not  easily  to  be 
mistaken  for  proper  food  ;  for  that  would  betoken  great  inad- 
vertence, and  might  in  some  cases  amount  to  manslaughter,  (o) 

A.,  having  deer  frequenting  his  cornfield,  out  of  the  precinct 
of  any  forest  or  chace,  set  himself  in  the  night-time  to  watch 
in  a  hedge,  and  set  B.,  his  servant,  to  watch  in  another  cor- 
ner of  the  field,  with  a  gun  charged  with  bullets,  giving  him 
order  to  shoot,  when  he  heard  any  bustle  in  the  corn  by  the 
deer.  The  master  afterwards  improvidently  rushed  into  the 
com  himself ;  and  the  servant,  supposing  it  to  be  the  deer, 
shot  and  killed  the  master.  This  was  ruled  to  be  misadven- 
ture, on  the  ground  that  the  servant  was  misguided  by  his  mas- 
ter's own  direction  and  was  ignorant  that  it  was  any  thing 
else  but  the  deer.  It  seemed,  however,  to  the  learned  judge 
who  so  decided,  {p)  that  if  the  master  had  not  given  such  oi- 
rection,  which  was  the  occasion  of  the  mistake,  it  would  have 
been  manslaughter,  because  of  the  want  of  due  caution  in  the 

h  Antt^  768,  769.  Tracy  32.     1  East  P.  C.  c.  5.  8.  38.  p.  S63. 

t  1  Hale  472.  475.     1  Hawk.  P.  C.  c.  29.  s.  and  see  observations  on  this  case,  anUy  768, 

4.     Fost.  262.     I  East.  P.  C.  c.  5.  s.  38,  p.  770. 

262.  n  1  Hawk.  P.  C.  c.  29.  s.  3. 

k  1  Hawk.  P.  C.  c.  29.  ?.  2.  o  \  Hale  431.  1  East.  P.C.  c.5.  8.40.  pji6^ 

/  Fost.  263.     1  Hale  476.  p  Lord  Hale. 

m  O.  B.  Sees,  before  Mich.  T.  1704.  MS. 


TTfi  m  KxauM*  UmidiU.  \jmK.  lu. 

acrvuil  lo  thiKit  bcfnn-    be  ilisrm'nml  liiit   mark,  (g)     %«t 

npun  lltin  it  UsM  born  mnurlLt-il,  Utat  ir,  Tntni  all  thi*  (ttbcrriT- 

cuniHiBiifrN  of  llir  caiu-,  tbrrr  appritrrd  a  waut  uf  tlur  caul'ian 

in  thr  Mcnuiil,  it  ilorit  Dtil  mi^iii  Ibal  tlir  ciiHimaiiil  uf  tlip  tuu- 

tcr  could   iMipi>ly  it.  marh  Icim  could  t'x<:ui*e  liini   in  doing 

an  unlawrul  act :  uhI  thai  Uh'  ffxniM-  of  lia\  iiig  lutMl  ordiaarj 

caution  call  nnly  br  adHiitti>4l  wkcmli^ath  liappcas  lurrideaul- 

Ijr  ill  the  prwiccutiun  of  mtme  lawful  ai-1.  (r)     B;  tbc  Mine 

[^  776]  ruk  a.H  to  uu<-  *raulion  bring  obsrnrd,  it  hax  brrn  holdcn  tn 

be  miiiadvriitumiuU,  vtUen  a  cuuiniaiidnr  (Oiutug  upon  a 

srnlii»-l  in  tW  uight.  in  tbr  posture  of  an  cnvroy.  to  try   lib 

vi|plancPt  iskillnlby  biniasmrb;  the itrntitirl  not  briagablr 

to  dtBlinguish  biit  cuiuDininlRr,  uRdt-roucb  cirrutustjuicts,  Croa 

an  fneniy.  («)  ^ 

A*ioibe         Rut  it  dhould  l)v  nbHt-ncd,  Itiat  the  (-nutiiin  which  tbe  Ium 

'''hb  '^     iV(|iiim',  IN  nut  tbe  ulnutnl  cniiiiun  that  <'«n  be  tiKvd :  it  is  Mif- 

wUcli  nuit  fit^i^nt  tbal  a  i-raiiniii(ble  pn-i  nuliuubcuUMrii ;  hucIi  a»  i«  itwial 

b*  obMr*-    aiul  ordinary'  in  Niniilar  rasrh :  auch  an  bas  bomi  found  by  loug 

Mi'oM*i>-  c^P^fi'^'"^'' '"  *^*  oi^'warj    touree  of  lJiiu|^.   to  an>t«er  the 

gtteui  ia<    vm.  (f )     Thia  pro(K-r  m<idificatio»  of  the  i-ule  n-MprcliDg  can- 

■miBnti,    lion  ilue«  not  ftpjw^i-  In  liuvi'  bevii  Huffiriently   attended  to  in 

tlie  rollowiug  raiw.     A  man  found  a  pistol  in  thr  isti-ect,  wliicb 

he  had  rt-HMon  to  brIirM-  v.»s  not  loadrd,  buvinx  trird  it  oilh 

Uie  raiainri-:  ht-  rarrlod  it  hiWH-,  and  itht'wi'd  il  Ui  biM  wilr; 

and  sbr  standing  before  him,  he  itulled  up  Uie  nick,  and  luuf  b- 

MVlb«  trigger  i  an<l  the  pistol  went  off.  and  kiliod  tbr  uuiBan. 

This  was  ruled  manhlaught«-r.  (u)     Rut  llif  legalit>  of  the  dr- 

ciaion  ha>i  been  doubted,  on  tbc  ground  that  ihruian examined 

the  pintol  in  the  cuniinon  wa),  and  uHed  tbe  oi'dinary  rautiou 

deemed  to  be  etftvtua)  in  Kiiiiilar caHcs.  {v)     And  Mr.  Justice 

\*  777]  Fi>i<ter,  alter  Nlatiiig  •his  ivuiciiih  for  disprm  ing  of  tlw  juilg- 

nieiil.  HavK.  Ihat  be  liail  btcn  tlie  loii|i;erii|i<kntUe  rax', be^aww 

a.'.iilfi.lC  ,.1  ll.j,  KiiiiniUihl.-  kiiL.I  iiut>   In-   ll>p'  lot  oniie  aiwst 

and  best  of  mankind,  and  most  commonly  fall  MMtamgtt  the 

nearest  friends  and  relatione;  and  th^  proceeda  to  atale  a 

caHe  of  a  similar  accident,  in  which  the  trial  was  had  beCare 

himself.     Upon  a  Sunday  morning,  a  man  and  his  wife  woat  a 

f  1  Hula  416.  Tbn  latnt  case  ii  piet 
If  mentioned,  I  Halt  40.  where  the  Je: 
■uthoi  KcmiUithinklhnl  Ihe  offence  am 
•d  to  niKDtJiugbtec  :  bul  contideri  Ihe 
tion  u  of  grekl  difticulty.  The  C3» 
hoireTeT,deleiiiiineJal  Ptlerbormigh,  a; 
ed  in  Iha  len. 

r  I  Eatt,  P.  C.  c.  .1.  s.  40.  p.  tJGii, 

>  1  Male  43. 

I  Fofi.  364. 

n  Raraptoo'icBse,  KpI.  41. 

M  FoH.  K4.  where  il  ii  laid,  Ihal  pt 
lbs  tammer,  nrliich  ihe  man  hud  not  iiic 

fofe,  wa>  ion  chart,  aod  deceived   him.     Bul      and  Ihai  il  ■«  one  of  the  poinii  which,  in   th( 
fWBri,  whelhei  Ihe  oidinaiy  and  propci   pte-      preface,  he  ceroin mend ■  for  furthei  coniidfii- 
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mile  or  two  from  home  with  some  neighbours,  to  take  a  din- 
ner at  tlie  house  of  their  common  friend.  He  carried  his  gun 
with  him,  hoping  to  meet  with  some  diversion  by  the  way ; 
but  before  he  went  to  dinner  he  discharged  it,  and  set  it  up  in 
a  private  place  in  his  friend's  house.  After  dinner  he  went  to 
church ;  and,  in  the  evening,  returned  home  with  his  wifo  and 
neighbours,  bringing  his  gun  with  him,  which  was  carried  in- 
to the  room  where  his  wife  was,  she  having  brought  it  part  of 
the  way.  He,  taking  it  up,  touched  the  trigger ;  and  the  gun 
went  off  and  killed  his  wife,  whom  he  dearly  loved.  It  came 
out  in  evidence,  that,  while  the  man  was  at  church,  a  person 
belonging  to  the  family  privately  took  tlie  gun,  charged  it,  and 
went  after  some  game ;  but  before  the  service  at  church  wa» 
ended,  returned  it,  loaded,  to  the  place  whence  he  took  it,  and 
where  the  defendant,  who  was  ignorant  of  all  that  had  passed, 
found  it  to  all  appearance  as  he  had  left  it.  ^^  I  did  not  en- 
quire,** says  Mr.  Justice  Foster,  "  whether  the  poor  man  had 
examined  the  gun  before  he  canned  it  home ;  but  being  of  opi- 
nion, upon  the  whole  evidence,  that  he  had  reasonable  grounds 
to  believe  that  it  was  not  loaded,  I  directed  the  jury,  that  if 
they  were  of  the  same  opinion,  they  should  acquit  him :  and 
he  was  acquitted.'*  (x) 

It  has  been  shewn,  that  whei'e  pai-ents,  masters,  and  other  Correction 
persons,  having  authority  inforo  domesticOf  give  correction  to  i^^g°[°o*^°" 
those  under  their  cai*e,  and  such  correction  exceeds  the  bounds 
of  due  moderation,  so  that  death  ensues,  the  offence  will  be 
either  murder  or  manslaughter,  according  to  the  *circumstan-  r#  7781 
ces ;  (y)  but  if  the  correction  be  reasonable  and  moderate,  and 
by  the  struggling  of  the  part}'  corrected,  or  by  some  other 
misfortune,  dea&  ensue,  the  killing  will  be  only  misadven- 
ture. (») 

Such  sports  and  exercises  as  tend  to  give  strength,  activi-  Death  bap- 
ty,  and  skill  in  the  use  of  arms,  and  arc  entered  into  as  private  pening 
i*ecreations  amongst  friends,  such  as  playing  at  cudgels,  or  [™ti*''^"^ 
foils,  or  wi*estling  by  consent,  are  deemed  lawful  sports;  and 
if  either  party  happen  to  be  killed  in  such  sports,  it  is  excusa- 
ble homicide  by  misadventnre.  (a)   A  different  doctrine,  indeed, 
appears  to  have  been  laid  down  by  a  very  learned  judge ;  (ft) 
but  tlie  grounds  of  that  dodrine  have  been  ably  combated  by 
Mr.  Justice  Foster,  who  gives  this  good  reason  for  consider- 
ing such  sports  as  lawful,  that  bodUy  harm  is  not  the  motive  on 
either  side :  (c)  and  certainly,  though  it  cannot  be  said  that 
they  arc  altogether  free  from  danger,  yet  they  are  very  rare- 
ly attended  with  fatal  consequences,  and  each  party  has  friend- 
ly warning  to  be  on  his  guard.    Proiier  caution  and  fair  play 

X  Fost.  265.  p.  268.  But  there  are  other  sports  which  come 

y  Ante^  670,  Chap,  on  Murder.  764,  Chap,  under  a  different  consideration.  See  on/e,  t1. 

on  Manslaughter.  b  1  Hale  472. 

«  1  Hale  454,  473,  474.     4Blac.  Com.  182.  c  Fost.  260. 
a  Fost.  259,  260.     1  East.  P.  C.  c.  5.  s.  41. 
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778  *^  BxauaMi  OwMufc  {mam. 

ithiwld.  buvi-rn*.  br  abwrml :  kkA  lltMgli  thr  wrapoiM  vmk 
be  nni  of  a  drailij  uatum  yet,  if  tbrjr  om;  hrrvd  dangn-. 
tlUTr  Fihiinld  b4-  dur  wamiiij;  K>^*'><t  ibat  rtirli  parit  mar  start 
opon  n|nal  trraiik  Kur  if  two  Itr  citKK)rd  ^  pl»'  >t  CMlfpib, 
ud  tbr  oiic  umkr  nblnw  at  the  iilhrr  likvl.i  In  bnrt  liHtTrbris 
■{KM  hill  guard,  and  uilbviK  warning,  rnim  whr.n<-i'  UeaUi  ra- 
MWS,  thr  want  uP  dgr  and  rriritdlT  raiiliaii  will  make  rack  Kd 
unmiiit  to  ntanMlatiglttc^r,  hut  not  to  miinln-.  Ihr  intent  nat 
iMrtng  iBaUi'iimii.(i/) 
ap«w  (Inliiiariljr  tbc  wrii|ii>nn  mado  om  of  upon   surb   ocnUMBs 

L*  779}  tjirr  iiul  dciidiv  ill  tiH-ir  Ritlurv:  iiiitiii  sinnospiirts  thciBfltrn- 
'f*2['         nii-iiU  iMwJ  arc' of  a  deadly  iintniTf  jrr|,inuirh  raaci.  If  ftey 
tiSpiSiM      be  »i>t  diivrtrd  by  Ibc  iK-mtn-i  luitig  ibcm  ftgURst  each  atlMft 
•n  BNd.     Biid  itHgYforr  tin  i)ang«T  bp  n-asoiinliljr  to  be  mnprrheBdai.  d» 
luliin^Vhich  may  rasually  cntuir  will  b«  oalf  homiritfe  bj 
BiMulrcnturc-.     ^iurb  will  lir  (hr  ouNv  tbetrlbrt-,   wbnv  per- 
loiw  ithwil  at  gami'.  (>r  btill.4,  or  an;  otiuv  lawful  ohjert.  and 
a  byNtitndrr  \*  V\\\rA :  (t}  aiid  with  rmpcrt  to  ihr  lawftilM« 
fli  Hhooting  at  gamr,  it  may  lie  olmcrrnl.  tkal  iImm)^  ihr  par- 
ty be  not  qualifii^.  Ihr  nd   will  not  hn  mi  unlawful  u  to  eii> 
hantT  Uir  Hccidrntal  killiiigflf  a  byrtandrr  tomanslaiisliter.(/) 


SECTION  II. 
or  KXCtBiBLK   DOMICIOK  in   SBU*DerEIICI. 


UoMlciiir.  in  Kolf-defeiire.  is  a  sort  nf  bomiritlc  rommittcd 

M  rt  fliia  df  fendcndn.  in  dcU-nrc  of  a  maii'i  person  or  proper* 

ty.  upon  M>mr  sudden  affray,  rnniidcrft  by  ihr  law  ns  in  snne 

meanui-c  bUmrablr,  and  han-ly  rxciinnblp.  (g) 

DtbiK*  of       Whri)  a  man  k  atAaiillcd  in  the  caursp  tif  a  Hiiddra  brawl 

niioD.        „r  quarrel,  he  may.  in  some  cases,  protect  biiii>4c|f  by  killing 

D^Iej.'      ^''*^^  iicnton  who  afuinuh.i  him,  andrxi'iixehimM-lf  on  tlipgrmind 

of  Hclf-deri'iirf.     But,  in  ni-dtr  to  fintitk  hiinm>tf  to  this  pica, 

he  must  make  il  »ii|iea.r,  tirst,  that  befoi-c  a  moi-tal  stroke gir- 

en  h«  had  decUncu  any  riirtlieiTumbat;  Hfcondly.that  hcucn 

kiHwi  bin  advfrsiiry  through  mere  n«i's.Hit.> .  in  onlcr  to  avoid 

immediate  death.  (A)     L'lidrr  such  circumstances,  tiw  killing 

\^  780]  will  be  excusablr  srif-ilefence,  sometimes  *expr«ssed  in  ttw 

law  by  the  word  chance  medley,  or  (as  it  has  been  written  by 

some)  chaud  medlry  ;  the  former  of  whirli.  in  its  etymology, 

signifles  a  casual  affray  ;  the  latter  an  affray   in  the  heat  of 

blood,  or  passion.     Both  of  them  are  iiretty  much  of  the  same 

import :  but  the  former  has,  in  common  speech,  been  often  er- 
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imnly  Hii|)1i{Hl-  lo  any  intuiiicr  of  hninkido  by  niiiuulvRn- 
Iiiit:  nltcivaH  it  appeara  by  one  of  tlic  statutes,  (i)  and  thn 
iiticicnt  books,  (h)  tkut  it  in  propi'riy  njiplii-d  to  such  killing  hh 
ImpjieDs  ill  sl^lMefencv  upon  a  siiiltleii  lit ricoii liter.  (I) 

Homiridc  upon  (-iiaiire  nifillcy  borders  very  ucai'ly  upon 
manslaughter ;  anti,  in  fact  and  rxpcrii^nre.  tliu  buundiu-iea 
lur  in  sotnv  instancr^  scarcfly  ptTtcivable.  tUoiigli  in  conNlde- 
i-atinn  of  law  tlity  tiavf  biwn  fixed,  (m)  In  bnt)i  cascB  it  ia 
Ruppuscd  tbat  passion  has  kindled  nneacb  side,  and  blows  have 
l>a»scd  between  tlie  parlies;  but  in  tlie  case  of  inaiiulau^^hteTt 
it  is  either  prcsnined  tbat  tlie  combat  on  both  sides  had  conti- 
iHied  to  the  lime  the  mortal  stroke  was  given,  or  that  the  par* 
ly  f^iviiig  such  stroke  was  not  at  tliat  time  in  imminent  dan- 
ger of  death,  (n)  Ami  the  tj-ue  rriterion  between  them  instat- 
ed to  be  tliis:  when  both  parties  are  aetually  rombatting  at 
(he  time  the  mortal  stroke  is  given,  the  slayer  is  icuilty  of 
inHii^ilaughter;  but  if  the  slayer  ha.s  not  begun  to  figlit,  or 
(having  begun)  eiideavoum  to  decline  any  fiifthcr  stnigEle, 
siiid  afterwards,  being  closely  pi-ca)t«d  by  his  antagonist,  kiUh 
him  to  avoii)  bis  own  destruction,  this  is  homicide  excusable 
by  self-defence,  (o) 

In  all  cables  of  homicide  excusable  by  self-defence,  it  must 
be  taken  that  Uie  attack  was  made  upon  a  sudden  uccusion, 
and  not  premeditated,  or  with  malice  :  and.  fnim  the  doctrine 
*which  has  been  above  laid  down,  it  appears  that  the  law  re- 
<)uir('s,  that  the  [lei-son  who  kills  another  in  his  i>wn  defence 
shotild  have  retreated  as  far  as  he  conveniently  or  safely  could, 
to  avoid  the  violence  of  the  assault,  before  he  turned  u|mn  his 
;k.ssailHHt :  and  that  not  fictitiously,  ur  in  ordej-  to  watch  his 
opportunity,  but  from  a  real  ttmdemtrss  of  shedding  his  bro- 
iher's  blood.  For  in  no  case  will  a  retreat  avail,  if  ithefeign- 
id,  in  order  to  get  an  opportunity  or  intei-val  to  enable  Uic 
piuly  to  renew  the  fight  with  advantage-  (jt)  The  party  as- 
^laulted  must  therefore  flee,  as  far  as  he  conveniently  can, 
either  by  reason  of  some  wait,  ditch,  or  other  impediment ;  or 
!As  far  as  the  flercencHs  of  the  assault  will  permit  him ;  for  it 
may  be  so  fierce  as  not  to  allow  him  to  yield  a  step  without 
inanifeflt  danger  of  his  life,  or  great  bodily  1ihi-iu  ;  and  thenia 
his  defence  he  may  kill  his  assailant  instantly,  (i;) 

If  A.  challenge  B.  to  fight,  and  B.  declines  the  challenge, 
hut  lets  A.  know  that  lie  will  not  be  beaten,  but  will  defend 
himself:  and  then  Tl.,  going  about  bi.H  business  and  wearing 
liis  sword,  is  assaulted  by  A.,  and  killed  ;  this  is  murder  iq 
\.     But  if  B.  had  killed  A.  upon  that  assault,  it  bad  been  se 
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Mem^^«Aa,  if  be  couM  not  otbanriw  Iwn  Mnpiil  «  !■■ 
nuialuiRtiter,  if  he  nwld  have  BlMfJ  Hi  Ai  Blttr) 
As  ia  uw  case  of  muaUiigktar  ^oa  hMh  mmmoMm, 


pariim  fight  npiiii  cqul  «■■■*  ■■  maaoB  ^M 
tvhopntbeirstblaw;  MfBtbecMBflr«n 
bk  wir-defrncc  K  Rfvns  that  the  Int  ani^  is  ■  miim  ^ 
jrn,  oU  awiUce  apart,  w\\\  make  wt  WNvm9%  |f  ititoyim 
mii  tAe  rmaftaf.  aad  rtlnat,  heftn  a  iMrM  wmmd  If  jMbW 
Accwding  to  tiiu  doctrinr,  if  A.  apMi  a  MMaa  ^(HRd  a^ 
aaalta  B.  fint,  and  upon  B.'fi  ntnruiv  the  ■■Mi^  A.  iM^ 
[*  782]  and  htaSJide  flfcfl.  and  hcing  drivm  «•  the  •wd  tem  ^ta 
ypon  B.  and  killa  hin.  thia  will  be  ae  defcaJMrfo  ;  (1)  h^HHi 
writrra  hare  thoucht  this  opiniin  tos  fknmdblek  hMMMba 
the  neccinit}-  to  which  A.  is  at  laat  nim-r^,  uHj^nallr  ni^ 
froM  his  own  fault  (a)  With  npi4  ta  Ibc  imtuir  of'tW  afi 
ceaaitff  it  may  be  obaervrd,  that  the  put;  twilling  ruiwi.  fl 
anjr  caae,  substantiate  his  cxcuie^if  hakHI  lib  mliTrvar;'  «**■ 
after  a  retreat,  unless  there  were  reaaancibto  :;i-oun4  ti  VpgnR 
bend  that  be  would  othrrwise  have  beea  killnl  hiin-^  If.  w)  i 
Under  the  excnae  of  fleir-dehncr,  Ihe  lu-inrtpai.  ritil.  am 
natural  relations  arc  comprehended ;  thcnlMVf  aaMBT  till 
servant,  parent  and  child,  husband  and  wib,  Ulte  ma  Wh 
sailant  in  the  necrsRary  defence  of  caeh«lhvraipMmi^(«ia 
excused ;  the  act  of  the  relation  aaaMfa^  hrfnf  oiaiftwa  lb 
sane  as  the  art  irf^  the  party  faiiMdr.  {x) 
DaftoM  of  If  A.  in  defence  of  hiH  house  UN  B^  a 
'~      doavoun  to  make  an  rntr)-  upon  it,  it  ia 


trMpiutn.  manslaughter ;  unless,  indeed,  then  were  daaMT  nC  lia  Ub 
Bat  if  B.  enter  into  the  houw,  and  A.,  havfaw  Ifat  laqMrtsd 
him  tn  depart,  gently  Iny  his  hands  upon  ran  tm  tea  hta 


out,  and  then  B.  turn  u|inn  him  and  asaauH  hfaa*  ml  A.  t 
kill  him,  it  will  be  se  dcfeudendo,  supjtonng  that  he  wna  an 
[*  7tt3]  «ahlo  by  any  otiier  mcaiiii  to  aroid  the  aasaalt,  «r  ntahi  Hi 
lawful  pomesninn.  And  so  it  will  be,  if  B.  oite-  npn  A^ 
and  assault  him  first,  thinigh  not  intending  to  kill  Usthat 
only  as  a  trespasser  to  gain  the  possession :  far,  fai  each  caa^ 
if  A.  thereupon  kill  B.,  it  will  be  only  se  defcndeads^  and  aat 
manslaughter,  [y)  And  it  soems,  that  in  aoA  a  easi^  A^ 
being  in  his  own  Ikouse,  need  not  fly  as  far  as  be  caOf  as  la 
other  cases  uf  se  defendeiido;  for  he  has  the  amta^oa  of 
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hi8  house  to  cxckse  him  from  flying,  as  that  vioulA  he  to 
eive  up  the  protection  of  bis  house  to  liis  adversary  by  his 
flight  («)  But  Miiere  the  trespass  is  barely  against  the  pro- 
perty of  another,  the  law  docs  not  admit  the  force  of  the  pro- 
vocation as  sufficient  to  warrant  the  owner  in  making  use 
of  any  deadly  or  dangerous  weapon;  more  particularly  if 
such  violence  is  used  after  the  party  has  desisted  from  the 
trespass.  But  if  the  beating  be  witli  an  instrument  or  in  a 
manner  not  likely  to  kill,  it  will  only  amount  to  maii- 
slaugliter:  and  it  is  even  lawful  to  exert  such  force  against 
a  trespasser,  who  comes,  without  any  colourt  to  take  the 
goods  of  another,  as  is  necessary  to  make  him  desist,  (a) 

There  is  one  species  of  homicide  se  defendendo  where  the  Homicid* 
pai*ty  slain  is  equally  innocent  as  the  person  who  occasions  fo^uiuae 
his  death :  and  yet  tliis  homicide  is  also  excusable,  from  the  necessity. 
great  universal  principle  of  self-preservation,  which  prompts 
every  man  to  save  his  own  life  in  preference  to  tliat  of  ano- 
ther, where  one  of  them  must  inevitably  perish.  Of  this 
kind  is  the  case  mentioned  by  Lord  Bacon,  where  upon  two 
persoms  being  shipwrecked  and  getting  on  the  same  plank, 
one  of  them,  finding  it  not  able  to  save  them  both,  thrust  the 
other  from  it,  whereby  he  was  drowned,  {b)  But,  acc<nrding 
to  Lord  Hale,  a  man  cannot  even  excuse  the  killing  of  ano- 
ther who  is  innocent,  under  a  threat,  however  urgent,  of  los- 
ing *his  own  life,  if  he  do  not  comply :  so  that  if  one  nuui  [*  784] 
should  assault  another  so  fiercely  as  to  endanger  his  Kfe,  in 
order  to  oompel  him  to  kill  a  tiiird  person,  this  would  give 
no  legal  excuse  for  his  compliance,  (c)  But  upon  this  it  has 
been  observed  that  if  the  commission  of  treason  may  be  ex- 
tenuated |by  the  fear  of  present  death,  and  while  the  party  is 
under  actual  compulsion,  (d)  there  seems  to  be  no  reason 
why  homicide  may  not  also  be  mitigated  upon  the  like  con- 
sideration of  human  infirmity:  though,  in  case  the  party 
might  have  recourse  to  the  law  for  his  protection  from  the 
threats  used  against  him,  his  fears  will  certainly  furnish  no 
excuse  (at  committing  the  murder,  (f ) 

It  should  furtlier  be  observed  that,  as  the  excuse  of  self- 
defence  is  founded  on  necessity,  it  can,  in  no  case,  extend  be- 
yond the  actoal  continuance  of  that  necessity  by  which  alone 
it  is  warranted :(/)  for  if  a  person  assaulted  does  not  fall 
upon  the  aggressor  till  the  afiray  is  over,  or  when  he  is  run- 
ning away,  this  is  revenge,  and  not  defence,  {g) 

a  1  Hale  485.  e  1  East.  P.  C.  c.  5.  e.  61.  p.  S94.    Lord 

a  1  Hale  473,  486.     1  East.  P.  C.  c.  ^.  s.  Hale  fays  that  in   the  most  extreme  cate, 

56.  p.  289.  where  there  could  be  no  recourse  to  law,  the 

b  4  Blac.  Com.  186.  Bac.  Etem.  c.  5.    1  person  assailed  ought  rather  to  die  himielf 

Hawk.  P.  C.  c.  28.  s.  26.  than  kill  an  innocent  person. 

r  t  Hale  51,  434.                                        >  /  1  East.  P.  C.  c.  5.  s.  60.  p.  293. 

d  1  East.  P.  C.  c.  2.  t.  15.  p.  70.  and  the  g  4  Blae.  Com.  293. 
authorities  there  cited. 
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SECT.  m. 

or  JCBTIVIABIS  ■OMICIBB. 

Actt^^Tim.      It  has  been  already  sUied  that  JMtilabla 
iiicmin*    Mveral  kinda,  as  it  luay  be  occaakNwd  \sf  the 
•rpMrnii-    acts  of  Unavoidable  necessity,  or  by  acts  doaa 
•^•v  taw.  gioB  of  tbe  law.  (A) 

P  785]      ^AMongst  the  acts  of  unavoldabk  naccaaily, 
EsMuitoB   od  the  execution  of  malefactors^  by  the  penoi 
or  Mitfcc-  obliges  him,  in  tbe  performance  of  miUic  jesticeb  to  pat 
*'''*'  to  deatli  who  have  forfeited  thdr  UTea  by  tte  lawe 

diet  of  their  country.    These  are  acta  of 


of  civil  duty ;  and,  therefore,  not  obIt  jeattiaMib  M 

mendable,  where  tlie  law  reqntrea  tteiBu  (i)    -Bit  ike  lav 

must  require  them,  otheroisc,  tbqr  are  aot  jvetlMIsi  nli 

therefore,  wantonly  to  kill  the  greatest  of  »afcibilWB 

be  murder :  and  we  have  seen  that  all  acts  ef  eSolB 

should,  in  the  nature  of  their  ezeaitimi»  be  coalbnMlli  la 

the  judgment  by  which  they  are  directed,  (k) 

^Acm  \\v      Amongst  the  acto  done  by  tbe  permtaafaMi  of  tte  laeVf  far 

vbo  ali^    ^  advancement  of  public  justice,  may  be  rachaasi  Ibaae  rf 

Muit  and    the  olBcer,  who,  in  the  execution  of  bia  oSeey  oMmt  fa  a 

win  tbem.  eivil  or  criminal  case,  kills  a  peraoa  who 

him.  The  resistance  will  jurtify  tbe  ofloer  ia 
the  last  extremity.  So  that  in  all  cases^ 
criminal,  where  persons  having  authority  to 
prison,  and  using  the  proper  means  for  that  paifeae» 
resisted  in  ho  doing,  they  may  repel  force  wim  iMoe,  aid 
need  not  give  back ;  and  if  tlie  party  making  reaistaBce  is 
unavoidably  killed  in  the  struggle,  this  homicide  is  jasli- 
fiable.  (0  A  rule  founde<l  in  reason  and  public  utility ;  fir 
few  men  would  quietly  submit  to  an  arrest,  if,  in  every  case 
of  resistance,  the  party  empowered  to  arrest  were  oWged  to 
desist,  and  leave  the  business  undone :  and  a  case;,  in  wluch 
the  officer  was  holden  guilty  of  manslaughter,  becaoae  he 
had  not  first  given  back,  as  far  as  he  could,  before  Iw  killed 
the  party  who  had  escaped  out  of  custody,  in  execution  for 
a  debt,  and  resisted  being  retaken,  (m)  seems  to  stand  alone, 
[*  786]  *end  has  been  mentioned  with  disapprobation,  (a)  With 
respect  to  resistance  to  officers  of  the  customs  or  excise,  it  Is 
enacted,  that  if  any  person  passing  in  a  public  and  avowed 
manner,  with  pnihibited  or  uncustomed  goods,  and  arme<I 

K  JtnUi  773.  1».     Foft.  270.     4  Blac.  Com.  179.     1  East. 

i  Fott.  367.     1   Hale  496.   o02.  1  Blac.      P.  C.  c.  5.  s.  74.  p.  307. 
Con.  178.  ml  Ro".  Rep.  189. 

k  Jintej  669,  and  8c«  1  Hale  501.  2  Hale         n  Fost.  371.     I  Cast.  P.  C.  c.  5.  s.  74.  p 

411.  ^0'- 

/  1  Htle  494.     1  Hawk.  P.  C.  c.  23.  s.  17, 
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with  guns,  pistolsy  cutlasses,  or  other  offensive  weapons,  shall 
hinder,  molest,  or  resist,  any  such  officers,  endeavouring  to 
seize  the  goods,  by  beating,  maiming,  or  wounding  them,  or 
any  person  assisting  them,  the  officers,  and  all  persons  by 
them  called  to  theii*  assistance,  may  oppose  force  to  force, 
and  endeavour,  by  the  same  methods  that  are  violently  used 
against  them,  and  by  which  their  lives  are  endangered,  to 
defend  themselves,  and  execute  the  duty  of  their  office.  And 
if  any  person  so  hindering,  molesting,  or  resisting,  the  offi- 
cers, or  their  assistants,  shall,  in  so  doing,  be  wounded,  maim- 
ed, or  killed,  the  officers,  and  their  assistants,  may  plead  the 
general  issue,  and  give  the  statute  and  the  special  matter  in 
evidence  in  tlieir  defence,  (o) 

But  where  the  party  does  not  resist,  but  merely  flies  to  officers  kiu 
avoid  the  arrest,  tlie  conduct  of  the  officer  should  be  cau-  J^"}*  ^y** 
tiously  regulated  by  the  nature  of  the  proce-eding.     For  in  from  ar- 
civil  cases,  and  also  in  the  case  of  a  breach  of  the  peace,  or  rest. 
any  other  misdemeanour,  siioi-t  of  felony,  if  the  officer  should 
jHirsue  a  defendant  flying  in  order  to  avoid  an  arrest,  and 
should  kill  him  in  the  pursuit,  it  will  be  murder  or  man- 
slaugliter,  according  to  the  peculiar  circumstances  by  which 
such  homicide  may  have  been  attended,  (p)     But  if  a  felony 
be  committed  and  the   felon   fly  from  justice,  or  a  dange- 
rous wound  be  given,   it  is  the  duty  of  every  man  to  use 
his  best  endeavours  for  preventing  an  escape;  and  if  in  the 
^pursuit  the  party  flying  be  killed,  where  he  cannot  be  other-  [*  787] 
wise  overtaken,  this  will  be  deemed  justifiable  homicide,  {q) 
This  rule  is  not  confineil  to  those  who  are  present,  so  as  to 
have  ocular  proof  of  the  fact,  or  to  those  who  first  come  to 
the  knowledge  of  it :  for  if  in  these  cases  fresh  suit  be  made, 
and  a  fortiori  if  hue  and  cry  be  levied,  all  who  join  in  aid  of 
those  who  began  the  pursuit  are  under  the  same  protection  of 
the  law.  And  the  same  rule  holds,  if  a  felon,  after  arrest,  break 
away  as  he  is  carrying  to  gaol,  and  his  pursuers  cannot  re- 
take without  killing  him.  (r) 

Where  a  person  is  indicted  for  a  felony  and  will  not  suffer 
himself  to  be  arrested  by  an  officer,  having  a  warrant  for  that 
purpose,  the  officer  may  lawfully  kill  him  if  he  cannot  other- 
wise be  taken ;  though  such  person  be  innocent,  and  though 
in  tnith  no  felony  have  been  committed,  (s)  But  it  seems 
that  this  must  be  understood  only  of  arrests  by  officers,  and 
does  not  extend  to  arrests  by  private  persons  of  their  own 
authority.  (/) 

o  9  G.n.  c.  35.  s.  35.  and  it  is  further  pro-  q  1  Hale  489,  490.     1  Hawk.  P.  C.  c.  28. 

vided,  that  all  justices  of  the  peace,  and  oth-  s.  11.     Fost.  271.    4  Blac.  Com.  179. 

ers,  before  whom  the  officers  and   their  as-  r  Id.   Ibid.     1  East.  P.  C.   c.  5.  s.  67.  p. 

sistants  shall  be  brought,  shall  admit  them  to  298. 

bail.    And  see  as  to  resisting  officers  of  the  s  1  Hawk.  P.  C.  r.  28.  s.  12. 

customs  and  excise,  ante,  Book  II.  Ciiap.  x.  t  2  Hale  34.    Sed  vid.  1  Hale  489,  490.  and 

p.  160.  et  sequ,  1  East.  P.  C.  c.  5.  s.  68.  p.  300,  301.  where 

p  Ante,  762.  it  is  said,  that  the  fart  of  the  indictment  found 
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!■  tbe  ease  of  a  riot  or  rebdlioH 

"^^TS^^   aad  timr  a88i8taKti»  endeaTOOTfaif  to 

cJTof'a    jiutiled,  both  at  cominon  law  airf  Igr  lio 

f krt,  lEc.     ing  to  tlM  last  extrenity,  to  caaa  Ilia  itot 

[*  788]  uippraaeiL  (a)    Aud  it  haa  beaa  aM,  tbol 

ing  oT  daBgenNin  rioton  laay  ba  JoalHad  Ij  aiy^|iHaia 
aona  wlio  canaot  otherm  iae  aopfnaa  HwBt  or 
aelTtti  frooi  tiicny  inasaacli  aa  ovary  private 
be  aathorisad  by  the  law  to  am  hteaeir  lir 
of  the  peace,  (w) 

Gaitet         GaolerB  aad  Uieir  offlcers  are  aoter  4ia 

aid  tkeir    fcctioii  aa  other  niniatera  of  watfoa :  aad^ 

kuiiac  pri-  n^ceiwary  discharge  of  their  datoy  toej 

whether  fron  prisoners  in  clril  or  criateal  abil% 
others,  in  behaJf  of  sacb  pri8oaan»  they  aro  aat  oH|prf  to 
retreat  as  ftur  as  th^  can  ^ito  aafcty^  Wt  main  iBM%b  Ml 
withoot  retreating,  repel  force  by  mco}  and  ff  l|p^pw^oa 
reaiattog  happen  to  be  killed,  tbia,  on  tho  part  oTItotMhil 
or  his  oncer,  or  any  person  coning  to  aid  of  hto^  laMiWlMh 
tifiable  honicide.  (x) 

^  If  a  forestrr,  parker,  or  wa 
wandering  within  his  liberty,  totendtog  to  do 
who  will  not  yield,  after  hae  aad  ery  nate  to 
the  peace,  but  do  continoe  their  naSca^  and  dhob^yl^g  1h» 
kiBg*8  peace,  do  flee  or  defend  theanelvea  wrilh  ^ 
arms,  if  such  forester,  parker,  or  wai'rauai't  or 
ants,  kill  soch  offenders,  cither  in  arreating  or 
they  shall  not  be  troubled  for  the  aame,  nor 
ishment**  (y)    But  they  cannot  kill  persons  who 
only  decayed  wood,  (x)    It  is  also  enacted,  that  ownera  tf 

f*  789]  d«T  in  any  Inclosed  land,  or  any  persons  under  ^Hkaa^  augr 
i*e8ist  offenders,  in  like  manner  as  in  ancient  parka,  (a) 
by  aiiotiier  statute,  lords  of  manors,  or  any  ofliera  wm\ 
by  them  as  game-keepers,  may  resist  offenders  m  ib»  ugb^ 
within  their  ivs|>ectivc  manors  or  royalties^  in  the  aaaM  onn- 
iicr  and  witii  cf|ual  indemnity  as  if  the  fact  had  been  oonnit- 
tc<l  in  any  ancient  chase.  (6) 


MaUlkc 
tofn  In 
putis. 


If  a  (ood  cauw  of  arrest  by  private  per  sons, 
if  it  may  be  made  without  the  death  of  tlie 
felon :  and  that  if  the  fact  of  his  guilt  be  ne- 
ceisary  for  their  complete  juitilication,  it  is 
conceived  that  the  bill  of  indictment  found  by 
the  grand  jury  would,  for  that  pur)K>sr,  be 
primft  facie  evidence  of  the  fact,  till  the  con- 
trary  be  pioved. 

ti  1  Hale  5.1.  494,  495.  MS.  Tracy  36. 
cited  1  East.  F.  C.  c.  5.  y.  71.  p.  304.  Riot 
act,  1  G.  1.  ft.  2.  r.  5.  \Khcre  prtfcons  con- 
tinue together  an  houi'  after  proclamation. 
And  MO  ari/r,  Book  II.  Chap.  nwi.  Of 
fiioU,  kc,  p.  365.  384,  385. 

le  1  Hawk.  P.  C.  c.  i8.  s.  14.  and  see  Foet. 
272.    Poi»h.  131 .    It  \vn<  to  rr«o)ved  bv  all  th** 


judgai  in  Easter  Term,  S9  Einu  tkoa^  ilwy 
thought  it  more  discreet  for  evcrr  om  in  such 
a  cahe  to  attend  and  assist  tbe  aing^H  oBcei* 
in  preserving  the  peace.  AM^  CMtftlBly,  tf 
private  persons  interfere  to  saqppiwi  a  hot^ 
they  must  give  notice  of  their  iDtcndNi. 

X  Fobt.  321.     1  Hale  481.  496. 

y  21  Ed.  1.  St.  2. 

8  1  Ml^.  Sum.  145.  175.  Sum.  37.  4&  cited 

1  East.  P.  C.  c.  5.  s.  31.  p.  256.     Palm.  546. 

2  Roll.  R.  120.  And  there  is  a  special  vaxiH 
ing  in  the  «tatute,  that  the  fbreatcn  acx  sot 
iroui  malice  or  malicious  prctenca,  S.  2. 

a  3  and  4  W.  &  M.  c.  10.  s.  5. 
6  4  and  5  W.  &  M.  c.  23.  a.  4.    It  has 
been  doubted  whether  an  assistant  to  a  legal 
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Sir  William  Hawkesworth  being  weary  of  life,  and  willing 
to  be  rid  of  it  by  the  band  of  another,  having  first  blamed  bis 
keeper  for  suffering  his  deer  to  be  destroyed,  and  commanded 
him  to  execute  the  law,  came  himself  into  his  park  at  night  as 
if  with  intent  to  steal  the  deer ;  and  being  questioned  by  the 
keeper,  who  knew  him  not,  and  refusing  to  stand  or  answer, 
he  was  shot  by  the  keeper.  This  was  decided  to  be  excusa- 
ble homicide  by  the  statute  de  malefactoribus  in  parcis.  (c) 

A  man  may  repel  force  by  force  in  defence  of  his  person,  Homicide 
habitation,  or  property,  against  one  who  manifestly  intends  *^"^jf'*f 
and  endeavours,  by  violence  or  surprise,  to  commit  a  known  any  ford- 
felony  upon  either.     In  these  cases  he  is  not  obliged  to  re-  bie  and 
treat,  but  may  pursue  his  adversary  till  he  finds  himself  out  cjime?"^ 
of  danger ;  and  if,  in  a  conflict  between  them,  he  happens  to 
kill,  such  killing  is  justifiable,  [d)    But  it  has  been  holden, 
that  this  rule  does  not  apply  to  any  crime  unaccompanied 
with  force,  as  picking  of  pockets,  (a)     It  seems,  therefore,  tliat 
*the  intent  to  murder,  ravisli,  or  commit  other  felonies  attend-  [*  790J 
ed  with  force  or  surprise,  should  be  apparent,  and  not  be  left 
in  doubt:  so  that  if  A.  make  an  attack  upon  B.,  it  must 
plainly  appear  by  the  circumstances  of  the  case  (as  the  man- 
ner of  the  assault,  the  weapon,  &c«)  that  the  life  of  B.  is  in 
inuninent  danger;  otherwise,  his  killing  the  assailant  will  not 
be  justifiable  self-defence.  (f\    And  the  rule  clearly  extends 
only  to  cases  of  felony ;  for  it  one  come  to  beat  anotiher,  or  to 
take  his  goods  merely  as  a  trespasser,  tliough  the  owner  may 
justify  tlie  beating  of  him,  so  far  as  to  make  him  desist,  yet  i^ 
ho  kill  him  it  is  manslaughter,  (g)    But  if  a  house  be  broken 
open,  though  in  the  day  time,  with  a  felonious  intent,  it  will 
be  witliin  the  rule,  {h) 

A  statute  (i)  made  in  affirmance  of  the  common  law,  after  24  Heu. 
i*eciting,  that  it  had  been  doubted  whether,  if  any  pei-son  ^"J*  *^"^- 
should  attempt  feloniously  to  rob  or  murder  any  peraons,  in  kiTung^ 
or  near  any  common  highway,  cart-way,  horse-way,  or  foot-  those  who 
way,  or  in  their  mansions,  messuages,  or  dwelling-places,  or  "^i^n  ^^ 
attempt  to  break  any  dwelling-house  in  the  night-time,  and  robormur- 


gamckeeper  could  justify  seizing  a  fishing  net, 
under  this  statute,  s.  5.  and  whether  the  au- 
thority were  not  personal.  Annesley  and 
Redding  (case  of)  9  St.  Tri.  329,  330.  But 
it  is  said,  that,  without  considering  that  ques- 
tion, it  is  sufficient  to  observe,  that  the  case 
did  not  turn  upon  this  clause  of  the  act,  which 
has  express  reference  to  the  powers  given  by 
the  Stat.  S]  Ed.  I.  and  that  statute  extends. in 
terms  to  assistants.  1  East.  P.  C.  c.  5.  s.  31. 
p.  256. 

e  1  Hale  40. 

d  Post.  273.  Kel.  128,  129.  1  Hale  445. 
481.  484.  et  sequ,  1  Hawk.  P.  C.  c.  28.  s. 
21.24. 

e  1  Hale  488.  4  Blac.  Com.  180.  But  if 
one  pick  my  pocket,  and  I  cannot  otherwicn 


take  him  than  by  killing  him,  this  falls  under 
the  general  rule  concerning  the  arresting  of 
felons.     1  East.  P.  C.  c.  5.  s.  45.  p.  273. 

f  1  Hale  484. 

>  1  Hale  485,  486.  1  Hawk.  P.  C.  c.  28. 
s.  23.  Kcl.  132.  I  East.  P.  C.  c.  5.  s.  44.  p. 
272. 

h  1  East.  P.  C.  c.  5.  s.  44.  p.  273.  In  4 
Blac.  Com.  1 80.  it  is  said,  that  the  rule 
reaches  not  to  the  breaking  open  of  any  houie 
in  the  day-time,  unless  it  carries  with  it  an 
attempt  of  robbery  also.  But  it  will  apply 
where  the  breaking  is  such  as  imports  an  ap- 
parent robbery,  or  nn  intention  or  attempt  of 
robbery.     I  Hale  488. 

i  24  Hen.  VIII.  c.  5. 
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der,  or        should  happen  in  such  felonious  intent  to  be  slain  by  those 
commit       whom  they  should  so  attempt  to  rob  or  murder,  or  by  any  per- 
t^^7io    son  being  in  their  dwelling-house,  attempted  to  be  broken  open, 
taffiBr  any    the  person  so  liappening  to  slay  the  person  so  attempting  to 
of  Koodr     commit  murder  or  burglary,  should  forfeit  goods  and  chattels, 
iu.  but  to   enacts,  **  that  if  any  person  or  persons  be  indicted  or  appeal- 
^luiiy       ed  of  or  for  the  death  of  any  such  evil-disposed  person  or  per- 
l     791]  sons  attempting  to  *murder,   rob,  or   burglarily  to  break 
acquitted,    mansion-houses,  as  is  abovesaid,  the  person  or  persons  so  in- 
dicted or  appealed  thereof  and  of  tlic  same  by  verdict  so  found 
and  tried  shall  not  forfeit  or  lose  any  lands,  tenements,  goods, 
or  chattels,  for  the  death  of  any  such  evil-disposed  person  in 
-   such  manner  slain,  but  shall  be  thereof  and  for  the  same  fully 
acquitted  and  discharged,"  in  like  manner  as  if  lawfully  ac- 
quitted of  the  death  of  such  person.     But  though  the  statute 
only  mentions  certain  cases,  it  must  not  be  taken  to  imply  an 
exclusion  of  any  other  instances  of  justifiable  homicide  which 
stand  upon  the  same  grounds  of  reason  and  justice.    So  that 
the  killing  of  one  who  attempts  the  wilful  burning  of  an 
house  is  free  from  forfeitui*e  without  the  aid  of  this  statute,  {k) 
Grounds  of      Important  considerations  will  arise,  in  cases  of  this  kind, 
tutpidon^^  as  to  tlie  grounds  which  the  party  killing  had  for  supposing 
ous  design',  that  the  person  slain  had  a  felonious  design  against  him ; 
more  especially  where  it  afterwards  appeurs  that  no  such  de- 
sign existed.     One  Levet  was  indicted  for  killing  Frances 
level's       Freeman,  under  the  following  circumstances.    Levet  being 
case.  {n  [^^  i^nj  asleep,  his  servant,  who  bad  procured  Frances 

Froeman  to  help  her  about  the  work  of  the  houtie,  and  went 
to  the  door  about  twelve  o'clock  at  night  to  let  her  out,  con- 
ceived that  she  heard  thieves  about  to  break  into  tlie  house; 
upon  which  she  ran  to  him,  and  told  him  of  what  she  appre- 
hended. Levet  ai*ose  immediately,  took  a  drawn  sword,  and, 
with  his  wife,  went  down  stairs ;  when  the  ser%  ant,  fearing 
tliat  her  master  and  mistress  should  see  Frances  Freeman, 
hid  her  in  the  buttery.  Levet  with  his  sword  searched  the 
entry  for  thieves,  when  his  wife,  spying  Frances  Freeman  in 
the  buttery  and  not  knowing  her,  conceived  her  to  be  a  thief, 
and  cried  out  to  her  husband  in  gi'eat  fear,  **  Here  they  be 
that  would  undo  us  :*'  when  Levet,  not  knowing  that  it  was 
Frances  Freeman  in  the  buttery,  hastily  entered  with  his 
[*  792]  drawn  sword,  and  being  *in  tlicdark,  and  thrusting  before 
him  with  Iiis  sword,  tlirust  FVances  under  the  left  breast  and 
gave  her  a  mortal  wound,  of  which  slic  instantly  died.  (I) 
This  was  ruled  to  he  misadventure:  but  a  great  judge  ap- 
peal's to  have  thought  the  decision  too  lenient;  and  that  it 
would  have  been  better  ruled  manslaughter ;  due  circumspec- 
tion not  having  been  used,  (m)     Upon  this  opinion,  however, 

k  1    Hale  48n.     1   Ea^l.  V.  C.  c.  r,,  8.  M.      474.     Jones  (\V.)  429- 
p.  272.  m  Fost.  299. 

f  LcTcff  case.  Cro.  Car.  53C.     1  Hale  42. 
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some  observations  have  been  made ;  and  it  has  been  ably  ar- 
gued, upon  tlie  peculiar  Tacts  and  circumstances  of  the  trans- 
action, that  the  case  seems  moi-e  properly  to  be  one  of  those 
mentioned  by  Lord  Hale,  (n)  wliere  the  ignorance  of  the  fact 
excuses  the  party  from  all  sort  of  blame,  (o)  And  in  another 
book  of  great  autliority  the  case  is  mentioned  as  one  in  which 
the  defendant  might  hRve  j^istijied  the  fact,  under  the  circum- 
stances, on  the  ground  tliat  it  had  not  the  appearance  even  of 
a  fault  (p) 

Questions  will  also  sometimes  arise  as  to  the  apparency  of  Apparen- 
the  intent  in  one  of  the  parties  to  commit  such  felony  as  will  ^y  of  in- 
Justify  the  other  in  killing  him.     Mawgridge,  on  words  of  ^°*' 
anger,  threw  a  bottle  with  great  force  at  the  head  of  Mr.  ^^^l^^ 
Cope,  and  immediately  drew  his  sword,   upon  which  Mr.  fasJ!*' 
Cope  retui*ned  a  bottle  with  equal  violence:  {7)   and  it  was 
held  that  this  was  lawful  and  justifiable  on  the  part  of  Mr. 
Co])e,  on  the  ground   that   he  that   has    manifested  malice 
against  another  is  not  fit  to  be  trusted  with  a  dangerous 
weapon  in  his  hand,  (r)     There  seems  to  have  been  good 
reason  for  Mr.  Cope  to  have  supposed  that  his  life  was  in 
danger :  and  it  was  probably  on  the  same  ground  that  the 
judgment  in  Ford's  case  proceeded.     Mr.  Ford  being  in  pes-  Ford's 
session  of  a  room  at  a  tavern,  several  persons  insisted  upon  <^***- 
having  it,  and  turning  him  out,  which  he  refused  to  submit 
*to :  thereupon  they  drew  their  swonls  upon  Mr.  Ford  and  r*  793] 
his  company,  and  Mr.  Ford  drew  bis  sword,  and  killed  one 
of  them:    and   this    was    adjudged   justifiable   homicide (s) 
For  if  several  attack  ,a  person  at  once  with  deadly  weapons, 
as  may  be  supposed  to  have  happened  in  this  case,  though 
*  they  wait  till  he  be  upon  his  guard,  yet  it  seems,  (there  be- 
ing no  compact  to  fight)  that  he  would  be  justified  in  killing 
any  of  the  assailants  in  his  own  defence ;  because  so  unequal 
an  attack  resembles  more^  a  desire  of  assassination  than  of 
combat,  {t)    But  no  assault,  however  violent,  will  justify  kil-  Uniewafe- 
ling  the  assailant  under  the  plea  of  necessity,  unless  there  be  JeSl  bi'ma- 
a  plain  manifestation  of  a  felonious  intent.  (ii)     And  it  may  nifcsted,«xi 
be  further  observed,  that  a  man  cannot  in  any  case  justify  »««"i^ 
killing  another  by  a  pretence  of  necessity,  unless  he  were  vioTentt' 
wholly  without  fault  in  bringing  that  necessity  upon  himself^  will  not 
for  if  he  kill  any  person  in  defence  of  an  injury  done  by  him-  i"»*>0^  •'*'- 

n  1  Hale  42.  inquire  of  tbis  case,  and  the  quart  med  by 
o  1  East.  F.  C.  c.  5.  s.  46.  p.  274,  275.  Mr.  Justice  Foster  in  citing  it,  were  probably 
jj  1  Hawlc.  P.  C.  c.  28.  s.  27.  made  on  the  ground  of  the  reason  suggested 
q  Mawgridge 's  case,  Kel.  12U,  129.  antCj  in  the  margin  of  Kelyng  for  the  judgment, 
647.  namely,  that  the  killing  by  Mr.  Ford  tn  ie- 
r  By  Lord  Holt.     Kel.  128,  129.  fence  of  hu  own  poneuion  of  the  room  UOM 
s  Ford's  case,  Kel.  51.  justifiable^  which,  under  those  circumstancMu 
i  1  East.  P.  C.  c.  5.  s.  47.  p.  276.  and  see  might  be  fairly  questioned  :  as  on  that  ground 
1  East.  P.C.  c.  5.  s.  25.  p.  243.  where  Ford's  it  might  have  been  better  ruled  to  be  nan- 
case  is  observed  upon  ;  and  it  is  said  that  the  slaughter, 
memorandum,   in  the   margin  of  Kelyng,  to  u  I  East.  P.  C«  c.  5.  s.  47.  p.  277. 

voii.  f.  56 


793  Of  JuiHfiakU  Uomade.  [bow  iu. 

ling  tbs      self,  lie  18  ^ilty  of  manslaiighter  at  leant :  as  in  fbe  caie 
puiiNAiMi  ^here  a  body  of  people  wrongifiilly  detained  a  house  by  fora^ 
^JiSwulot  iuid  killed  one  of  those  who  attacked  it  and  endeavoured  tD 
bt  bf ongiit  set  it  on  fire,  (v) 
lUSTbT  tte       '*■■•  J"^^  Foster  was  of  opinion,  that,  upon  the  sane 

CjUi-  principle  upon  which  Mawgridge's  case  was  decided,  ant 
possibly  upon  the  rule  touching  the  arrest  of  a  person  wiio 
has  nven  a  dangerous  wound,  mt  legislature^  in  the  case  of 
the  Marquis  it  QuxBcardj  who  stabbed  Mr.  Barley  sitting 
in  Council,  discharged  the  parties  who  were  supposed  to  have 
r*  7941  *giTen  tiie  Marquis  the  mortal  wound  from  all  manner  of 
prosecution  on  that  account,  and  declared  the  killing  to  be  a 
lawful  and  necessary  action,  (x) 
inteffe-  Where  a  kno^n  felony  is  attempted  upon  any  one,  not 

^SSSwf  ^^^J  ^^^  party  assaulted  may  repel  force  by  forces  but  his 
MM  to  pi«.  servant  attending  him,  or  any  other  person  present^  may 
vmtMtf^  interpose  to  prevent  the  mischief;  and  if  death  ensue,  tli^ 
^  piurty  so  interposing  will  be  justified,  (y)     So,  where  an  at- 

^  tempt  is  made  to  commit  arson,  or  burglary,  in  the  habitar 
tion,  any  part  of  the  owner's  fiimily,  or  even  a  lodger,  nugr 
lawfully  kill  the  assailants,  in  order  to  prevent  the  miscUrf 
intended.  {%)     - 
iA<«r^         But  in  cases  of  mutual  combats  or  sudden  allrays  a  pei^ 
^Smmt-    ^"^^  interfering  should  act  with  much  caution.    Where,  inr 
•omSsoi^  deed,  a  person  interferes  between  two  combatants  with  a 
JJJj^^JJJJ^  view  to  preserve  the  peace  and  not  to  take  part  with  either, 
ten  mT    S^^bR  d**^  notice  of  his  intention,  and  is  under  the  neces- 
aflrayr.      sity  m  killing  one  of  them  in  order  to  preserve  his  own  Ufa 
or  fliat  of  the  other  combatant,  it  being  impossiMe  to  pie- 
serve  them  by  other  means,  such  killing  will  be  justifia-  • 
ble :  (a)  but,  in  general,  if  there  be  an  affray  and  an  actual 
fighting  and  striving  between  persons,  and  another  run  in, 
and  take  part  with  one  party,  and  kill  the  other,  it  will  not 
be  justifiable  homicide,  but  manslaughter.  (6) 
Time  with-      It  should  bo  observed,  that  as  homicide  committed  in  the 
bomi^t     prevention  of  forcible  and  atrocious  crimes  is  justifiable  on- 
wiu  be  jus-  ly  upon  the  plea  of  necessity,  it  cannot  be  justified  unless 
ra****^      the  necessity  continue  to  the  time  when  the  party  is  killed. 
[*  795]  *Thus,  though  the  person  upon  whom  a  felonious  attack  is 
first  made  be  not  obliged  to  retreat,  but  may  pursue  the 
felon  till  he  finds  himself  out  of  danger ;  yet  if  the  felon  be 
killed  after  he  has  been  properly  secured,  and  when  the  ap- 
prehension of  danger  has  ceased,  such  killing;  will  be  mur- 
der :  though  perhaps,  if  tlie  blood  were  still  hot  from  the 

VI  1  Hawlu  P.  C.  c.  38.  t«  22.    1  Hale  405,  perpetration  of  a  felony." 

440, 441.  s  Post.  274. 

X  9  Ann.  c  16.    Foft,  275.  a  1  Hale  484.    1  East.  P.  C.  c.  5.  s.  58.  p. 

y  1  Hale  481,  484.     FoM.  274.    And  in  290. 

Handcockv.  Baker  and  others,  2  Bos.  &  Pul.  b  1  Cast.  P.  C.  c.  5.  s.  58.  p.  291.    Anie^ 

965.    Chambre,  J.  said,  "  It  is  lawful  for  a  719,  and  see  also  antt^  Book  II.  Chap.  XXTII. 

prlT&te  person  to  do  any  thing  to  prevent  the  0/Affr^,  p.  392. 
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contest  or  pursuit,  it  might  be  held  to  be  only  manslaughter^ 
on  account  of  tlie  high  provocation,  (r) 


♦CHAPTER  THE  FIFTH.  [*  796] 

Of  Destroying  Infants  in  the  blathers  JFoinft. (1) 

Wb  have  alrc&dy   seen,  that  an  infant  in   its   mother's  p**™"^" 
'womb,  not  being  m  i-erum  natura,  is   not  considered  as  a 

Serson  who  can  be  killed  within  the  description  of  mor- 
er.  (a)  An  attempt,  however,  to  cflTect  tiie  destruction  of 
such  an  infant,  though  unsuccessful,  appeal's  to  have  been 
treated  as  a  misdemeanour  at  common  law :  (b)  and  a  statute 
bas  lately  been  passed,  by  which  certain  acts,  intended  to 
procure  iixe  miscarriage  of  a  woman  with  child,  are  made 
highly  penal.  ^ 

The  43  Geo.  III.  c.  58.  s.  1.  after  reciting  that  certain  hei-  ^^;®-"}- 
nous  offences,  with  intent  to  procure  the  miscarriage  of  wo-  adminivter- 
men,  had  been  of  late  frequently  committed,  and  tliat  no  ing  poiwD, 
adequate  means  had  been  provided  for  their  prevention  and  ^\^^  ^^'' 
punishment,  enacts,  that  if  any  person  or  persons  shall,  ettfier  cause  the 
in  England  or  Irelandj  *^  wilfully,  maliciously,  and  unlawful-  miscarriage 
ly,  administer  to,  or  cause  to  be  administered  to,  or  taken  by  l^J^^"^ 
any  of  his  majesty's  subjects,  any  deadly  poison,  or  other  ehiU^  feto- 
noxious  and  destructive  substance  or  thing,  with  intent  such  ^  without 
bis  majesty's  subject  or  subjects  thereby  to  murder,  or  there-'  ^  ^'^' 
by  to  cause  and  procure  the  miscarriage  of  any  woman  then 
being  quick  with  child,''  the  person  or  persons  so  offending, 
their  counsellors,  aiders,  and  abettors,  knowing  of  and  privy 
to  such  offence,  shall  be  ^felons,  and  shall  suffer  death,  as  in  [*  797] 
cases  of  felony,  without  benefit  of  clergy. 

Upon  an  indictment  on  tliis  section  of  the  statute,  the  The  words 
woman,  in  point  of  fact,  was  in  the  fourth  nnrnth  of  her  preg-  "  ^"><^ 

e  1  East.  1*.  C.  c.  5.  s.  60.  p.  293.     4  Blac.  offence  as  a  misdemeaoor  at  common  law  in  3 

Com;  185.     1  Hale  485.  Chit.  Crim.  Law    798.   procured    from    die 

a  Anie,  617.  Crown  Office,  Mich.  T.  42  Geo.  III. 
b  See  a  precedent  of  an  indictment  for  this 

(1)  I  have  met.  with  no  American  statutes  for  the  punishment  of  this  of- 
fence, or  which  in  any  manner  relate  to  it.  The  destroying  of  infants  in  tte 
motber^s  womb,  is  an  offence  at  common  law,  and  has  been  proceeded  wlA 
as  such,  in  the  courts  of  Massachusetts.  But  it  has  been  decided  In  that  statt, 
that  to  administer  a  potion  to  a  pregnant  woman  with  an  intent  to  procore  i& 
abortion,  is  not  an  indictable  offence,  unless  the  woman  be  quick  with  chiM^ 
and  an  abortion  ensue.    Commonwealth  v.  Bangs,  9  Biass.  Rep.  387. 
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«ubcUld,'aknc7;  ImtslwBWDn  ttui  tihi:  Im)  not  Telt  the  cIriU  nan 
"''^     within  her  b«fore  tak-i..  il>r  mnlirinc,  Rtid  that  «br  ww  aot 
accotdii^    then  quirk  with  child       <  iir  iitnUcal  dimi.  in  tbcir  cxaaim- 
M  iiM CBB- tions,  differed  as  to  x'.i-:  uiik-  «hro  tlti-  fo'tuii  oidt  bo  fltntcd 
M^t^iD  *°  *•*  qnicL,  and  to  lii.ic  u  iluttlnct  tiistrtMr;  but  th«T  all 
wUdi  they  asiTcd,  titat,  in  (-mnmnn  utiitcMwMltnf;.  n  wonitin  1«  nut  can- 
''*^S^"  "''^'^  ^  I'*'  l"'*^!'  *'"'  ■'■■'''  t*^  *'■*'  '>^'^  'i^t  ^^'^  <^'"l<'  *U*« 
iuf  mTiw  *'><'  quick  within  her,  nhirh  hnpprns  with  dilfcrcnt  vaaai 
child  MiH*  in  dimrrnt  Htages  ofiin-gnniirt.  nltb<wgb  niMt  namllj-  •!>■«{ 
•iihta  iMr.  ibr  fifteenth  or  sixtn-nlh  m>-.L  uDer  roiK-rptln«.     And  Iaw- 
rcnce,  J.  said  tliat  thi:«  wa-  tht-  ialcnirrtxUMB  thnt  mimI  be 
put  upon  the  woiiIh.  ■•  ijiiirk  with  child."  in  the  irtntntr :  aBd, 
u  the  woman  had  nut  frit  tlte  child  uIiti' within  her  bcfim 
taking  the  mrdicine,  be  dirc-rl    '   br  jttry  to  ar((iiit  iho  |fri«o- 
ucr.  (c) 
uo.  III.         The  second  nection  nl    ilir       Ltutr    ivcitM  that    it  luifffat 
Altai '■'*'    •'•'■**''''*■  happen  tliul    p-iNm,     nr   isonir  othrr  nnsioiM  and 
utiBf'mt-    destructive    BubBtancc    m-    Uiing    luiglil    be    ]^^~ni,  ur  otltcr 
<Dtiae*.;ftc.  n«uu  nsed,  witli  intent  t«  prorura  niacairiase  or  abortion, 
wTwkt    *'*'"™  **•*  woman  inighl  mil  he  quirlL  with  rhild  at  the  timp, 
mJkMi,  or  it  might  not  bv  pi->iti-<l  that  Mhc  wa4  (guick  with  child:  and 
wiik  iauM  enacts,  "that  if  any  |r.  i  -'n,  or  persons  shall  wilfully  and  ina- 
JJjJJJJ.""    licioualy  adminiRtor  -.r  ranse  to  I«  adniinlotprrd  to.  ur 

riHMrkx  taken  by  any  wnman.      <;   nKilirim-^di-ns.  or  other  vuhstnnce 
■SL'tar  Ib-  *""  *'''''S  whatsoever.  ...i  ^ll;lll  use  or  emplity,  or  cau«-  i»r  pro- 
nimh        '^"'  *"  ^  ^"^  <*>*  Piipioycd,  any  instranent  ur  other  ineajin 
NMt,  iu.    whataoever,  with  intftit  tlicrrby  to  cause  or  procnre  the  mis- 
Tt^ili^u'  c*"^''S'|  of  i^y  woman  not  being,  or  mil  brinp  ^m\tA  to  he, 
r*  7981  '■■■■(^'^  ^■t'*  chilli  at  Un'  lirtir-  of  udininislerins  *«uch  tbin^     J 
ilonrnr        or  using  Huch  means,  tliul  ilion  and  in  every  such  case,  the     1 
fourwio      person  or  persons  so  nili mlinj;,  their  cotinsrliors.  aiders,  and     ' 
T«"t'-  abettors,  knowing  of  ;iri.l  jjiiw  to  sm  h  .ifVi  luc,  ■.hull  b-  and     . 

are  hereby  declared  to  be  guilty  of  frlnny,  and  shall  be  liable 
to  be  lined,  imprisoned,  set  in  and  uiran  the  pillory,  publicly 
or  privately  whipped,  or  to  suffer  one  or  more  of  the  aaid  pu- 
nisliments,  or  to  be  tninH]Kirted  beyond  the  seas,  for  any  term 
nut  exceeding  fourteen  years,  at  the  dis4-i'etion  of  the  court, 
licforc  which  snch  olfeiider  shall  he  tried  and  convicted." (rf) 
It  is  observable,  that  the  using  an  instrimu'nt,  &c.  with  intent 
to  procure  a  miscarriage,  thus  made  a  felony  within  clei^y, 
is  not  noticed  in  the  former  section  of  the  statute,  which  re- 
lates to   the  procuring   the  miscairiage  of  a  woman  being 
quick  ivilh  child, 
Asinfution       ^^  indictment  npon   this   section  of  the  statute  charged 
ndaFoc-     tho  prisoner  with  having  administered  to  a  woman  a  deceeliou 
riiruh'^MTB     '^^ ^  certain  shrub  called  savin;  and  it  appeared  upon  the 
i}u$dtm  ur-  evidence  that  the  prisoner  prepared  the  medicine  which  he 

d  The  puiiithmcni  nfthe  pillory  ii  noMii* 
kfn  aivBv,  hy  Iho  36  C.  III.  c.  139. 
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administered^  by  pouring  boiling  water  on  the  leaves  of  a  narit.  The 
shrub.     The  medical  men  who  were  examined  stated  that  Jmb  the 
such  a  preparation  is  called  an  infusionf  and  not  a  decoctmi,  second  tec- 
(which  IS  made  by  boiling  the  substance  in  the  water)  upon  ^*°"  ^^  ^ 
which  the  prisoner's  counsel  insisted  that  he  was  entitled  to  whether** 
an  acquittal,  on  the  ground  that  the  medicine  was  misdescrib-  any  matter 
ed.     But  Lawrence,  J.  overruled  the  objection,  and  said  that  JJJ^^If'Jj?  .. 
ini'usion  and  decoction  are  ejusdem  generis,  and  that  the  va-  nistered  to 
riance  was  immaterial :  that  the  question  was  whether  the  procure 
prisoner  administered  any  matter  or  thing  to  the  woman  to  *^°"***"* 
procui*e  abortion,  (c) 

*In  the  same  case,  witnesses  having  been  called  on  behalf  [*  799] 
of  the  prisoner  to  prove  that  the  shrub  he  used  was  not  savin.  And  it  is 
the  counsel  lor  the  prosecution  insisted  that  h^  might,  not-  ™"^™ 
withstanding,  be  found  guilty  upon  the  last  count  of  the  indict-  an  indict- 
ment, which  charged  that  he  administered  a  large  quantity  "*•«>*»  *^' 
**  of  a  certain  mixture,  to  the  jurors  unknown,  then  and  there  tha^'Se 
being  a  noxious  and  destructive  thingJ^    The  prisoner's  coun-  mixture 
sel  objected  that,  unless  tlie  shrub  was  savin,  there  was  no  ?^^^  "°^" 
evidence  that  the  mixtui'e  was  "  noxious  and  destructive.'*  8tructive,or 
Lawi'cnce,  J.  held,  that  in  an  indictment  on  this  clause  of  the  even  that 
statute,  it  was  improper  to  inti*oduce  these  woi-ds ;  and  that  ^as  w*ith*" 
though  they  had  been  introduced,  it  was  not  necessary  to  prove  child. 
them.     And  he  further  said,  ^^  it  is  immaterial  whether  the 
shrub  was  savin  or  not,  or  whether  or  not  it  was  capable  of 
procuring  abortion,  or  even  whether  the  woman  was  actually 
with  child.     If  the  prisoner  believed,  at  the  time,  that  it  would 
procure  abortion,  and  administered  it  with  that  intent,  the 
case  is  within  the  statute,  and  he  is  guilty  of  the  offence  laid 
to  his  charge."  (/) 


e  Rex  r.  Phillips,  3  Campb*  74,  75.  And 
upon  an  indictment  for  murder,  if  the  death 
be  laid  to  have  been  by  one  sort  of  poison, 
and  it  turn  out  to  have  been  by  another,  the 
difference  will  not  be  material.     *^nte,  678. 

/  Rex  r.  Phillips,  3  Campb.  76  The  pri- 
soner had  previously  been  tried  upon  the  first 
^tfit'ion  of  the  statute,  for  the  capital  charge, 


and  acquitted.  See  jlntCj  797.  Upon  this 
second  indictment  he  urged  that  he  had  given 
the  young  woman  an  innocent  draught  for  the 
purpose  of  amusing  her,  as  she  had  threatened 
to  destroy  herseif,  unless  enabled  to  conceal 
her  shame ;  and  the  jurv  returned  a  verdict  of 
J^ot  Guiifi/. 


•foo 


•CHAPTER  THE  61XTU. 

OJ  Raptr  and  lU  Vnlawjut  Canmi    ICmnHt^  »J  FtmaU 
t  'htidniu 


»T    HMS.  (1) 

RjLTB  has  bren  de6ne<l  hi  he  the  luivini;  unUwrul  ami  cariial 

■^  '*'*'      kirawledgti  of  a  womtii.  I>i  ron-r,  antl  aguiHl  brr  wilL  (a) 

Mad*  a  This  oflence  bas,  foi-  jn^uiv  ^i-mrH  pm^u  hr^n  jwrtlj  vistiBd 

^I^H^'^i  with  capital  puninhmeni  -.  uui  ii  does  nut  apprar  to  hare  bn;D 

EUt.c.T.     regardf^  as  equally  heiniis  !it  all  ppriiHUi  iif  rtur  ogattitutioii. 

■•>•  Anciently,  iiidoed,  it  ap|»-.irs  i>i  Imvc  bcrn  ln-alc4  aBaCdenjr, 

mad,  con8cqoently»punisli»li)('  uith  death:  bat  this  was  aftar- 

warda  thought  too  bard  :  and,  in  its  Htisail,  another  aevoK  bat 

not  capital  punishment   u  ^  inHicted  b;  WilliMn  the  Co»> 

qucror,  namely,  castraiiDii  and  Ium  ofcyn;  which  rantimiad 

till  after  Bmctoa  wrot.-,  in  the  rrisn  oT  Henry  IIL  {h)    Tto 

puniahownt  Tor  rape  wus  siill  Ttirtber  mitigated,  in  the  rrign 

of  Edward  U  by  the  stutttii-itfWratiD.  I.r.  13.  wbirh  r^dured 

f*  801]  **»  <^»c«  to  a  trespa^.,  *and  Hubjcctnl  tbr  party  to  (wo 

years'  imprisonment,  ami  :i  (im- nt  the  king*?!  will  TliiK  knitr, 

however,  is  sud  to  ha\i    bi-i'ii  ui-odurlif  o  uf  tt^rribli:  ronM;' 

quences;  and  it  was,  Uuivline.  fuuud  iHTessary.  in  about  ten 

years  afterwards,  and  tu  (In-  sumr  iTign,  again  tu  make  tfao 

offcncp  of  forcible  rape  a   rct-iiiy.  liy  tin-  HliiUilr  Westm.  2.  c. 

34.    Tfae  punitihtnent  was  still  further  enhanced  by  tke  sta- 

a  I  Hanrk.  t'.  C...  M.i.2.  I  llalc 
nS.  Co,  Ul.  li:i  h.  2  I.1M.  180.  S  ln>l.  £1 
BUcCom-SIU.  1  Knsi.f.  <;..-.  in.,.  I. p. 

b4BUc.Coiu.2II.   I  ■!»>.>:.  r.<'.  C.4 


(I)  The  crime  of  rape,  nnJ  that  of  the  unlawful  carnal  knowledge  and 
abuse  of  femnle  children,  are  punished  with  various  degrees  of  acTerity,  in 
the  leveral  Ameiicnn  states.  Iti  Massachusetts  and  Connecticut  these  offences 
are  made  capilni,  and  puuisheil  with  death.  In  Maryland  they  are  punished 
with  death,  or  hard  labour,  ai  the  discrtlion  oflkt  court !  They  are  beUeved 
to  be  capital  oRcDces  in  South  Carolina.  But  by  the  statute  books  of  most  of 
the  other  stales  which  I  have  liud  the  opportunity  of  cxamitiing,  it  appears 
that  they  iire  punished  by  continement  and  hard  labour  for  certain  periods.  1 
hare  net  with  no  decision  relative  to  these  crimes,  in  the  .American  Reports, 
etcept  the  following;. 

PuiBsvLVANU. — It  term)  that  the  crime  of  rape  is  sufficiently  proved,  when 
proof  is  made  of  penetration  ;  for  the  essence  of  this  crime  is  the  violence 
done  to  the  person  and  feelings  of  the  woman,  which  is  completed  by  pene- 
tration without  emission,     Pennsylvania  v.  Sullivau,  Addis.  143. 
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tute  18  Eliz.  c.  7.  s.  1.  which  enacts,  that  any  person  commit- 
ting  felonious  rape  or  ravishment,  atwl  found  guilty  by  verdict, 
or  outlawed,  or  confessing  the  crime  upon  arraignment,  shall 
suffer  death  without  benefit  of  clergy-  And  an  indictment  for 
this  offence  may  be  prosecuted  at  any  time,  and  notwithstand- 
ing any  subsecpient  assent  of  the  party  grieved,  (c) 

All  who  are  present,  aiding  and  assisting  a  man  to  commit  Ofaiden 
a  rape,  are  principal  offenders  in  the  second  degree,  whether  J^,^^**^**" 
they  be  men  or  women ;  and  they  are  also  ousted  of  clerg>'.  (d) 
And  there  may  be  accessories  before  and  after  this  offence ;  for 
though  it  be  made  felony  by  a  statute,  which  speaks  only  of 
those  who  commit  the  offence,  yet  accessories,  before  and  af- 
ter, are  consequentially  included :  but  such  accessories  have 
their  clergy,  (c) 

The  law  presumes,  that  an  infant,  under  the  age  of  four-  ^^P??^ 
teen  years,  is  unable  to  commit  the  crime  of  rape ;  and,  there-  r«P*o|Xoi 
fore,*  it  seems  that  he  cannot  be  guilty  of  it.  {J')  This  doc-  ^on,„nj|n-^ 
trine,  however,  proceeds  upon  the  ground  of  impotcncy,  ra-  Jape. ' 
ther  than  the  want  of  discretion ;  and  such  infant  may, 
tlierefoi*e,  be  a  principal  in  the  second  degree,  as  aiding  and 
assisting  in  this  offence,  as  well  as  in  other  felonies,  if  it  ap- 
pear, by  sufficient  circumstances,  that  he  had  a  mischievous 
discretion,  {g)  A  husband  cannot  be  guilty  of  a  rape  upon 
his  wife,  on  account  of  the  matrimonial  consenlAwhich  she 
has  givc.iy  and  which  she  cannot  retract:  butAe  may  be 
guilty  as^a  principal  by  assisting  another  person  to  commit 
a  rape  upon  his  wife;  for  thougli  in  marriage  the  wife  has 
given  up  l^er  bo<ly  to  her  husband,  slie  is  not  by  him  to  be 
prostituted  to  another.  (A)  Where  a  paity  took  a  woman  by 
force,  compelled  her  to  marry  him,  and  then  had  carnal 
knowledge  of  her  by  force,  it  appears  to  have  been  holden, 
that  she  could  not  maintain  an  appeal  of  rape  against  her  hus- 
band, unless  the  marriage  wei*e  first  legally  dissolved :  but 
that  when  the  marriage  was  made  void  ab  initio,  by  a  decla- 
ratory sentence  in  the  ecclesiastical  couii:,  the  offence  became 
punishable,  as  if  there  had  been  no  marriage,  (i)  The  forci- 
bly taking  away  and  marrying  a  woman  against  her  will  is, 
however,  made  felony  by  the  statute  3  H.  VII.  c.  2.  {j)  ^ 

The  offence  of  rape  may  be  committed,  though  the  woman 


c  1  llalc  631,  632.  1  East.  P.  C.  c.  10.  s.  9. 
p.  446. 

d  1  Hawk.  P.  C.  c.  41.  s.  10.  Lord  Balti- 
more's case^  4  Burr.  3179.  1  Hale  628.  633. 
1  %fl.  P.  C.  c.  10.  8.  1.  p.  435.  In  Rex  r. 
Burgess  and  others,  Chest.  Spr.  Ass.  1813. 
upon  an  indictment  charging  three  persons 
jointly  with  the  commission  of  a  rape,  an  ob- 
jection was  taken  that  three  persons  could  not 
be  guilty  ot  the  same  joint  net:  but  it  was 
overruled,  upon  the  ground  that  the  legal  con- 
struction of  the  averment  was  only  that  they 
had  done  such  acts  as  suluect«d  them  to  be 
punished  as  principals  in  the  oflfence.    The 


execution  was,  however,  respited,  probably 
with  a  view  to  enable  the  learned  judges  to 
consult  other  authorities  on  the  accuracy  of 
their  opinion :  but  the  prisoners  were  after-. 
wards  executed,  5  Evans,  Col.  Stat.  CL  6.  p. 
399  note  (12)  and  see  ante,  29  et  ttqu, 

t  1  Hale  631,  632,  633.    As  to  accessories 
being  cuiisequcntially  included,  see  taiH^  44. 

/  1  Hale  630.     Anit^  5. 

/r  Id,  Ibid, 

h  Lord  Castlchaven^s  case,  1  St.  Tri.  387. 
1  Hale  629.  Hutt.  |16.  1  Str.  633. 

i  1  Hale  629. 

3  Post.  Chap.  VIII,.  f^.  817. 


jr  Ik*  pn-  at  list  yiiided  to  Uh'  viutmrr,  if  mrli  hrr  raiiwiit  wn  fartml 

■•M  opM    |,j,  f^r  of  dfistti  Or  li\   diirrHA.  (k)     And  it  will  tKrt  Iw  wn 

My  h*"*"  cxcoM  tbit  tbr  was  flri.t  Uki-n  «itb  hrr  ovn  roo-imt.  if  fSii 

cMoltM.  wFiT  afterwards  fnirf  d  ajniin^  hrr  will ;  nor  will  it  be  aa 

euruse  that  ahe  conM-nint  ntttr  <hr  farl.  or  ikat  «W  w  ■ 

coairoon  ntniniprl.  nr  ilir  raii'tibiiir  of  ttif  niiiab4*r;  for  At 

u  Htill  undrr  tb«   jin-tr*  tion  nf  the   law,   aitd   niav  not  br 

[*  803]  •forced.  (Jt)  Cirrun    i  .«' .<  «r  thi-kind.  hnwt^m  lb'mf;btlir7 

do  not  noccsAarily    >  i  ^ .  i  !  i)ir  nffV-iii'*'  Tt^'Tii  muDuniing  lit  a 

mpe,  jet  are  matet     I    '■  i--  Icfl  n^  thr  jiir>,  in  favour  of  Uie 

party  acctwcd,  csi>      illi    in   ilimMful  raw«.(/)     The  outioa 

that  if  the  woman  t' itiil  ii  could  not  be  a  rw{ic,  brramc 

ahc  muHt,  in  such  ■  .f-,  tiAvc  roiiM-ntrd,  appran  to  be  qullc 
exploded,  (m) 
orihi  fi.      It  M  agreed  tliat  iln  tr  •.nv.-A  li"  a  pmrtrtitiii,  or  rr*  In  rr.  in 
SiiT""    ""•"to  constitute  f  I,.   -'Miniii     nowleiti;e."  whifh  in  a  nrrrs- 
ccmiyio    Banr  part  of  this  ofli m  i.   m  <        ui  a  t  rnr  MlightpniKtvtiun  ift 
oMMhgu    HulBcient  Thus,  wlm-.'  h  wai  jirovrd  on  brtialfuT  a  prisoner. 
"*•■  who  was  charged  *  it)i  li:n  ing  ravialied  a  young  glri,  thattbr 
PMsage  of  her  parts  v,  at  -nt  iiamtw  thai  a  finp^  rmld  nni  be 
Introduced ;  and  thut  tlic  tix-tnlirane  ralletl  the  byBKn.  wlurb 
croMOH  the  vagina,  nm!  is  ;iii  indiibi table   marL  of  virginity, 
was  perfcrtly  whol.-  jintl  iinhitikm  ;  ii  was  left  tn  the  jurr  to 
say,whrthAany  p  riMmtiiin  we  rr  pm»«I.     Am)  tiie  jwl^ 
afterwardd9(^l<l  "P<"i  >>  "iijfinuce.(licUtvy,C,  J.  un^Ejin; 
B.  being  absent,)  that  tliih  dirpction  was  |>errr<rtly  itjeht :  and 
that  the  lea-st  degree-  of  iH-mt ration  is NiiHi)  iei>t, tlMiup  ttmay 
not  be  attended  with  the  il('|>nviilion  of  (Im-  marka  h  virgini- 
ty. («) 
oreii.i-.iiJ        Hut  whether  or  not  then-  must  be  nitiiiia  tnatnii,  in  order 
""'"""■■       to  roiistitiitc  a  raiH'.  is  ii  |.i>iiit  wliirh  lias  In  en  murh  doabtnl. 
am)  ii]ion  wliicli  vcr\  ilifTei-eitt  npiniona  hu\e  b^u  boldeml^) 
The  later  cases  iliffi-r  alw  upon  this  iiueKtion.  llws.  in  acaw 
of  sodomy,  \t  liich  iu  gnvemed  by  the  xanie  principles  as  rape, 
[•  804]  si\  jmlgeshelil,  iiii(.n:isjiin;il  ^ei-djct  finding  penetration  •hot 
the  iniissiim  out  (if   i;    '     :    .  mi   Ixith  eini-t>tioM  and  penetra- 
tion  uere  mnss;ii  .    ,lir  i)tiKr   hand   five  judgrs 
thought  that  llic  iiij               ,      .  \.  i.s  iiPtt  nere^^ari- ;  and  they 
said  that  injertifiii  :  iiiinnt  be  provexl  in  the  case  of  a  child,  or 
of  heiistiiilitt .  and  tliitt  piiieli-atiuu  iiiiiy  be  evidence  of  eniis- 
siim.  (7;     Suhsei|iieiitly  to  this  rase,  WilleH,   C.  J.  pre^diug 


it  1  Hawk.  y.C.c 

,  11.  ,.r;.      1  E;.M.I'.  (. 

■-      tor's  MS.     1  E^M.  f.  C.  c.  10.  j.  3.   p.   438, 

c.  to.  1.  1.  p.  44 1. 

4Ji..                                                                 -    ■ 

1:  IHBwk.  uf.  s.  - 

.    1  Lati.  li/.  |..  lU.-ll 

,.  laBcp.  :i7.  Sum.  lU.   1  Ha-.k.P.C.(. 

4Blac.  Com.  SILI. 

4.  >.  j.  <:.  4I.>.  3.  IhHt  the  piniuio  semiDU   is 

I  1  K«it.  V.  C.  c.  : 

h<.^.  7.|,.4-i;. 

neu^ary.     1  Hale  £-28,  mnlra. 

M  IHslcfial.       1 

il:.ivk.l'.  C.  c.  41. !.  r 

0  Dufii.i",  rns*,  O.  B.  ITJI,  or  ITM,  B««b 

1  Ea»l.  1'.  t:   c    10.  6 

,  7,  |i,  445. 

Price's  MS.  1  Kati.  I".  C.  c.  10.  ».  3.  p.   437, 

n  1  tlBlcSJR.     al 

l,st.  r.'J,   6(1.      1    Hiw!i 

.      438.     The  jmijBs  ihu.  dil&rms  in  opinioD,  ii 

P.C.  c.  4I.S.  3.     Su 
c.  10. 1..  a.  ]..  4.iJ. 

iin.  117.     1  E.<it.  v.    C 

.      was  pr.i(inscd  10  diKhargc  Ihe  special  yetdki. 
and  inJiLi  Ihc  poiiy  lot  a  misdemeaooiu. 

,   «  B..«fnV  <-,«.  0, 

,B.Ol-.  un.^ci-.y^: 

CHAP.  \i.  $  1.]  Of  Rape.  804 

at  a  trial  for  this  offencey  adopted  the  doctrine  of  the  proof  of 
emission  being  necessary :  (r)  but  that  great  ci*own  lawyer^ 
Mr.  J.  Foster,  licid  otherwise  upon  a  similar  occasion,  (s)  as 
did  Clive,  J.  upon  another  trial  a  few  years  afterwards,  (f) 
The  matter  was  furtlier  considered,  in  a  case  where  the  pro- 
secutrix could  not  prove  any  emission ;  and  Bathurst,  J.  di- 
i-ected  the  juiy,  that  if  they  believed  that  the  prisoner  had  his 
will  of  hep,  and  did  not  leave  her  till  he  chose  it  himself,  they 
should  find  him  guilty,  though  an  emission  w  ere  not  proved ; 
and  after  the  jury  had  returned  a  verdict  of  guilty,  he  said, 
that  it  was  always  his  opinion,  that  it  was  not  necessary  to 
prove  emission ;  and  Smythe,  B.,  who  was  present  at  tlic  trial, 
was  clearly  of  ihe  same  opinion,  (u)  And  in  a  case  which  has 
been  before  mentioned,  where  it  was  agreed  that  the  least  de- 
gree, of  penetration  was  sufficient,  it  seems  that  the  jury  were 
directed  by  Ashhurst,  J.  that  if  the  penetration  were  proved, 
the  rape  was  complete  in  law.  {w)  The  weight  of  the  autho- 
rities, therefore,  after  these  cases  had  been  decided,  was  sup- 
I>osed  to  be  much  against  the  necessity  of  the  proof  of  emis- 
sion as  well  as  penetration,  (x) 

*But  a  more  recent  case  appears  to  have  introduced  the  [*  805] 
conti'ary  doctrine.  The  case,  which  was  reserved  for  the  opi- 
nion of  the  judges,  stated,  that  the  fact  of  penetration  was  po- 
sitively sworn  to ;  but  that  there  was  no  direct  evidence  of 
emission.  From  interruption,  it  appeared  probable  that  emis- 
sion was  not  effected ;  and  the  jury,  under  the  direction  of  the 
learned  judge,  who  tried  tlie  prisoner,  found  a  verdict  of  guil- 
ty, but  said,  that  tliey  did  not  find  the  emission.  Upon  this 
case  three  of  the  judges  (y)  held,  that  the  offence  was  complete 
by  penetration  only ;  but  seven  of  them  (z)  held  both  emission 
and  penetration  to  be  necessary :  they  thought,  however,  that 
the  fact  should  be  left  to  the  jury.  One  judge  was  absent ;  (a) 
and  Lord  Mansfield  only  stated,  that  a  great  majority  seem^ 
ed  to  be  of  opinion  that  both  were  necessary.  It  is  said  that 
the  majority,  in  this  case,  proceeded  upon  the  ground  that 
cai*nal  knowledge  (which  they  considered  coul^  not  exist  with- 
out emission)  was  necessary  to  the  consummation  of  the  o{- 
fence :  but  tliat  thi§  definition  was  denied  by  the  others,  who 
observed,  that  carnal  knowledge  was  not  necessary  to  be  laid 
in  the  indictment,  but  only  that  the  defendant  ravished  the 
party.  (6) 

Upon  the  authority  of  this  case  it  seems,  therefore,  that  at 

r  CaTe*s  case,  O.  B.   1747,  Serj.  For8ter*s         y  Lord  Loughborough,  BuUer,  J.  (who  tried 

MS.  1  East.  P.  C.  c.  10.  s.  3.  p.  438.  the  prisoner)  and  Heath,  J. 

s  1  East.  P.  C.  ibid.  a  Skyoner,  Ld.  C.  B.,  Goold,  Willet,  Adf 

/  Bloorofield^s  cape,   Thelford,   1758,  Serj.  hurst,  and  Nares,  Justices,  and  Eyre  and  Ho- 

Forster^s  MS.  1  East.  P.  C.  ibid,  tham.  Barons. 

u  Sheridan^s  case,  O.  B.  8  Geo.  IIL  2  MS.         a  Perrrn,  B. 
Sum.  333.    1  East.  P.  C.  c.  10.  s.  3.  p.  438.  6  HilFs  case,  1781.  MS.  Gould  and  Bailer. 

w  Russen^s  case,  anUy  note  (o).  Justices.  1  Eaat.  P.  C.  c.  10.  s.  3.  pw  439,    ' 

.t:  1  East.  P.  C.  c.  10.  s.  3.  p.  439. 
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the  pfenent  time,  tbe  offimce  wodi  Mt  be 
plete  withoat  eooM  proof  or  the  eMiarioeei 
trine  III  not  Am  fron  coiuidfrahle  Aflcdiji 
be  fUriy  open  to  the  obeerrationb  Hut  ^nhore  Hm 
proceeded  to  the  extent  of  u  actnl  ptiihnUenrflfco 
pj  ralierer*8  body,  an  Injury  of  tke  Vl^eit  kM  hnn  1 
[*  806]  fected.    The  qnick  sense  of  hononv  the  •mMt9tyMam,^Mdk 
natnTC^  In  order  to  render  the  ses  natnUe^  knn  ImpnnM  in 
the  fenule  heart.  Is  violated  beytni  redenvlkHi}  nni  Iho 
jnrious  consequences  to  sociefy  are  in-  mtrj  renpect 

plete. (e) 

Supposing,  Iiowever,  that  rwisiinn  Is  necessafjf.  k 
that  penetration  is  prima  Tacie  erUeBce  of  H^  ndeis  Hw 
trary  appear  probable  from  the  drcmnataaoea.  ( J)  Thns^ 
where  a  woman  swore  that  the  deftniaat  had  his  wffl  with  heiv 
and  had  remained  on  her  body  atf^Wngasheplnndf  hi^oonH 
not  speak  as  to  emission*  Bulier,  J.  saM,  thatH  Mi 
eridence  of  a  rape  to  be  left  to  the  jnrT«(e)  Aaiha 
ed  a  case,  which  lie  recollected,  of  anindkimiind  Jh 
where  the  woman  had  sworn  that  she  did  Mt  pegcdfO  m 
tiling  come  from  the  man,  and  that,  ttiongh  she  mmI  aaagr  dUl- 
dren,  she  never  was  In  her  life  seasible  of  enriiBiki 
man ;  and  that  this  was  ruled  not  to  InvilMsto  Hm 
which  she  gave  of  a  rape  havinabeenooounHMiMi  lerw  fa 
a  case  wliere  the  party  ravished  had  died  belwts  flm  Md^  feer 
deposition,  corroborated  by  other  evidence  of  acHnsi  ftrceaad 
penetration,  was  held  sufficient  to  warrant  a  oonvidtafe»1hslnA 
tliere  did  not  appear  to  be  any  direct  evidence  of  emlsdsft.  It 
was  left  to  the  jury  to  determine  whetfier  tiie  crime  had  hem 
completed  by  penetration  and  emission ;  and  they  were  directr 
ed  that  they  might  collect  tlie  fact  of  emission  Crom  the  evi- 
dence, though  the  unfortunate  giri  was  dead,  and  oonM  not 
therefore  give  any  further  account  of  the  transactMNi,  then 
[*  007]  ^Hhat  which  was  contained  in  her  deposition  beibre  tte  ma- 
gistrate. {/) 

It  appears  always  to  have  been  admitted,  that  emissio  se- 
minis  of  itself  makes  neither  rape  nor  sodomy ;  bat  U  is  spoken 
of  as  prim4  facie  evidence  of  penetration,  (g) 

As  the  absence  of  previous  consent  is  a  material  ingredient 
in  the  oifence  of  rape,  it  must  be  averred  in  the  indictment ; 
where  it  is  usually  expressed  by  stating  that  tlie  fact  was  done 


Of  the  in- 
dicUMBt. 


e  1  East.  r.  C.  c.  10.  s.  3.  p.  43G,  437. 
Fmi^ST4* 

i  The  maioritjr  of  the  judges  in  Hill's  case, 
«nffy  BOM  Of)f  ti^ovs^t  Um  question  of  erais- 
■Uii  WM  a  net  for  die  jur/ ;  swd  see  the  opi- 
nion of  Bathurst,  J.  BMle,  804,  and  see  1  East. 
P.  C.  c.  10.  s.  3.  p.  440. 

€  Hamwood^s  case,  tf^JmeketUr^  Spr,  Its. 
1917. 1  East.  P.  C.  c  10.  f.  3.  p.  440.  The 
Mlctinent  was  for  an  assault  with  intent  to 


r.ivi»li ;  and  ilie  learrc!  jud^e  ordered  the  de* 
fondant  to  be  acquitted  of  that  cbarfey  upon 
the  eridcnce  appearing  to  amount  to  proof  of 
an  actual  rape. 

/  Fleniming  and  Windham  (case  tit^)  S 
Uach  854. 

g  1  Hale  628.  1  Hawk.  P.  C.  c.  4.  t.  S.  9 
Inst.  60.  But  gtutre  bow  far  it  can  be  taken 
as  evidence  of  penetration. 


CHAP.  YI.  $  1.] 
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**  agaiust  the  will"  of  the  party.  (A)  It  is  essential  to  avcTf 
tliat  the  offender  did  feloniously  *^  ravish"  the  party ;  and  the 
omission  of  the  word  ravislied  will  not  be  supplied  by  an  aver- 
ment that  the  offender  <<did  carnally  know,"  &c.(i)  It  has 
been  considered,  that  the  words  *^  did  carnally  know"  are  not 
essential,  on  the  ground  that  rapere  signifies  legally  as  much 
as  camaiiter  cognoscere :  (k)  but  they  ai*e  at  any  rate  appro- 
priate in  describing  tlie  nature  of  the  crime,  and  appear  to  be 
generally  used,  (l)  The  omission  of  them  would  not,  there- 
fore, be  prudent  (m)  The  indictment  usually  concludes 
^^  against  the  form  of  the  statute ;"  but  as  the  offence  was  an- 
ciently, as  has  been  shewn,  (n)  a  capital  felony,  such  a  con-  ^ 
elusion  has  been  thought  to  be  unnecessary,  (o) 

*It  is  clear  that  the  party  ravished  is  a  competent  witness:  r*  8081 
and  indeed  she  is  so  much  considered  as  a  witness  of  necessi-  tbt  party 
ty,  that  where  a  husband  has  been  charged  with  having  as-  ra?isCd  it 
sisted  another  man  in  ravishing  his  own  wife,  the  wife  has  f^^^*^.* 
been  admitted  as  a  witness  against  her  lifsband.  (p)  ness. 

But  though  the  party  ravished  is  a  competent  witness,  flie  But  her 
credibility  of  her  testimony  must  be  left  to  the  jury,  upon  the  credibility 
circumstances  of  fact  which  concur  with  that  testimony.  Thus,  ^uiejury 
if  she  be  of  good  fame  ^  if  she  pi*esently  discovered  the  offence,  upon  tbe 
and  made  search  for  the  offender ;  if  she  shewed  circumstan-  cp^^curnng 
ces  and  signs  of  the  injury,  whereof  many  are  of  that  nature  Vt^tti 
that  women  only  are  proper  examiners ;  if  the  place  where  the 
fact  was  done  were  remote  from  inhabitanti  or  passengers ;  if 
the  party  accused  fled  for  it ;  these,  and  the  like,  are  concar- 
ling  circumstances,  which  give  greater  probability  to  her  evi- 
dence. (9)    But  if,  on  the  other  hand,  the  witness  be  of  evil 
fame*  and  stand  unsupported  by  others ;  if,  without  being  un- 
der controul,  or  the  influence  of  fear,  she  concealed  the  injury 
for  any  considerable  time  after  she  had  the  opportunity  of 
complaining ;  if  the  place  where  the  fact  is  alleged  to  have 
been  committed,  was  near  to  persons  by  whom  she  might  pro- 
bably have  been  heard,  and  yet  she  made  no  outcry;  if  she 
has  given  wrong  descriptions  of  the  place ;  these,  and  the  like 
circumstances,  afford  a  strong  though  not  conclusive  presump- 
tion that  her  testimony  is  feigned,  (r) 

The  application  of  these  and  other  rules  upon  this  difficult  Great  cau- 
subject  should  always  be  made  with  due  regard  to  the  cautious  ^^^  *°  ** 


h  Cro.  Circ.  Comp.  401.  2  Stark.  Crim. 
Plead.  409.    3  Chit.  Crim.  Law,  815. 

t  1  Hale  628,  632. 

k  Slott.  180.  and  see  2  Hawk.  P.  C.  c.  25. 
t.  56.    Staundf.  81.    Co.  Lit.  137. 

/  See  the  Precedents  referred  to,  ante,  note 

m  1  East.  P.  C.  c.  10.  s.  10.  p.  448.  2 
Stark.  Crim.  Plead.  409.  note  {p).  3  Chit. 
Crim.  Law  812.  It  is  laid  down  generally, 
in  tone  of  the  books,  that  the  indictment  must 


be  rapxiil  tt  camaHier  cognqmi^  1  Hala  dSt, 
632. 

n  ^nte,  800. 

o  1  East.  P.  C.  c.  10.  s.  10.  p.  448.  bat  ica 
2  Stark.  Crim.  Plead.  409.  note  fo). 

p  Lord  Castlehaven^s  case,  1  St.  Tri.  387. 
1  Hale  629.  Hutt.  116.  1  Str.  63S.  Anie; 
802. 

q  4  Elac  Com.  SIS.  1  East.  P.  C.  c.  10.  t. 
7.  p.  445. 

r  4  Blac.  Com.  213, 314.  1  East.  P.  C.  c. 
10.  St  7.  p.  445.  446. 
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MdMtiM  abterratldM  of  a  great  ud  fifmAmmi  jptou 
P  809]  Miym  «<  It  is  true,  that  rape  is  a  Mik  MbMHo 
trial  oTihii  tberelbre  ought  eeverrly  and  iwppiHallj  to  he  y 
^  death :  but  it  must  be  raaemheMy'  th«fc  ttk  a» 

easily  to  be  made  and  hard  to  he 
fentkd  by  the  party  accused,  ~ 
He  then  mentions  two  remarkable 

tioB  Tor  this  crime  that  had  come  wUMm  hb  oiwb  kMvb^; 
and  concludes^  **  1  mention  these  instanoss^  Umit  wm  may  he 
the  BMire  cautbras  upon  trials  of  eftteaefftlsitBieb^fai^' 
in  the  court  and  jury  may»  with  m  mneh  ease^  heimpaaad  ■»- 
OB  without  great  care  and  YJgilaacief  the  heiMMHaa  aff  IM' 
offence  many  times  transporfingthejndge.aad  joy  with  m 
much  indignation,  that  they  are  omr  hairtily  canM  to  the 
conviction  of  the  person  accused  tlMwsf^  hj  the  oiMidart  tra- 
timony,  sometimes,  of  malicious  aad  fhbe  wiUmon.'*  (I) 

It  has  been  alreaihLmentionedy  timttiusoltana  la  an^ectad 
to  capiul  punisbflMi}i«cing  made  fEtoay  wilkift  heneit  of 
clenj,  by  18  Elix.  c.  f •  (a) 

Where  there  is  no  reason  to  expect  ttat  the  tocto  ami  dr- 

"^^^    eomstances  of  the  case,  when  girea  in  evideBoc^  wfll 

i^i!j       that  the  crime  of  raiie  has  been  conpletody  the  pnpc 

will  be^  to  prefer  an  indictment  at  oommon  iaWf  torn 

with  intent  to  ravish ;  which  olbiioe^  tha^gfi  mij  a  mMt^ 

meanour,  yet  is  one  of  a  very  anravaitod  natarsb  aad  has^  fai 

many  instances,  been  visited  witheiempiafy  pnriihBBBBt(v) 

[*  810]  But  this  procoeding  should  not  be  adopted  ^where  ttnre  isany 

probability  that  the  higher  offence  will  be  proved  $  as  whui, 

upon  an  indictment  for  an  aHsault  with  intent  to  commit  a 

rape,  the  prosecutrix  proved  a  rape  actually  committed,  a 

learned  judge  directed  an  acquittal,  on  the  g^ronnd  that  the 

misdemeanor  was  merged  in  the  felony,  {x) 


OCMtl- 


SECTION  II. 

OP  THE   UNLAWFUL   CARNAL  KMOWLEDOB   OP  PBSffALK 

CUILDREH. 

The  carnal      In  rape,  OS  we  liavc  seen,  the  carnal  knowledge  must  be 
knorledge  against  the  tvill  of  tlic  party :  hut?  by  the  fourtli  section  of  the 


s  1  Hale  635. 
I  1  Halt  S96. 
«  Ante.  801. 

m  To  toe  extent  of  fine,  imprisonment,  and 
l^UloiT,  and  finding  sureties  for  good  behaviour 
fcr  \m^  1  East.  P.  C.  c.  10.  s.  4.  p.  441.  The 
INq^Wuiient  of  the  pillory  could  not  now  be 
Ivpoeed  for  such  offence,  in  consequrncc  of 
tbt  H  Geo.  UI.  c.  139.  and  with  renpect  to 


sureties  for  good  behaviour  fur  life,  it  is  ob- 
served, that  such  part  of  the  sentence  is  not 
consonant  to  the  practice  of  our  present  cou- 
stitution  in  the  apportionment  of  discretiona- 
ry punishment ;  as  tending  to  imprisonment 
fur  life.     East.  P.  C.  ibid, 

X  Harmwood's  case,  eor.  Buller,  J.  Win* 
Chester  Spr.  Ass.  1787,  1  East.  P.  C.  c.  8.  s. 
5.  p.  411.  and  c.  16.  s.  3.  440.     .fyife,  806. 
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statute  18  Eliz.  c*  7.  cari^al  knowledge  of  any  woman  child  ef  a  child 
under  the  age  of  ten  years,  is  made  felony  without  benefit  of  y^JJ^f^ 
clergy ;  and  this  witliout  any  reference  to  the  consent  or  non-  made  fcliJ- 
consent  of  the  chihl,  which  must  therefore  be  considered  as  "y  without 
immaterial.    The  statute  enacts,  "  that  if  any  person  shall  is^SiJ-cf?, 
unlawfully  and  carnally  know  and  abuse  any  woman  child  un- 
der the  age  of  ten  years,  every  such  unlawful  and  carnal  know- 
ledge shall  be  felony  ;  and  the  offender,  thereof  being  duly  con- 
victed, shall  suffer  as  a  felon  without  allowance  of  clergy." 

It  appears  at  one  time  to   have  been  thought,  that  the  J^^J{^^^ 
carnal  knowledge  of  a  child  above  the  age  often  and  under  of  a  child 
t^Tlve  years  was  rape,  though  she  consented ;  twelve  years  above  ten 
being  the  age  of  consent  in  a  female,  and  the  statute  Westm.  J^Jeive  ^^^"^ 
1.  c.   13.,   which  enacts  ^^  that  none  do  ravish  any  maiden  years  old, 
within    agef    neither   by   her   own   consent   nor   without,*'  «n?j«a 
being  admitted  to  refer  by  the  w^ords  "  within  age^**  to  the  "du/bj^*" 
age  of  twelve  years,  y)   It  is,  however,  now  well  established,  stat. 
*that  if  the  child  be  above  ten  years  old  it  is  not  a  felonious  [*  811} 
rape,  unless   it    be  against  her  will  and  consent  («)   But  Wertm.  i. 
children  above  that  age,  and  under  twelve,  are  still  within  ^'  ^^' 
the  protection  of  this  statute  of  Westm.  1.  c.  13.,  the  law 
with  respect  to  the  carnal  knowledge  of  such  children  not 
having  been  altered  by  either  of  the  subsequent  statutes  of 
Westm.  2.  c.  34.  or  18  Eliz.  c.  7.  (a)     The  statute  Westm. 
1.  c.  13.  makes  the  deflowering  a  child  above  ten  years  old 
and  under  twelve,  thougli  with  her  own  consent,  a  misde- 
meanour p*mishable  by  two  years'  imprisonment,  and  fine  at 
the  king's  pleasure.  (6) 

It  is  said,  that  an  indictment  on  the  statute  18  Eliz.  c.  7.  indictment 
for  deflowering  a.  child  under  ten  years  of  age,  ought  to  °"^*  ^'*'" 
conclude  ^*  against  the  form  of  the  statute,^'  because  the 
crime,  as  well  as  the  punishment,  is  created  by  that  sta- 
tute, (c)  And  that,  on  the  same  account,  it  is  necessary  for 
the  indictment  to  pursue  the  words  of  the  act,  and  charge 
that  the  defendant  feloniously,  unlawfully,  and  caiiiaUy 
knew  and  abused  the  party,  being  under  the  age  of  ten  years, 
without  adding  the  word  ravished,  {d) 

Upon  prosecutions  for  this  offence,  it  is  an  important  Testimony 
ccNOisideration,  how  far  the  child,  upon  whom  the  injury  has  o^^^echUd. 
been  committed,  is  a  competent  witness.  In  former  times 
the  competency  appears  to  have  been  made  to  depend  upon 
the  age  of  the  child ;  and  when  the  rule  prevailed  that  no 
children  could  be  admitted  as  witnesses  under  the  age  of  nine 
years,  and  very  few  under  ten,  {e)  the  testimony  of  the  in- 

y  1  Hale  631      2  Inst.  180.     3  Inst.  60.  c  1  East.  P.  C.  c.  10.  s.  10.  p.  448. 

a  Sum.  112.   4  Blac.  Com.  212.    1  East.  d  Id.  Ibid. 

P.C.  c.  10.  s.  2.  p.  436.  e  Rex  o.  Travers,  1  Str.  700.  Rex  v.  Dtm- 

a  JirUe,  801.  nel,    1  East.  P.  C.  c.  10.  s.  5.  p.  44S.    1 

b  4  Blac.  Cora.  212.    1  East.  P.  C.  c.  10.  Hale  302.    2  Hale  278. 
s.  2.  p.  436. 


Sit  <y  the  Camal  JflwPb^gg  ^  CMMw.     [i 


Jared  child  must  have  been  for  the  iMst  put 
[*  812]  HMire  reasonable  rule  has,  howererp  baea  mmot  i 

it  appears  now  to  be  well  establkbed,  that  a  cfiU  af 
age,  if  capable  of  distingoishiiq;  between  foad  aad  anl, 
be  examined  upon  oath ;  but  thal^  whatever  wmj  he  te  i^ 
it  cannot  be  examined  unleea  awom.  if)  Bj  anch  capfr> 
hilitjr  of  diKtinguisbing  bt*tween  good  ani  ev3,  nut  he  ■■• 
dentuod  a  belief  in  Gml,  or  in  a  latare  atate  of  lewai^a  and 
puniehmenta;  from  which  the  cout  maj  he  aatioAed  that  tte 
witncaa  entertmns  a  proper  sense  of  the  daagBr  ani  iipietj 
of  falsehood,  {g) 

It  appears  to  have  been  alh>wed»  that  the fict  arthe chad's 
having  complained  of  the  injwy  receaflj  after  h  wraa  re- 
ceiveo,  is  conSrmator}'  evidence;  (&)  hat  whsra  the  duU  is 
not  fit  to  be  sworn,  it  is  clear  that  any  acoaaail  wMch  it  hmj 
have  ^ven  to  others  ought  not  to  he  reeeiva^  (0    TkmB, 


on  an  indictment  for  a  rape  on  a  chUd  of  Iva  foava  aff  upt. 


where  the  child  was  not  exr.niined,  hat  aa 

she  had  told  her  mother  about  three 

tioa  was  given  in  evidence  by  the  mothert  aad  the  ji 

victed  the  prisoner  principallyt  aa  waa 

evidence;  the  judges,  on  a  case  reserved 

thonght  the  evidence  clearly  inadmissihie  | 

was  accordingly  pardoned,  {k) 

In  all  cases  of  this  kind,  it  is  aadoohtsd|y  BMch  ta  he 
wished,  that  in  order  to  render  the  evidence  af  the  child 
credilile,  there  should  be  some  concurrent  IrwitiBMaj,  nf  tisMi, 
place,  and  circumstances  ni  order  to  make  out  the  foct;  aad 
tiiat  the  conviction  Hhould   not  be  grounded  singly  en  ^ 
unsupported  accusation  of  an  infant  under  years  of 
[*  813]  lion.  (/)    But  no  general  rule  can  be  laid  down  on  the 
ject  $  and  as  a  prisoner  luay  be  legally   convicted  on 
evidence,  alone  and  unsupported,  the  degree  of  corrobora- 
tion which  tlie  account  given  by  the  witness  requins  is  a 
question  exclusively  for  the  jury,  from  all  the  circumstaaoeB 
of  the  case,  and  especially  from  the   manner  in  which  the 
( hild  has  given  its  evidence.    That  evidence  may  he  such  » 
to  leave  no  reasonable  doubt  of  the  prisoner's  gidl^  althon^ 
it  stands  unsupported  by  other  witnesses,  (m) 
Postpouf-        Wliei*e  a  criminal  prosecution  was  coming  on  to  be  tried, 
BMut  of  the  ^^  J  ^1^^  learned  judge  found  that  the  principal  witacas  was 
where  the    a  female  infant,  wholly  incompetent  to  take  an  oath»  he  post- 
child  was     poncd  the  trial  till  the  following  assizes,   and  ordered  the 
notcapabo  ^j^yj  ^^  ^^  iustructed  in  the  mean  time,  by  a  clei^maiit  in 

/  Brasier*s  case,  Readingy  Spr.  Ass.  1779,  poii,  Book  on  Evidence. 

1  East.  P.  C.  c.  10.   i.   5.  p.  443,  444.     1  h  Brazier's  rase,  onle,  note  (/). 

Laach  199,  S.  C.  Powelfi  case,  I  Leach  110.  t  Phil,  on  Evid.  15. 

BuU.  N.  P.  293.    4  Blac.  Com.  2J4.  k  Tucker's  case,   1808,  Phil,  on  EM.  15. 

g  Whitens  case,  1    Leach  430,   431,   and  /  4  Black.  Com.  214. 

tha  cases  cited,  id.  431.  note   (a),  and  9rr  m  Phil,  on  Kvid.  1ft. 
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the  principles  of  her  dutj,  and  the  nature  and  obligation  of  of  ^f big 
an  oath,  (n)     And  at  the  next  assizes  the  prisoner  was  put  ^««*n«>ny» 
upon  his  trial ;  and  the  infant,  being  found  by  the  court  on 
examination  to  have  a  proper  sense  of  the  nature  of  an  oath, 
was  sworn ;  and  the  prisoner  was  convicted  upon  her  testi- 
mony, and  executed.  (0) 


^CHAPTER  THE  SEVENTH. 

Of  Sodomy. 


[*  814] 


In  ti*eating  of  the  offence  of  sodomy,  peccatum  Mud  har- 
rUriUf  inter  Christianos  non  nominandunif  it  is  not  intended  to 
depart  from  the  i*eserved  and  concise  mode  of  statement 
whicli  has  been  adopted  by  other  writers. 

It  appears  from  different  authors   that  in  ancient  times  offence 
the  punishment  of  this  offence  was  death :  (a)   but  it  bad  '^^^  ^^^' 
ceased  to  be  so  highly  penal  when  the  statute  27  H.  YIIL  h.  vni. 
c  6.  again  made  it  a  capital  offen(;e.    That  statute  reciting  c.  6. 
that  there  was   not  sufficient   and  condign  punishment  ap- 
pointed and  limited  by  the  due  course  of  the  laws  of  the 
realm,  for  the  detestable   and  abominable  vice  of  buggery, 
committed  with  mankind  or  beast,  enacts,  ^^that  the  same 
offence  be  from   henceforth  adjudged  felony,  and  such  or- 
der and  form  of  process  therein   be  used  against  the  of- 
fenders as  in  cases  of  felony  at  common  law ;  and  that  the 
offenders  being  hereof  convicted  by  verdict,  confession,  or 
outlawry,  shall  suffer  such  pains  of  death,  and  losses  and 
jienalties  of  their  goods,  chattels,   &c.  as  felons  be  accus- 
tomed to  do  according  to  the  order  of  the  common  laws 
"^^of  this  realm;  and  that  no  person,  offending  in  any  such  of-  [*  815) 
fence,  shall  be  admitted  to  his  clergy.''  (6) 


n  Anon.  cor.  Rooke,  J.  at  Ghueester.  Mr. 
J.  Rooke  mentioned  the  case  on  a  trial  at 
the  Old  Bailey  in  1795,  and  added,  that  upon 
a  conference  with  the  other  Judges,  on  his 
return  from  the  circuit,  they  unanimously 
approved  of  what  he  had  done.  See  note  (a) 
to  V?hite*8  case,  1  Leach  430.  and  2  Bac. 
Abr.  577.  in  the  notes. 

o  Id.  Ibid, 

a  But  the  books  differ  as  to  the  mode  of 
punisbment.  According  to  Britton,  a  sodo- 
mit*  was  to  be  burnt,  Britt.  lib.  6.  c.  9.  In 
Fleta  it  is  said,  pecorantes  et  sodomitB  in 
terri  Tivi  confodiantur.  With  this  the  Mir- 
ror agrees :  but  adds,  <^  is»int  que  memoire 
seont  restraine,  pur  le  grand  abomination  del 
fait ;''  thereby  consigning  them,  with  just  in- 
dignation, to  shameful  and  eternal  oblivion. 


Mirr.  c.  4.  s.  14.  About  the  time  of  Richard 
the  First,  the  practice  was  to  hang  a  man, 
and  drown  a  woman,  guilty  of  this  ofieoce. 
3  Inst.  58. 

b  This  act  was  at  first  only  temporary,  bat 
made  perpetual  by  32  Hen.  VIII.  c.  S.  It  was 
afterwards  repealed  by  the  general  act  of  1 
Ed.  VI.  c.  12.  but  by  2  Ed.  VI.  c.  39.  the  of- 
fence was  made  felony  without  clergy,  tfaough 
without  loss  of  lands  or  goods,  or  corruption  of 
blood.  But  this  act  of  2  Ed.  VI.  was  repeal- 
ed by  the  1  M.  c.  1.  and  the  25  H.  VIH.  c.  9. 
also  stood  repealed  till  the  fifth  year  of  Eliia- 
beth.  '  Then  by  the  statute  5  Eliz.  c.  17.  the 
entire  act  of  25  H.  VIII.  c.  6.  is  revived  and 
re-enacted,80  that  the  offence  stands  to  this  day 
absolutely  felony,  without  benefit  of  cler^. 
1  Hale  669.  And  offenders  standing  mute,  not 


[ 


fCBCt. 


lee.  mkI 


ItkliclAtiit, 


815  «f  Soimng, 

The  oSence  conflists  in  a  carnal  knowledge  ooauultai 
against  the  order  of  nature  by  man'  with  nan  ;  or  in  the  Isbb 
unnatural  manner  with  woman ;  or  by  man  or  wonaa  ia  any 
manner  with  beast,  (c)  With  reapect  to  the  oamal  knowMgB 
necessary  to  constitute  this  offence,  as  it  is  the  same  tlmt  is 
required  in  the  case  of  rape,  it  will  be  soflciettt  to  refer  to 
the  preceding  chapter,  (d) 

Those  who  are  present,  aiding  and  abetting  in  fliia  olhicey 
are  all  principals,  and  deprived  of  the  beneSt  of  clergy :  (e) 
but  if  the  party  on  whom  the  offence  is  committed,  be  wldiia 
the  age  of  discretion,  niiroely,  under  fourteen,  (/)  it  ia  not 
felony  in  him,  but  only  in  the  agent  {g)  Ther^  may  be  ao- 
cessorie«  before  and  after  in  this  offence,  as  the  atalote  makes 
it  felony  generally ;  but  accessories  are  not  eiclnded  fit» 
clergy.  (A) 

The  indictment  must  charge  that  the  offender  with  contra  aa* 
f  *'8l6l  ^'^  *ordinem  rem  habuit  venereamet  camaBlBr  conoTiL  (i j 
But  it  is  said,  that  this  alone  would  not  be  aoBmnt;  aid 
that,  as  the  statute  describes  the  offence  by  the  term  <*  baggeryt'' 
the  indictment  should  also  charge  peccatumqne  illvd  aodomi- 
ticnm  Anglic^  dictum  iuggmf  adtunc  et  iUdem  Beqaitmv 
fehmice  diabolice,  ac  contra  naturam,  commiait^  ac  peipetra- 
vit  (*) 
Evitkuce.  That  which  has  been  before  stated  with  regard  to  tke  en- 
dence  and  manner  of  proofs  in  cases  of  rape*  ooriit  eqieeial^ 
to  be  observed  upon  a  trial  for  this  still  more  heinew  oifaKei 
When  strictly  and  impartially  proved,  the  offence  well  merits 
strict  and  impartial  punishment :  but  it  is  from  its  natnre  so 
easily  charged,  and  tlie  negative  so  difficult  to  be  proved,  that 
the  accusation  ought  clearly  to  be  made  ouL  IThe  evidence 
should  be  plain  and  satisfactory,  in  proportion  as  the  crime  is 
detestable.  (/) 

In  cases  where  it  is  not  probable  that  all  the  circumstances 
necessaiT  to  constitute  this  offence  will  be  proved,  it  may  be 
advisable  only  to  prefer  an  indictment  for  an  assault  with 
intent  to  commit  an  unnatural  crime.  And  it  siiould  be 
observed,  that  the  mere  soliciting  another  to  the  commis- 
sion of  this  crime  has  been  treated  as  an  indictible  offence,  (at) 


Attempts  to 

GomBfiit 

sodomy. 


Uirectly  aiisworiii;:,  Of  ciiallrnuiiu  por«.'n:p!i>- 
riljT,  above  twenty,  itre  depiived  orrlcrcy,  by 
the  general  enactinrui  of  thv.  :)  and  4  \V.  uml 
M.  Ca  9  *•  3* 

«lHak669.  Sum.  117.  3  lust.  58,  51>.  I 
Hawk.  P.  C.  c.  4.  6  Bac.  Ab.  Sodomjf.  4 
Blac.  Cora.  215.  1  Bum.  Just.  Bugf^erjf,  1 
East.  P.  C.  c.  14.  8.  1.  Wiseinau  s  case,  For- 
tesc.  91. 

d  Ante,  803  tt  sequ. 

e  1  Hale  670.  3  Inst.  59.   Fust.  422,  423. 

/  .f  Jiff,  8,  9. 


S  1  HiUe  uTO.     3  Inst.  .';9.    1  East.  P.  C.  c. 
14.  s.  2, 

A  rHale  670.     Fost.  422,  423. 

I  I  Hank.  P.  C.  c.  4.  s.  1.    3  loft.  58,  59. 

it  Fost.  424.  irl'rrrin;;  to  Co.  Ent.  351.  b.  as 
a  precedent  settled  by  great  advice. 

/  4  Blac.  Com.  215.  jintt,  808,  809. 

m  See  a  precedent  of  an  indictmant  for 
sucb  solicitation,  2  Chit.  Crim.  L.  50.  And 
for  the  principles  and  cases  upon  which  such 
an  indictment  mav  be  supported,  see  anif^ 
fil,  62. 


I 

I 
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»(  HAI'TER  THK  EIGHTH. 

Of  the  Fardblr  Mdttei'mu  and  VnUiwful  Taking  Jway  i^  h't- 
mtUes;  and  of  Clandesliiu  .Harriagei, 

It  appears  ta  bi>  tlin  better  opinion  that  ir  a  man  mury  a  obetm  • 
woman  uinlpr  agp,  withuut  the  consent  <if  hor  latLi'r  or  guiu-<  """ 
<Uan.  it  will  nnt  he  an  indirtahlc  oflTenco  at  rommon  Ikw.  (a) 
But  ir  chililrcn  be  taken  from  thi-ir  pai-cnts  or  gnardians, 
tH"  "thci-s  rntrtistril  witli  (he  caw  wf  them,  by  any  Hinioter 
rooaiiH;  cithei*  by  vinlrnct,  deceit*  conspii-acy,  or  any  c^nrnipt 
ur  improper  ]>racticoa,  an  by  intoxication ;  lor  the  pur|iow  of 
marrying  them;  it  apiwars  that  such  criminal  niftuns  will 
iTndcr  the  acts  of  an  offbnre  at  common  law.  thongh  the  par- 
ties theiMsrlvcn  may  he  consenting  to  the  tnarriagt'.  (b)  And 
ntductioH  may  he  attended  with  audi  circumslanceo  as  to  make 
it  an  indictable  ollencc.  A  case  i»  rciiurtrd  where  Loi'd  Grey 
and  others  were  charged,  by  an  information  at  common  law, 
witli  conspiring  and  intending  the  ruin  of  the  Lady  Uenrietta 
BiTkelwy,  tlicn  iv  virgin  unman'ied  within  tlte  «g«  of  eigJit«eii 
years,  one  of  the  daughters  of  the  Earl  of  Berkeley,  (dhe  be- 
ing under  tJie  custody,  ^c.  of  ber  father,]  mid  soliciting 
Iter  ta  desert  her  father,  and  tn  roinmlt  whorodoin  and  adul- 
tery with  Lord  Grey,  who  was  the  husband  of  another  daugh- 
ter of  the  Ear)  of  Berkeley,  sifter  of  the  Lady  ilenrivttn,  anil 
to  live  and  cohabit  with  him:  and  furtlier.  the  defendants 
wei-e  charged  that,  in  prosecution  of  such  conspiracy,  they  »  oigi 
took  away  the  *tady  Henrietta  at  night,  from  her  father's  bouse  I-  -L 

and  custody,  and  against  his  will,  and  caused  her  tu  live  aod 
cohabit  in  divers  secret  places  with  Lord  Grey ;  to  the  ru]n  of 
the  lady,  and  to  the  evil  example,  Ace.  The  defcndanta  wdre 
found  guilty  i  though  there  was  no  jiroof  of  any  force,  lint  on 
the  contrary  it  appeared,  that  the  lady,  who  was  herself  ex- 
amined on  a  witness,  was  ih-sirous  of  leaving  her  fatticr'a 
kouae.  and  concun-rd  in  nil  the  measures  taken  for  Iter  dc- 
partun?  and  s»bitequent  concealment.  It  was  not  nhenii  that 
any  artifice  was  uae4l  to  prevail  on  her  to  leave  lier  fntbrr's 
house ;  but  the  case  was  put  tijMn  the  ground  that  there  was  a 
solicitation  and  enticement  of  her  to  unlawful  liitt  by  LonI 
Grtry  who  was  the  principal  person  concerned,  the  otbera  be- 
ing his  serv'ants,  or  persons  acting  by  his  command,  and  un- 
der his  controul.  (c) 

The  forcible  abduction  and  tialawfnl  taking  away  of  wonieu  oflencMbf 
and  female  cliildren,  are  made  highly  pCJial  by  the  provisious  bhiumi. 
of  several  statutes. 

a  1  Eaai.  P.  C.  c.  II.  >.  9.  p.  ASS.  inifd(<Ri«an*t,  in  prMUiinc  *  mMnitgi  with  « 

i  H.lbid.ii.*&9.  AndSMlnaChll.Cdin.       minor,  by  Mm  alffpitieiX. 

.713.  ■niiccdcni  of  aa  iafoinittioa  for  a  '  Rh  r.  Lord  (Itev.  ■nd  nUieit,  Sgt.  TH. 

sig.    1  Ean.  r.  C.  I.  It  >.  10.  p.  (CO. 
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3H.VII.C.      The  statute  3  IL  VII.  r.  S.  relates  to  the  forcible  taking 
2.  niakM     awHv  of  u  wuinsin  uf  sulistancc  against  lier  will.     It  recites 

the  forcibic     ,•'  ii.i  "•■  i-  •• 

ukiDK         tliat  %vouiciu  as  well  maidens  as  widows  and  wives,  having 

away  of  a  HubstuHCTs,  some  in  gumls  moveable,  and  Bomc!  in  lands  and 

•LbHuncea  tenements,  anfl  some  being  heirs   apimrent  unto  their  an- 

friony.        restors«  for  the  lurre  of  siirli  substances,  had  been  oftentimes 

taken  by  misdoei*s.  contrary  to  their  will,  and  after  married 

t«)  such  misdoers,  or  to  others  by  their  assentf  or  defiled,  to 

the  great  displeasuiv   of  liod.  and  contrary  to  the   king's 

laws   and   disparagement  of    the  said    women,   and    utter 

heaviness  and  discomfort  of  their  friends,  and   to   the   evil 

ensample  of  all  otlier:  and  tlien  enacts,  *Mkat  what  person 

or  personsfrom  henreforth  that  takcth  any  woman  so  against 

her  %\ ill.   unlawfully;  that  is  to  say,  maid,  widow  or  wife, 

[*  819]  that  sucli   taking,  procuring,   and  abetting  to   the    ^same, 

and  also  receiving  wittingly  tlie    same    woman,  so  taken 

against  her  will,  and  knowing  tlie  same,  be  felony;  and  that 

such  misfloers,  takers,  and  pn)curators  to  tlie  same,  and  recei- 

toi*s,  knowing  the  said  ofTence,  in  form  aforesaid,  be  henceforth 

reputed  and  judged  as  principal  felons,    ProWded  aliXrays,  that 

this  act  extend  not  to  any  person  taking  any  v/oman,  only 

claiming  her  as  his  ward  or  bond  woman,*' 

£1^  ?  9       "^^^  *^^  '^*'^*  ^-  ^-  **•  >•  ^"a^ts,  "That  all  and  every  such 
takes  away  pcrs^m  and  iiersons,  ;is  shall  be  convicted  or  attainted  of  or  for 
ciergj  (torn  anv  offeuce,  math'  felony  by  the  3  IL  VII.  c,  S.  or  who  shall  be 
*e!**  **^"    *'*"'^^^*^  *^'"*  arraigned  of  or  for  any  such  offence,  and  stand 
mute,  or  make  no  direct  answrr,  or  shall  challenge  pererop- 
tt)rily  above  tlic  number  of  twenty,  shall,  in  every  such  case, 
suffer  death  without  an>  heiirfit  of  clergy."     The  second  sec- 
tion pn>vi(les,  that  tlic  art  shall  not  extend  to  take  away  die 
benefit  of  clergy,  but  oii1\  fi*om  such  ])ei*son  and  persons  as 
shall  be  principals  or  piHjcuirrs,  or  accessories  before  such 
offence  committed/' 
AcccMo-  It  lias  been  incido  a  question  of  considerable  doubt  whether 

[iwV  whe"    FJso"«  "  receiving  wittingly  the  woman  so  taken  against  her 
ther  UioMs    will,  and  knowing  the  same,"  are  ousted  of  clergy  by  this 
^**?°  7be      ^^^^"^^  ^^  Elizahetli.     it  has  been  said,  that  being  declared  to 
wiman,*af-  ^c  principal  felons  by  the  statute  II.  VII.  c.  2.  which  enacts, 
ter  the  fact,  that  sucli  **  receilors^*  he  adjudged  principal  felons,  they  arc 
«Tcie"el*^  otisted  of  clergy  by  the  subsequent  statute,  which  takes  away 
clergy  fi-oin  all  "  principals"  under  the  former  statute  of  H. 
VII.  ((/)     But  upon  this  it  has  been  ohser\ed,  Uiat  by  the 
proviso  at  the  end  of  the  statute  of  Elizabeth,  it  seems  to  have 
been  the  intention  of  the  legislature  to  save  the  receivers  of 
the  woman  after  the  fact  fn>m  being  ousted  of  clergy :  that 
[*  B20]  this  proviso,  distinguishing  ♦between  principals  and  acces- 
sories before,  all  of  whom  were  made  principals  by  the  former 
statute,  must  be  taken  to  mean  such  pruicipals  as  were  deemed 

'f  1  H\)e  6tll.     Hi.!  .1  qmf,-f\?  iiii<:pj  tD  »*ii<  •'oririiip  hv  the  Ifiirnrd  amliui. 
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such  at  common  law  ^  and  that  the  receiver  of  tlie  woman  comes 
more  properly  under  the  notion  of  an  accessory  after  the  fact, 
than  of  a  principal,  (e)  It  is  agreed  that  those  who  receive 
the  offender,  knowingly,  are  only  accessories  after  the  fact, 
according  to  the  rule  of  the  common  law,  and,  as  such,  clearly 
not  excluded  fi-om  clcrgj'.  ffj  With  respect  to  those  who  ai-e 
only  privy  to  the  marriage,  but  in  no  way  parties  or  consent- 
ing to  the  forcible  taking  away,  it  has  been  holden  that  they 
are  not  within  the  statute,  (g) 

It  is  no  sort  of  excuse  that  the  woman  was  at  first  taken  ^°"*jy*^r 
away  with  licr  own  consent,  if  she  afterwards  refused  to  con-  statute  3 
tinuc  with  the  offender,  and  was  forced  against  her  will ;  for,  H.  vii.c.2. 
till  the  time  when  the  force  was  put  ujion  her,  she  was  in  her 
own  power ;  and  she  may  from  that  time  as  pn)perly  be  said  to 
be  taken  against  her  will,  as  if  she  had  never  given  any 
consent.  (A)    It  is  necessary  that  the  woman  taken  away  be 
married  or  defiled  by  the  misdoer,  or  by  some  others  with  his 
consent ;  but  if  she  were  under  force  at  the  time  of  tlie  taking, 
it  is  not  at  all  material  whether  she  were  ultimately  married 
or  defiled  with  her  own  consent  or  not ;  for  an  offender  shall 
not  be  considered  as  exempted  from  the  pn)visions  of  the  sta- 
tute, by  having  prevailed  over  the  weakness  of  a  woman,  whom 
he  got  into  his  power  by  such  base  means,  (t) 

If,  however,  a  woman  be  taken  away  forcibly  in  one  county,  Of  the 
and  afterwards  go  voluntarily  into  another  county,  and  be  there  ^^^^^  ^J," 
married  or  defiled,  with  her  own  consent,  the  fact  is  not  indict-  offence 
able  *in  either  county;  on  the  ground  that  the  offence  was  [*  821] 
not  complete  in  either :  but  if,  by  her  being  carried  'into  the  shall  be 
second  county,  or  in  any  other  manner,  there  be  a  continuing  ^^"^^  *°^^^ 
force  in  that  county,  the  offender  may  be  indicted  there;  though  committed. 
the  marriage  or  defilement  ultimately  took  place  with  the 
woman's  own  consent  (j) 

The  doctrine,  that  there  must  be  a  continuance  of  tlic  foi-cc  Case  of 
into  the  county  whci-e  the  defilement  takes  place,  was  recog-  ^^^on'* 
nized  and  acted  upon  in  a  case  of  recent  occurrence,  and  one  and  Lou- 
by  which  a  great  deal  of  public  interest  was  excited.    The  ^©n  ^or- 
prisoners,  Lockhart  Gordon,  a  clergyman,  and  Loudon  Gor-  ^^^^  ^e^a 
don,  his  brother,  were  indicted  upon  this  statute,  for  the  forci-  conUnu- 
ble  abduction  of  Rachael  Antonina  Lee,  under  the  following  *^°^  °^^ 
circumstances.    The  prosecutrix,  Mrs.  Lee,  a  natural  daugh-  ^he  county 
ter  of  Lord  Le  De  Spencer,  and  entitled  by  his  Lordship's  will  where  the 
to  a  considerable  fortune,  married,  in  the  year  1794,  and  when  J^f^glS^e. 
she  was  about  the  age  of  twenty,  a  Mr.  M.  A.  Lee,  from  whom 
she  shoi*tly  afterwards  separated,  and  continued  to  live  apart 

e  1  East.  P.  C.  c.  11.  s.  2.  p.  452,  453.  t  1  Hale  660.     1  Hawk.  P.  C-  c.  41.  s.  8. 

/  1  Hale  661.    1  Hawk.  P.  C.  c.  41.  s,  9.  Fulwood's  case,  Cro.  Car.  485.  493.    Swend- 

3  Inst.  61.    St.  P.  C.  44.     1  East.  P.  C.  c.  11.  sen's  case,  5  St.  Tri.  450.  464.  468. 

8.  2.  p.  453,  453.  j  Fulwood's  case,  Cro.  Car.  485.  488.     1 

g  Fulwood's  case,  Cro.  Car.  488,  489.    1  Hale  660.     1  Hawk.  P.  C.  c.  41.  s.  9.    1  E«it. 

Hawk.  P.  C.  c.  41.  s.  10.  P.  C.  c.  11.  s.  3.  p.  453. 

h  1  Hawk.  P.  C.  c.41.  s.  7. 
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from  liim,  iu  the  receipt  of  an  income  of  above  JB900  per 
annum^  seeured  to  her  separate  use.  In  the  month  of  Decem- 
ber ISOdy  when  she  was  living  in  Bolton-Row,  Piccadilly,  the 
nrisoner  Loudon  Gordon,  under  the  care  of  whose  mother  she 
had  been  placed  for  some  time  when  a  girl,  introduced  himself 
to  bar,  by  means  of  her  medical  attendant,  as  an  old  acqoain- 
taiice;  and  some  short  time  afterwards,  tlie  other  prisoner 
Lockhart  Gordon,  also  called  upon  her ;  and  both  of  them  being 
recognized  by  her,  they  continued,  but  more  especially  Lou- 
d9n  Gordon,  occasionally  to  visit  at  her  house.  Loudon  Gor- 
don called  four  or  five  times  in  the  month  of  December,  and 
several  times  in  the  following  January,  previous  to  the  trans- 
action in  question.  Mrs.  Lee  stated,  that  their  conversations, 
on  these  visits,  were  chiefly  upon  books,  as  her  habits  were 
studious ;  but  that  upon  Loudon  Gordon  taking  leave  after  his 
[*  822]  *fir8t  visit  he  saluted  her;  and  that  on  his  second  visit  she 
warned  him  against  entertaining  any  attachment  for  her, 
which  she  tliought  a  likely  thing  to  happen,  as  he  was  a  yom^ 
man ;  and  that,  u[H)n  her  giving  this  caution,  he  said  he  had 
an  attachment  and  that  his  happiness  was  in  her  hands. 
By  way  of  changing  the  convei*sation,  she  then  read  to  him  an 
account  of  a  di*eam,  which  she  had  had,  and  requested  him  to 
interpret  it,  wliich  he  afterwards  did  by  sending  to  her  an 
interpretation,  which  was  clever  and  ingenious.  The  third 
time  he  called  he  proposed  a  tour  into  AValea,  which  she  did 
not  agree  to,  either  then  or  at  any  time ;  but  she  admitted  that 
she  did  not  give  such  an  absolute  refusal  as  to  prevent  his 
mentioning  the  subject  again,  and  that,  in  a  letter  which  he 
wrote  to  her,  about  the  12th  of  January,  (and  which  contained 
strong  declarations  of  attachment)  lie  alluded  to  the  tour :  but 
she  expressly  stated,  that  she  did  not  know  of  any  plan  for 
going  with  him  .any  where,  nor  ever  consented  to  any  sucli 
plan;  though,  when  it  Vias  mentioned  by  liim  on  tiie  same  day 
on  wliich  she  iTtccived  I»is  letter,  she  said,  *•  Wc  will  talk  of  it'* 
A  letter  from  Lockhart  Gordon  was  received  by  her,  together 
with  that  from  Loudon,  in  which  he  also  mentioned  the  pro- 
posed tour  as  likely  to  conduce  to  her  happiness,  described 
himself  as  having  a  hcafl  to  conceive,  a  heaH  to  feel,  and  a 
hand  to  execute,  whatever  might  be  for  her  advantage,  and 
declared  tliat  if  his  brother  ever  deceived  her,  he  wonld  blow 
liis  brains  out  A  short  time  before  Sunday  the  15th  of  Janu- 
ai*y,  Mrs.  Lee  invited  Loudon  Grordon  to  dine  with  her  on  tliat 
day,  and  rc(|uested  that  he  would  bring  his  brother  Lockhart 
with  him  ;  and  tliey  came  accordingly.  This  was  the  time  at 
which  the  offence  was  alledgcd  to  have  been  committed.  Ac- 
oording  to  Mrs.  Lee*s  account  of  the  material  transactions  at 
that  time,  it  appeared  that  after  dinner  she  said  to  Lockhart 
Gordon,  "  What  do  you  tliink  of  the  extraordinary  plan  your 
brother  has  proposed  ?*'  To  which  he  replied,  *^*If  be  loves 
you,  and  yon  love  him,  I  think  it  will  tend  to  your  mutiwl 
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b^ppiiiesH;  you  will  gnin  two  friviids."  That  she  di<l  i 
recollect  any  thing  niurv  being  said  uimn  the  guhjort  *ti)l  f*  ((231 
Lut'khurt  liordon  pulled  out  liia  watt^h.  saiil  it  was  nvar  seven 
o'clock,  and  that  the  cfialac  woultl  floun  be  tiivrt ;  and  said 
fiirthi^r.  "  Tou  must  go  with  Louilon  to  night."  She  thought 
this  iL  jutie  ]  as  nu  mi'ritiiin  hutl  been  previously  inadu  uf  tearing 
London,  or  of  any  chaise ;  and  she  knew  of  no  prc|)ftrations 
having  been  made  for  her  leaving  Lundmi.  About  this  time 
Loudon  Gordon  cunie  towards  Mrs.  Lee  with  a  ring,  and 
attempted  to  [mt  it  on  Iter  finger ;  but  she  drew  away  her 
hand,  and  Uie  ring  was  lell  upon  the  table.  She  then  attempted 
to  go  up  stuii'M,  but  Lockhart  (iordou  said  she  should  not.  and 
placed  himself  againxt  the  door ;  and  either  at  that  timet  or 
soon  afterwards,  he  produced  a  pintol :  she,  howerer,  after 
having  rung  the  bell  violently,  got  out  at  the  door,  and  went 
up  stairs,  wtiere  she  said  to  her  female  servant.  '■  There  is  a 
plan  tu  take  me  out  of  my  house;  they  are  ormitl  with  pistols; 
say  no  moru,  hut  watch.'*  Slic  described  herself  as  having 
felt  quite  panic-struck  at  that  time.  Soon  afterwards  the 
prisoners  came  up  stairs,  and  Lockhart  Cionlon  naid,  "  I  am 
determined  you  shall  go :"  this  was  not  said  in  a  threatening 
manner;  but  .soon  afterwards,  upon  her  saying  to  him,  *•  What 
right  have  joii  tu  foi-ce  me  out  of  my  house  i''  lie  said.  "  1  am 
desperate."  and  looked  as  if  he  was  so.  Mrs.  Lee  described 
licrself  as  then  getting  into  a  very  wretched  and  confused  state 
of  mind,  imt  absolutely  stupid,  but  unable  to  recollect  what 
passed.  But  it  appeared,  from  Uie  evidence  of  her  servants, 
that  Loudon  fiordon  firiit  rame  down  stairs,  and  sent  the  foot- 
man to  call  11  coach,  who  went  accui-dingly ;  and  that  the  only 
servnnlN  tlien  in  tlie  house  were  two  females;  that  I^udon 
returned  up  stall's,  when  a  *4cufBe  was  heuitl  almost  imme- 
diately, and  Mrs.  Lee  railed  out,  "  1  am  determined  not  to  go 
oat  of  my  own  house ;"  to  which  Lockhart  Gordon  replied, 
"  I  am  desperate,  Mrs.  Lee."  The  female  servants  went  im- 
mediately up  stairs,  and  found  Lockhart  pUHliing  Mrs.  Leo  out 

I  0f  t)ie  drawing  i-oom,  with  Itis  arm  round  her  wai.st,  and  Lou- 
Ion  near  tbem.  Mrs.  Lee  was  in  a  thin  muslin  dress,  witli  a 
jmall  crape  handkerchief  about  her  head,  as  she  was  dressed 

*  br  dinner,  and  withont  any  hat  or  •bonnet-    One  of  the  ser-  [•  82^B 
'        vants  put  Iter  ai'ms  round  Mrs.  Lee's  waist  to  drag  her  away  ;  J 

but  Lockhart  Goi'dun  produced  u  pistol,  and  swore  that  he 
would  shoot  tlte  Ber\ant,  by  which  she  waa  ho  much  alarmed 
that  she  desisted.  The  otiier  servant  tlicn  took  Mrs.  Lee  by 
the  hand  ;  but  ()iiitti'd  it  iijion  Lockhart  Gordon's  threatening 
also  to  shoot  her,  and  presenting  a  pisttil.  Lockhart  Gonlon 
then  laid  hold  of  one  of  the  servants ;  and,  both  of  tliem  being 
■o  mucJt  alarmed  as  tu  make  no  further  resistance,  Loudon 
Gordon  put  \m  arm  round  Mrs.  Lee's  waist,  and  took  her 

tdown  stairs,  and  out  at  the  street  door;  when  Lockhart  Gor- 
don immediately  followotl.     It  a[^ieared,  hy  other  i 


loedi 
M  afth 

^Bauial 
^Tferd 
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that  a  |M>Ht  cliais(%  which  the  prisoners  had  ordered  in  Ike 
rourst^  uf  tlio  iiioniing.  was  at  that  time  wuting  at  the  end  of 
Bolton-Kow ;  that  Mrs.  Lit  was  taken  to  it  bj  Loudon  Gor- 
don ;  that  Lorkliart  Gordon  followed ;  and  that  it  drove  off 
immediatolv  on  the  roud  to  Uxbridf^e.  Mrs.  Lce^s  account 
waH,  that  thoiigli  slie  rt^mvinbcred  but  imperfectly  what  took 
place  at  thi*  tiiiir  she  was  Uxkvn  away,  she  was  certain  thatslie 
went  fn»ni  the  ht»uMe  against  her  will,  but  that  no  manual  force 
was  usetl  to  grt  hvr  intu  thr  chaise.  She  described  herself  as 
ill  a  state  of  partial  stiiiiefartion  :  and  several  of  the  witnesses 
s|Mike  of  her  as  being  of  a  very  nen'ous  frame,  easily  agitated, 
and  siibjert  to  tleprt^ision  of  spirits  to  such  an  extent  as  to  be 
orcHstDtially  in  a  state  of  gi*eat  mental  misery. 

As  sonii  its  Mrs.  Loe  and  the  two  prisoners  had  got  into 
the  chaise,  it  dnive  off  at  a  smart  pace  towards  Uxbridge, 
Mrs.  Ijce  sitting  in  tlie  middle  between  the  prisoners;  and  it 
apiM^aivd  that,  after  changing  horses  at  Uxbridge  and  at 
AVvconiho,  tht*  partv  Hrri\cd  at  Tetsworth,  about  twelve 
miles  from  Oxford,  lM*tweeii  one  and  two  o'clock  in  the  morn- 
ing. Mi*s.  lice  stated,  that  she  fref|uently  remonstrated  with 
the  prisoners  in  the  course  of  the  journey  $  and  particularly 
told  i^M'khart  (lorilon  that  it  was  ^'a  most  infernal  measure, 
and  a  hresit  li  of  hospitality  :**  and  repeatedly  asked  him  for 
a  cliaise  to  take  lier  back  to  London;  making  the  appli- 
\*  82.')]  cation  ^principally  to  liiiu,  because  he  seemed  to  have  taken 
the  h»ad  in  the  whoh*  business.  But  it  appeared,  as  well 
tVoin  lier  own  iidinisNions  us  from  the  evidence  of  the  post- 
boys, that  she  never  called  for  assistance  at  the  inns,  turn- 
pike-gates, or  other  places :  and  one  of  the  post-boys  stated, 
that,  at  Wycombe,  one  of  the  prisoners  asked  her,  whether 
she  would  slay  there  or  go  on  to  Tetsworth  or  Oxford,  and 
that  her  answer  was,  •*  I  don't  caiT.'*  Mrs.  Lee  also  admit- 
ted, that  a  ring  was  put  upon  her  linger  in  the  course  of  the 
Journey  hy  L<iudon  (tordon:  and  that  during  the  journey,  but 
whether  before  tliey  got  to  Uxbridge  or  afterwards  she  could 
not  tell,  she  took  a  steel  necklace,  with  a  camphire  bag  at- 
tached to  it,  tVoiii  her  neck,  and  threw  it  out  of  the  window 
of  the  <'hatse.  saying,  ••That  was  my  charm  against  plea- 
sure ;  1  ha>  <^  now  no  occiision  for  if  She  said,  that  she 
used  tiie  word  "charm.**  as  alluding  to  the  supposed  medi- 
cal property  of  camphire  in  (piieting  the  nerves,  and  calming 
the  passions,  particularly  the  passion  which  a  person  of  one 
sex  feels  for  a  person  of  the  other:  and  that  she  was  in  the 
habit  of  wearing  it  as  a  sedative  :  that  at  the  time  she  used 
the  expression  siie  gave  herself  up,  but  that  she  afterwards 
eximstulated.  And  she  also  admitted,  that  during  the  jour- 
ney she  made  some  en'piiries  concerning  Loudon  Gordon's 
health ;  and  might,  perhaps,  have  enquired  how  long  it  was 
since  he  had  heen  acquainted  with  a  i)ei*son  of  her  own  sex. 

\t  Tetsworth  the  ])arties  got  out  of  the  chaise,  and  snpptT 
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and  beds  were  ordered  to  be  pi*epared.  Mrs.  Lee  stated,  that 
she  eat  a  good  supiier,  and  that  there  was  a  good  deal  of 
cheerful  conversation  during  the  repast ;  the  w  hole  of  which 
she  did  not  recollect,  but  that  part  of  it  related,  as  she  be- 
lieved, to  Egyptian  hieroglyphics  and  architecture.  A  ques- 
tion was  then  put  to  her,  whether  the  whole  of  what  passed 
might  not  have  induced  Loudon  Gordon  to  have  believed  that 
he  might  approacli  her  bed;  to  which  she  answered,  ^It 
might ;  I  was  in  desperation.*'  She  admitted,  that  she  might 
have  told  Loudon  Gordon  to  see  that  the  sheets  were  *well  [*  826] 
aired ;  but  said  that  if  she  had  had  the  perfect  exercise  of  her 
Judgment,  and  her  mind  had  been  free  from  force,  she  should 
have  be^sn  more  inclined  to  have  ordered  a  chaise  than  to 
have  gone  to  bed.  After  she  had  gone  up  staii*s  into  the  bed- 
room, the  chambermaid  asked  her,  when  she  should  be  in  bed, 
and  wlien  the  gentleman  should  come  up ;  to  wiiich  she  re- 
plied, "  In  ten  minutes."  Upon  this  statement  of  Mrs.  Lee's, 
in  her  examination,  the  following  question  was  put  to  her, 
"  What  induced  you  to  send  such  a  message  ?*'  and  it  was  ob- 
jected to  by  the  counsel  for  the  prisoners,  on  the  ground  that 
it  was  not  a  question  as  to  a  factV  but  to  something  existing 
in  the  mind  of  the  witness.  Lawrence,  J.  overruled  the  ob- 
jection ;  but  said,  that  whether  the  answer  would  be  evidence 
or  not  must  depend  upon  the  nature  of  it ;  that  if  Mrs.  Lee 
should  answer,  ^^I  thought  my  life  in  danger;  for  Lockhart 
Gordon  told  me,  if  I  did  not  let  Loudon  Goi*don  come  to  bed 
to  me,  he  would  blow  my  brains  out  ;**  such  answer  would 
certainly  be  evidence,  though  the  apprehensions  of  the  wit- 
ness, unsupported  by  woiils  used  by  the  prisoners,  or  facts, 
would  not.  The  question  was  then  put :  and  Mrs.  Lee  an- 
swered, "  I  was  under  the  impression  t!iat  my  life  was  in 
danger  from  Lockhart  Gordon ;  and  I  was  apprehensive  of 
some  serious  scuffle  at  the  inn,  in  which  lives  might  be  lost.'' 
Mrs.  Lee  then  stated,  that  shoi*tly  after  the  chambermaid  left 
the  room  Loudon  Grordon  came  to  bed  to  her,  and  remained 
with  her  all  the  night ;  and  that  the  intercourse  took  place  be- 
tween them,  which  usually  takes  place  between  husband  and 
wife. 

These  were  the  material  facts  of  the  case,  with  tlic  addi- 
tion, that  it  was  proveil  by  the  woman  with  whom  the  pri- 
soners lodged  in  London,  that,  previous  to  the  time  when^this 
transaction  took  place,  Lockliart  Gordon  was  pressed  for 
money,  and  backward  in  his  payments,  and  that  Loudon  Gor- 
don had  admitted  to  her  that  he  was  in  distressed  circum- 
stances. The  learned  counsel  for  the  prisoners  was  proceed- 
ing in  his  cross-examination  of  Mrs.  Lee,  to  question  her  as 
to  her  religious  principles ;  and  she  had  just  admitted,  *that  [*  827] 
she  seldom  went  to  any  place  of  worship,  and  was  inclined  to 
doubt  the  Christian  religion,  when  Lawrence,  J.,  after  hav- 
ing enquired  of  the  counsel  for  the  prosecution,  whether  they 
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had  any  further  evidence  to  offer  of  force  in  the  county  of  Oi- 
ford,  and  been  told  by  them  that  they  had  not^  said,  thath 
was  of  opinion  that  the  case  should  not  proceed  any  farther. 
The  learned  judge  then  addressed  himself  to  the  jury,  airf 
told  them,  that,  in  order  to  constitute  the  offence  witii  whidi 
the  prisoners  were  charged,  there  must  be  a  forcible  taking 
and  a  continuance  of  that  force  into  the  county  where  the  de- 
filement takes  place,  and  where  the  indictment  is  preferred: 
that  in  the  present  case,  though  there  appeared  clearly  to 
have  been  force  used  for  the  purpose  of  taking  the  prosecutrix 
from  her  house,  yet  it  appeared  also,  that  in  the  course  of  the 
journey  she  consented ;  as  she  did  not  ask  for  assistance  at 
the  inns,  turnpike  gates,  &c«  where  she  had  opportunities; 
and  tha^  as  she  was  unable  to  fix  times  or  {daces  with  anj 
precision,  this  consent  probably  took  place  before  the  parties 
came  into  the  county  or  Oxford;  and  that  they  roust  there- 
fore acquit  the  prisoners,  (fc) 

It  has  been  resolved,  that  an  indictment  for  this  offence 
must  expressly  set  forth  that  the  woman  taken  away  bad  lands 
or  goods,  or  was  heir  apparent ;  and  that  the  taking  was 
against  her  will ;  and  that  it  was  for  lucre ;  and  also  that  she 
was  married  or  defiled ;  sucii  statements  being  necessary  to 
bring  a  case  witliin  the  preamble  of  the  statute,  to  which  the 
enacting  clause  clearly  refers,  when  it  speaks  of  persons  tak- 
ing away  a  woman  **  so  against  her  will/'  (l)  But  it  is  said 
not  to  be  necessary  to  state  in  the  indictment  that  the  taking 
was  with  an  intention  to  marry  or  defile  the  party,  because 
the  words  of  tlie  statute  do  not  require  such  an  intention,  nor 
does  the  want  of  it  in  any  way  lessen  the  injury,  (m) 

*There  is  no  doubt  but  that  the  woman  taken  away  and 
married  may  be  a  witness  against  the  offender,  if  the  force 
were  continuing  upon  her  till  the  marriage;  and  that  she 
may  herself  prove  such  continuing  force :  (n)  for,  though  the 
offender  be  her  husband  de  facto^  he  is  no  husband  de  jure^  in 
case  the  marriage  was  actually  against  her  will,  (o)  It  seems, 
however,  to  have  been  que-stioned,  how  far  the  evidence  of  the 
inveigled  woman  can  be  allowed,  in  cases  where  the  actual 
marriage  is  good  by  her  consent  having  been  obtained  after 
her  forcible  abduction,  (p)  But  other  authorities  appear  to 
agree,  that  it  should  be  admitted,  even  in  that  case;  esteem- 
ing it  absui*d  that  the  offender  should  thus  take  advantage  of 


k  Gordons'  case  CLockhart  and  Louiion) 
cor,  Lawrence,  J.,  Oxford  Lent  Ass.  1804, 
MS. 

/  1  Hawk.  P.  C.  c.  41.  s.  4.  1  Hale  460. 
4  Blac  Com.  2. 

m  1  Hawk.  P.  C.  c.  41.  s.  6.  It  is  said, 
however,  in  1  Hale  660,  that  the  words  e&  ia^ 
tentiont  ad  iptam  maritandam  are  usually 
added  in  indictments  upon  this  statute,  and 
that  it  is  safest  so  to  do. 

It  Fallwood^s  case,  Cro.  Car.  418.  Brown's 


case,  1  Ventr.  243.  Swendsen's  case,  5  Sr. 
Tr.  456. 

0  1  Hale  660,  661.     4  Blac.  Com.  209. 

p  1  Hale  661,  >%here  the  author  obserret 
u{M)n  Brown's  case,  (an/e,  note  (n))  that 
some  of  the  reasons  why  the  woman  wsi 
sworn  and  gave  evidence  were,  that  there  was 
no  cohabitation,  and  that  there  was  concur- 
ring evidence  to  prove  the  whole  fact;  but 
that  if  she  had  freely,  and  without  constraint, 
lived  with  the  penon  who  marritd  her  At 
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his  own  wrongs  and  that  the  very  act  of  marriage,  which  is 
a  principal  ingredient  of  his  crime,  should  (by  a  forced  con- 
struction of  law)  be  made  use  of  to  stop  the  mouth  of  the  most 
material  witness  against  him.  (q)  And  where  the  marriage 
was  against  the  will  of  the  woman  at  the  time,  there  does  not 
seem  to  be  any  good  ground  uiion  which  her  competency  can 
be  objected  to,  though  she  may  have  given  her  subsequent  as- 
sent, (r)  It  aJso  appears  to  have  been  ruled  upon  debate,  in  a 
modem  case,  that  a  wife  is  a  competent  witness  for,  as  well  as 
aninst,  her  husband,  on  the  trial  of  an  indictment  for  this 
offence,  although  she  has  cohabited  with  him  from  the  day  of 
her  marriage,  (s) 

♦The  statute  4  and  5  Ph.  and  M.  c.  8.  makes  provision  for  [*  82i^j 
the  punisliment  of  an  offence  of  the  same  kind  as  tliat  which  statute  4 
we  have  been  considering  upon  the  statute  of  Hen.  VII.  but  *°^  V^'o 
inferior  in  degree,  and  differing  also  in  this,  that  the  taking 
away  of  the  woman  need  not  be  attended  with  force. 

The  second  section  of  this  statute  enacts,  **  that  it  shall  not  4  nnd.<;Pii. 
be  lawful  to  any  person  or  persons,  to  take  or  convey  away,  ^^  ** Vohi- 
or  cause  to  be  taken  or  conveyed  away,  any  maid,  or  woman  bits' the^u- 
child  unmarried,  being  under  the  age  of  sixteen  years,  out  of  king  away 
or  from  the  possession,  custody,  or  governance,  and  against  der^fcyeaM 
the  will  of  the  father  of  such  maid  or  woman  cliild,  or  of  such  from  the 
person  or  persons  to  whom  the  father  of  such  maid  or  woman  *^^^J  ®^ 
child,  by  his  last  will  and  testament,  or  by  any  other  act  in  or  gutr^'^ 
his  lifetime,  hath  or  shall  appoint,  assign,  bequeath,  give,  or  dim. 
grant  the  order,  keeping,  education,  or  governance  of  such 
maid  or  woman  child,  except  such  taking  and  conveying  away 
as  shall  be  had,  made,  or  done,  by  or  for  such  person  or  per- 
sons, as  without  fraud  or  covin  be,  or  then  shall  be,  the  mas- 
ter or  mistress  of  such  maid  or  woman  child,  or  tlie  guardian 
in  socage,  or  guardian  in  chivalry,  of  or  to  such  maid  or  wo- 
man child.'' 

The  third  section  of  the  same  statute  enacts,  "  that  if  any  4  and  5  ph. 
person  or  persons  above  the  age  of  fourteen  years,  shall  un-  anUM.cs. 
lawfully  take  or  convey,  or  cause  to  be  taken  or  conveyed,  *'•  f^*"^^. 
any  maid  or  woman  child  unmarried,  being  within  the  age  of  j^^^way  a 
sixteen  years*  out  of  or  from  the  possession,  and  against  the  mn\d  under 
will  of,  the  father  or  mother  of  such  child,  or  out  of  or  from  JosseMioi^' 
the  possession  and  against  the  will  of  such  person  or  iiersons  of  the  fatb- 
as  then  shall  happen  to  hav^  by  any  lawful  ways  or  means,  ^^  ^^  "»»**'- 
the  order,  keeping,  education,  or  governance  of  any  suchmai-  Tilin'to^b^ 
den  ♦or  woman  child ;  that  then  every  such  person  and  per-  r*  'sSOl 
sons  so  offending,  being  thereof  lawfully  attainted  or  convict-  imprisoned 

any  considerable  time,    her  examination  in  p.  455.  the  leamrd  auilior  says,  <<  I  conceive 

evidence  might  be  more  questionable.  it  to  be  now  settled,  titat  in  all  cases  of  per- 

q  4  Black.  Com.  209,  soiial  iujuries  committed   by  the  husbnnd  or 

r  1  East.  F.  C.  c.  11.  s.  5.  p.  454.  wife  against  each  other,  the  injured  parly  ie 

«  Perry ^s rase,  JS rtj/o/,  1794,  1  Hawk.  P. C  an    admissible    witness-. against  tiie    otlwr.^ 

c.  41.  s.  13.  and  in  1  East.  P.  C.  c.  11.  s.  5.  And  see  postj  Book  on  Eeidtnce, 
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for  two       ed  by  the  order  and  due  course  of  the  Imws  of  tbis  reatait 
7«2?>  ^'     (other  than  such  of  whom  such  person  taken  awaj  diall  hoH 
any  lands  or  tenements  by  knights'  service)  shall  have  and 
suffer  imprisonment  of  his  or  their  bodies,  by  the  space  of 
two  whole  years,  witiiout  bail  or  mainprise,  or  else  shall  pay 
such  fine  for  his  or  their  said  offence,  as  shall  be  assessed  by 
the  council  of  the  queen's  highness,  her  heirs  or  succeasorB,  ia 
the  star  chamber  at  Westminster/' 
4and  5Pii.      The  fourth  section  further  enacts,  <«that  if  any  person  or 
and  M.  c.  persons  shall  so  take  away,  or  cause  to  be  taken  away,  as  is 
iMvion'  so  f  aforesaid,  and  deflower  any  such  maid  or  woman  child  as  19 
takins     *  aforesaid,  or  shall  against  the  will,  or  unknowing  of  or  tD 
deflowcr"ing  ^®  father  of  any  such  maid  or  woman  child,  if  the  father  be 
any  such     In  life,  or  against  the  will,  or  unknowing  of  the  mother  of 
maiH,  or      ^ny  such  maid  or  woman  child  (having  the  custody  or  gover- 
^^l  ^  ^  nance  of  such  child,  if  the  father  be  dead)  by  secret  teUerSf 
knowledge  messages,  or  otherwise,  contract  matrimony  with  any  such 
tbe^^^'    maiden  or  woman  child,  except  such  contracts  of  matripMmy 
contracting  AS  shall  be  madc  by  the  consent  of  such  person  or  persoaa,  u 
matrimony  by  the  title  of  Wardship  shall  tlien  have,  or  be  entitled  to 
such  'maid   ^^ve,  the  marriage  of  such  maid  or  woman  child ;  that  then 
to  bo  im-  '  every  such  person  or  persons  so  offending,  being  thereof  law- 
^itoncd      f^iij  convicted  as  is  aforesaid,  shall  suffer  imprisonmeBt  of 
Ttan^or       ^^  ^^  ^^^^i*  bodies,  by  the  space  of  five  years,  without  bail 
pay  a  fine,   or  mainprise,  or  else  shall  pay  such  fine  for  his  or  their  said 
offence,  as  shall  be  assessed  by  the  said  council  in  the  said 
star  chamber;  the  one  moiety  of  all  which  forfeitures  and 
fines  shall  be  to  the  king  and  queen's  m^jeetiesy  her  heirs  and 
successors,  the  other  moiety  to  the  parties  grieved." 
the^on"^"      It  has  bceii  decided,  that  the  taking  away  a  natural  daugh- 
sirutiion  of  ^^9  uudcr  sixteen  years  of  age,  from  the  care  and  custody  of 
[*  831]  her  putative  father,  is  an  offence  within  this  ^statute.  (/)    It 
this  statute,  has  also  been  holden  that  a  mother  retains  her  authority,  not- 
withstanding her  marriage  to  a  second  husband;  and  that 
the  assent  of  the  second  husband  is  not  material,  (a)    In  the 
last  case  it  was  also  ruled,  tliat  tlie  fourth  section  of  the  sta- 
tute extends  only  to  the  custody  of  the  father,  or  to  that  of 
the  motlier  where  the  father  has  not  disposed  of  the  custody 
of  the  child  to  others,  (r)     In  a  case  where  a  widow,  fearing 
that  her  daughter,  who  was  a  rich  heire^ss,  might  be  seduced 
into  an  improvident  marriage,  placed  her  under  the  care  of  a 
female  friend,  who  sent  tor  her  son  from  abroad,  and  married 
him  openly  in  the  church,  and  during  canonical  hours,  to  the 
heiress,  before  slie  had  attained  the  age  of  sixteen,  and  with- 
out the  consent  of  her  mother,  who  was  her  guai*dian;  it  was 
holden  that  in  oi*der  to  bring  the  offence  within  the  statute  it 

t  Ilex  r.  Cornfoith,  2  Str.  1162.     1  Hawk.  u  nmcliffc'i  case,  3  Co.  39. 

P.O.  c.  41.  s.  14.     Rex  r.  Sweeiinj,  1  East.  r  Id.  Ibid. 

P.  C.  c.  11.  S.6.  p.  457. 
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^^  must  appear  tliat  aome  artiHr«  was  used;  that  ttte  elopemeat  fl 

was  secret ;  nint  (hat  the  marrir-ge  was  to  the  tlinparagpinent  H 

or  the  fmuily.  (tc)     But  upon  Lhh  rxHO  it  haft  been  iTinaikefl,  H 

that  no  Ntres'H  npiteai'H  to  have  bei^  )ai<l  iiiton  the  i:ircuin-  H 

stance  or  the  mother  having  plarrd  the  rliiM  under  the  rare  H 

of  the  friend,  by  whose  pi'octiraiire  the  maiTiae;e  v/na  elfu't-  H 

ed|  and  that  it  deserves  good  coni^iilenttion  before  it  is  de-  H 

eided,  that  an  offender,  acting  in  ro1lu<«ion  with  one  who  has  fl 

tlie  temporary  custody  of  anotlier's  cliild.  for  a  sjiccial  pnr-  H 

pose,  and  liiiowing  that  the  parent  or  guanlian  did  not  cun-  H 

sent,  is  not.  witliin  the  statute;  for  that  then  eM-ry  schmdmts-  ■ 

tress  might  dispone,  in  the  same  niaiiner,  of  the  children  com-  I 

mittetl  to  her  rare,  {x)     It  has  been  said,  that  there  must  he  I 

a  rontinned   refusal  of  tlic  parent  or  guardian;  and  that  if  M 

they  onre  agree  it  is  an  assent  within  the  statute,  notwitb-  I 

standing  any  subsequent  dissent:  (tr)  but  this  was   not  the  I 

point  (n  judgment;  and  it  has  been  ohserveil,  that  it  wants  S 

further  connrmatiovi.  (a)  M 

*ll  seems  that  it  is  no  legal  excuse  for  this  offence  that  the  r*  S:I2] 
defendant,  biding  related  to  the  lady'x  father,  and  frer|uently 
invited  to  the  house,  made  use  of  un  otlier  seduction  than  tlio 
common  blandishments  of  a  lover,  to  induce  tlic  lady  secretly 
to  elope  and  marry  him,  if  it  appear  that  the  father  intended 
to  marry  lier  to  another  [wrson,  ami  so  that  the  taking  was 
against  his  consent  (a) 

Though  the  statute  only  gives  authority  to  the  star- Of  ("^P 
chamber  and  justicfs  of  assize,  to  hear  and  determine  the  of-  l,"^"* 
fences  mentioned  in  it,  yet  it  is  fiettled  that  an  information  uaxm 
or  indictment  will  lie  thereon  in  tlie  court  of  king's  boncti; 
for  as  there  are  no  negative  words,  the  jurisdiction  of  that 
court  is  not  excluded.  (6)  It  seems  also  that  an  information 
by  the  master  of  the  crown  office  will  lie  for  this  offence,  as 
at  common  law;  as  the  statute  does  not  create  any  new  of- 
Ibncc,  but  only  aggravates  the  punishment,  (c)  It  is  agreed 
tbat  an  Indictment  will  He  by  the  rule  of  the  common  law, 
upon  the  genei-al  pi-ohibitorj'  clause  contained  in  the  second 
flection  of  the  statute,  on  the  ground  tbat  where  a  tiling  is 
prohibited  to  be  done  by  statute,  and  a  jKnalty  nnnesed  to 
it  by  a  separate  substantive  clause,  the  prosecutor  is  not 
bound  to  pursue  the  latter,  but  may  indict  on  the  prior  ge- 
neral clause,  as  for  a  misdemeanor,  (if)  And  the,  prohibition 
being  general,  the  want  of  a  corrupt  motive  is  no  answer  to 

w  Hickt  r.  Com,  3  Hwl.  84.    I  Hawk.  P.  Siu-chumbcr  wi»  dlvwlwd  bj  IS  C>i.  % 

C.  c.  41.  1,  II.  10.  a.  3.     Juiimiclioa  in  girnru  Lo  tha  jufllr 

X  I  East.  P.  C.  c.  11,  s.  G.  p.  4JT.  or  sssiie  by  4  lis  Ph.  &:  M.  c.  3.  *.  £. 

S  CiltDorps  r.  Ailell,  3  Mcxl.  IG9.  c  1  Hrtwk.  f.  C.  c.  41. 1.  8.     Bui  fu.  hi 

>  I  Eut.  P.  C.  r.  II.  •.  6.  p.  UT.  rx  tl><>  )■  au  oOtocc  ki  common  Uw,  snd  l«> 

a  Rei  p.  Twiileion  aruJ  oltieif,  1  l.ev.!ST.  anf(,8IT, 

B.  C.  1  Sid.  3JT.  2  K«b.  a.    lH«wk.  P.C.  li  Moor'.  rii«r,  fi  Mud.  130.    1  Eau.P.C. 

G,  41. 1.  10.  c.  II.  >.  e.  o,  4S9.    Se*  tlie  ptiiicipl*  daMd 

^        ft  t  Hawk.  P.  C.  c.  41.  i.  T.    Tti«  court  of  anrr,  66.                                                     ^^_ 

I M 


aaa 


Of  OandtiUBe  Marriage$f  26  O.  a  c  55. 


«li* 


[*  833] 


4lcSPb. 
IC  M.  c  i. 
•.6.    Tba 

Cinuilo 
rOMtnlinf 

lA  mm  u»- 
Uwliil  coir- 
tract,  Ibr. 
MulMr 
laadt  dur- 
ing bar 
liiisbaiMl*t 


9tO.S.  c. 

IWUlBlBg 

aMlruBo* 
ny  in  mmy 
otbar  placa 
tkan  a 
chufcii, 
Ac.  or 
witkottt 
baiuw  or 
Jicance,  to 
be  nuilty 
of  felooy, 
and  trans- 
ported for 
fourteen 
vearf. 


Miirrt  tm\  MWjnJBgp  to 


[♦  834J 

And  all 
marriages 
60  folem- 
iiized,  arc 
10  be  void. 
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tkt  criniMl  diarge.(e)    It  m&m  «ImI  if  M 

informatioii  upon  this  statele  fteft^  tluil  Iko 

ing  above  the  age  of  fonrleeB  jeai%  took 

ing  a  virgin  unmarried*  poaaened  of  mom 

aeiard  of  lands  of  great  valuer  osC  of  Ike  maMy  of 

•DMther,  Alt/'  the  word»  beimg  ia  «  avBdHt  af^Wft  of  tib 

facts  which  follow.  (/) 

The  sixth  section  of  the  statute  provide^  that  a  tmA 
above  the  age  of  twelve*  and  under  aizleeay  ooaaenluMt  to  a 
contract  of  matrimony,  rxmtrary  to  the  stateta^  ahaD  ufAit 
all  her  lands  to  her  next  of  kin»  during  Ike  life  of  ker  kas* 
band :  so  that  as  these  stolen  marria^^  mder  Ike  ageof  sis* 
teen,  were  usually  upon  mercenary  View%  tta  atafealB^  barides 
punishing  the  seducer,  wisely  removed  tke  taaipliiiaa.  Bat 
It  has  been  obser\-ed,  that  this  latter  part  of  tkaatetatoia 
rendered  almost  useless  by  provisiona  of  a  vwr  i 
in  the  stotute  S6  U.  11.  c.  33.  which  makea  tta 
tally  void,  (g) 

Many  of  the  provisions  of  this  statats^  96  &  IL  c  U. 
which  is  commonly  called  the  iMSurrJaigt  Jd,  and  waa  paaaed 
for  the  purpose  of  preventing  claadeatlBe  marriagiB^  have 
been  already  stoted.  (h)  The  eighth  aectkia  of  tke  ataMa 
provides  for  tlie  punishment  of  such  peraoaa  aa  ahall  aalam- 
nizc  matrimony  in  prisons  and  other  places,  wHfcsat  pdriica- 
tion  of  banus,  or  a  licence  of  marriage  firat  beii^  ^■MaiwH 
It  enacts,  *•  That  if  any  person  shall  aokmniso  BMrtrasi 
any  other  place  than  a  church,  or  public  cbapel»  wbcve 
have  been  usually  published,  unless  by  roecial  lioenoe  bom 
the  Archbishop  of  Canterbury;  or  shall  solemnise  matri- 
mony \^iUi«iut  publication  of  banns,  unless  licence  itf  marriage 
be  first  had  and  obtained  from  some  person  or  persons  haviaa 
authority  to  grunt  the  same :  every  person  Knowingly  and 
wilfully  so  ofli^ndingy  and  being  lawfully  convicted  thereoi^ 
shall  be  deemed  and  adjudged  to  be  guilty  of  felony;  and 
shall  be  trai)s|K)rt(Ml  to  some  one  of  his  Majesty's  plantations 
ill  America,  tor  the  space  of  fourteen  years,  according  to  the 
laws  ill  ioTve  "^iur  transportation  of  felons :  and  all  marriages 
solenuiized  in  any  other  place  than  a  church,  or  such  poUic 
chapel,  unlesH  by  special  licence  as  aforesaid ;  or  that  shall 
be  solemnized  without  publication  of  banns,  or  licence  of 
marriage  fmm  a  person  ur  persons  having  authority  to  grant 
the  same,  first  had  and  obtained ;  shall  be  null  and  void  to 
all  intents  ;ind  purposes  whatsoever."  By  the  ninth  section 
prosecutions  for  such  felony  must  be  commenced  within  three 
years  after  the  offence  committed.  The  act  docs  not  extend 
to  the  marriages  of  any  of  the  royal  family ;({)  nor  to  Scot- 
land; nor  to  any  marriages  amongst  Quakci-s  or  Jews,  where 


c  I  East.  ibid. 

f  Rex  r.  Moor,  2  Lev.  J70.     1?.  P.  Ilr.x  r. 
Hoyal,  2  Burr.  032.      1  Ffnvk.  V.f.  r.  41.  ^.  f». 


g  4  Blac.  Com.  209,  2I0. 
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y  such  marriagp,  tthall  he  QuKkcrs  or 
Jews;  nor  t<>  any  uiHtriagrfl  soK'mnir.cd  brj'uni)  thr8eas.(fc) 

The  statute  12  G.  III.  t.  11.  corifiniis  Uic  prerogative  of  HO.ntB 
the  crown  to  nupcrintcnrl  and  approve  of  tlie  maniAges  of  the  M»rHiMf  ■■ 
royal  family.  (I)  The  fimt  wrtion  enarta,  "that  no  do^cen-  ofihEtoyil 
dant  of  the  hf)dy  of  King  Oeoi'ge  tlie  S«H-un(l,  mal«  or  female  '"?"' r^' 
(other  than  the  isnue  of  princcsHea  who  have  married,  or  may  wininm 
herwifter  marry,  into  foreign  families,)  ahall  be  capable  of  tho  conB.n< 
contracting  niutriniony  without  the  previous  cunnent  of  his  "'^'t^^'ng- 
majcstyt  liis  heirit  or  .iiirrewwrs,  mgnified  under  the  great 
eeal,  and  dectareil  in  council;  (which  conseni,  to  preserve  the 
memory  thereof,  is  liercby  directed  to  be  f^et  out  in  the  licence 
and  register  of  marriage,  and  tu  he  entrrerl  in  the  books  of 
the  privy  council)  and  that  every  marriage  or  matrimonial 
CODtract  of  any  such  descendant  without  such  consent  flrst 
bad  and  obtained,  shall  he  null  and  void  to  all  intents  and 
purposes  whatsoever."  Provision  is  then  made  for  a  mar*  Excipi 
riage,  without  the  royal  consent,  of  any  such  descendant,  be-  ''",  P"}^ 

ing  above  twenty-five  years  of  age,  after  notice  to  tlie  privy 

council,  and  the  expiration  of  twelve  months  after  such  no-  <:*:  ~ 
tice;   in  "case  the  two  houses  of  parliament  do  not  before  [*  835j 
that  time  expressly  declare  their  disajijirobatlon  of  the  mar- 
riage, (nt)     The  third  section  of  the  statute  enacts,   "  that  AnH  p«r- 
every  person  who  shall  knowingly  or  wilfully  presume  to  so-  wn««'l«ni» 
lemnize,  or  to  assist,  or  to  he  pif  sent  at  the  celebration  of  ^tiiiilu^fu 
any  marriage,  with  any  such  descendant,  or  at  his  or  her  >n>irligM 
making  any  matrimonial  contract,  without  such  consent  as  ^^""l. 
aforesaid  first  had  and  obtained,  except  in  the  case  above  Mut.u-iicra 
mentitmcd,  shall,  being  duly  convicted  thereof,  incur  and  suffer  ""''  ""•• 
the  pains  and  penalties,  ordained  and  provided  by  the  statute  J^UJ,™*^^ 
of  provision  and  prnmunire  made  in  the  sixteenth  year  of  the  com^. 
reign  of  Richard  the  Second."  rounire. 

It  may  he  useful  to  notice  some  Jrish  statutes,  relating  to  iritb  ■»• 
the  subject  of  this  chapter.     The  6  Anne,  c.  I6.  makes  per-  '"■••> 
sons  alluring.  &c.  and  marrying  any  female  having  substance,  c.  le."' 
or  being  an  heiress,  &c.  within  the  age  of  eighteen  years,  lia-  9  a.  ii. 
ble  to  imprisonment  for  three  years,  and  incapable  of  taking  '■  "• 
any  benefit  from  the  estate,  real  or  personal,  of  such  female. 
It  provides  also  for  the  management  of  the  estate  during  the 
marriage,  the  allowance  of  the  woman  out  of  the  income,  in 
case  she  survives,  and  the  mainlennnce  of  the  children  :  and 
directs  that,  after  the  death  of  the  woman,  the  estate  shall  go 
to  such  person  an  it  would  have  done  if  the  act  had  not  been 
made.     And,  by  tlie  same  statute,  females  persuading  the  son 
of  any  person,  having  lands  of  the  yearly  value  of  fifty 
pounds,  or  pei-sonal  estate  of  the  value  of  fivr  hundred  pounds, 
or  persuading  the  son  of  any  person  deceased,  to  contract 
matrimony  without  the  consent  of  parents  or  guardians,  if 


i 

I 
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Mieh  matrimony  be  had  before  such  aoB  atliiii  flie  agft  tf 
twenty-one  years^  are  4iM^M  froln  demanding  dower  tit 
jointoroy  or  other  provision^  out  of  the  real  (M*  pergonal  estito 
of  such  son,  iiiade  to  or  in  trust  for  her  by  any  deed,  will,  or 
other  settlement.  Accessories,  procarers,  &c  are  to  be  im- 
prisoned three  years:  and  the  clei^yman  cd^ritiBg  the 
r*  8361  BiMrril^  is  to  be  deprived  "^^of  all  his  liTings ;  tti  be  iHa^abb 
^  of  any  spiritual  preferment ;  and  transported  ni  like  aianr 


as  foreign  rc|plar^  (n) 

The  9  G.  II.  c  11.  enacts,  that  persons  of  fbll  ige  many- 
ing»  or  contracting  to  marry,  persons  under  the  age  of  tweaty- 
on^  without  the  consent  of  the.  father,  guardian,  or  Lord 
Chancdlor,  shall  forfeit  JS500,  if  Uie  estate  of  the  person 
married  is  of  the  value  of  jei0,000 ;  and  shall  forfeit  i^OO,  if 
tiie  estate  of  the  person  married  is  under  i610,000 :  and  shaH 
sufEnr  a  year's  imprisonment,  (o) 


!te 
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Of  KMiUtffting^  Mi  OhiU  aUoUmg. 
SECTION  I. 
or  Kin9AihPiirG.(l) 


[*  841]  *CHAPTER  THE  TENTH. 

Of  attempts  to  Murder ;  of  Mnfhenif  or  Maiming ;  and  (f 
doing  or  attempting  some  great  Bodily  Harm.  (£) 

?^roroon  *'      ATTEMPTS  to  commit  murder  appear  to  have  beoi  consi- 
law.  dered  as  felonies  in  the  earlier  ages  of  our  law :  but  that  doc- 

n  5  Ev.  Col.  Stat.  341.  The  forfeitures  are  to  be  recorered  bj  popuUi 

o  Id.  ibid,  referring  to  2  Gabbctt,  913. 916.      action. 

^1)  This  chapter  which  relates  wholly  to  the  statutes  of  Great  Britain,  is 
omitted. 

(2)  Massachusetts. — Id'  the  case  of  the  Commonwealth  v.  Newell  &  al- 

7  Mass.  Rep.  245,  it  was  decided  that  mayhem  is  do  feloDj  either  at  commoo 

law,  or  bjr  the  statute  of  1804,  c.   123.     The  defeodants  were  indicted  for 

feloniousltf  aDd  burglariously  breaking  and  enteriDg  the  dwelling  boose  of  one 


OMUP.  X.}     Of'  Atlanpts  to  ^vrder,  Maiming,  ^ 

trintt  did  not  long  prevail ;  and  such  attempts  becamct  ftnd 
still  reoiRin,  at  tuininon  taw,  punislinble  only  ax  high  niisde' 
meaiinrii.  (o)  Wlinre  an  inilirtiupiit  in  (irelent'd  fop  aii  asHault 
with  intent  to  murilcr,  it  seems  tliat  the  intent  an  laid  must  be 
fully  established,  in  order  to  suppurt  the  inilirttnent :  thua, 
where  a  defendant  was  s»  charged  in  the  first  count  of  tbo 
indictment.  Lord  Kenyon,  C.  J.,  being  of  opinion,  upon  the 
facts  given  in  evidence,  that  if  death  had  ensued  it  wnulil  only 
have  been  manslaughter,  directed  tlic  jury  to  acquit  the  defen- 
dant upon  that  count,  (h) 

a  Stnund.  IT.   1  Eul.  P.  C.  c.  B.  i.  S.  p.  41 1.  It 

Bacon's  casi,  I  Lrv,  146.     1  Si't.SM.  whnre  A 

(he  ilttiu'laiit,  having  b«tn  coniiKlail  be  lying       ri ~ ~.   ,-.... _^. .. 

in  watt  la  kill  S\i  Ka'tnttM  OrlnMiuM,  lbs  Ing  to  mutdor  hj  polaon.  3  ClUi.  Crim.  1 

Maitciof  iheRoIliiwntMnwacvrlbj  fiiicaml  i  Mliioa'a  ca»,  AdJouiMclSluiDgitl 

imprisonment,  (hf>  Griding  iimtr  for  hit  gnoH  minilir,  Oclob.  IIBB.     1  EiM.  T.  C.  i 

IwliaTioiir  far  U(t,  anil  ncknowlo-lging  liii  at-  5.  p.  411. 

DtKOn,  niih  Intent  felnniously  to  asBantl  him,  and  to  cut  off  his  right  ear,  i 
thereby  lo  mnim  nnd  HUS^re  biin ;  nnd  the  indictment  further  alleged  the 
fact,  lo  wit,  Ibat  the  de  fend  nuts  did  uiilHwrully  uud  t'eluiiIuuBly  cut  off  the 
right  ear  of  the  said  Dixon,  witb  iuteoUoD  liim  lo  maim  and  disfigure,  ke. 
To  (bis  indiclmeni  (here  was  a  demurrer,  and  the  general  objecUon  (o  the 
indictment  wtu,  (bat  the  facd  therein  found  did  not  amount  to  a  felony.  The 
folloiviug  poaitioDs  were  laid  down  by  tfac  court.  "  When  our  ancestor!  eau- 
graied  to  tliis  country,  they  brought  with  them  bu(  a  very  small  part  of  (1m 
common  law  detioing  crimes  and  their  punisbment.  Mayhem  wu  never 
deemed  by  (hem  a  felony,  but  only  an  aggravated  trespass  a(  common  law, 
for  which  (he  offender  was  answerable  to  the  parly  injured  on  an  aciJoD  of 
trespnss,  nod  to  (be  government  upon  an  indicintent  for  a  misdemeBDOor. 
No  statute  provisioo  during  the  existence  of  (he  colonial  and  provincial 
charters,  recognizes  mayhem  as  a  distinct  oifeoce  frum  trespass,  or  as  conMi- 
tuting  a  specific  felony."  "Since  the  revolution  the  legislative  pro viiioBi 
consider  and  punish  tliis  offence  us  a  miademeanour.  If  (herefore  the  stalat« 
of  1804,  c.  I2S,  has  declared  (be  maliciously  cutting  off  an  ear,  with  intent 
to  ronim  aud  disfigure,  a  mayhem,  we  cannot  (hence  infer  (hat  it  is  a  telony. 
The  statute,  however,  has  not  made  that  declaration,  and  only  enacts,  that 
the  person  guil(y  of  cutting  off  an  ear,  &c.  shall  be  punished  by  solKary  iin- 
prisonment  and  conli[ieaiea(  to  bard  labour.  The  word  mayhem,  is  used  in 
the  statute  in  the  popular  sense  of  inuiifulin^,  and  not  as  synonimous  with  the 
technical  word  mat/htm.  The  cutting  off  an  ear  is  not  called  a  maim,  but  ia 
created  nn  offence,  when  done  with  an  intent  to  maim  aud  disfigure,  and 
ponished  as  a  misdemeanour.  The  fifth  section  of  the  statute,  which  pro- 
vides that  a  person  guilty  of  mayhem  shall  be  punished  as  a  '  felonious  as- 
saulter,' is  descriptive  of  tlie  character,  dispunitioa,  and  temper  of  the 
offender,  and  not  of  the  legal  nature  of  the  offence ;  therefore  the  ofiience 
described  in  this  indictment  Is  not  a  felony  either  by  oar  common  taiv,  or  by 
any  statute." 

The  statute  for  the  punishment  ol  matnii  (and  other  ofiences  therein  ¥[ 
afied),  WAS  passed  March  1^,  1S06.  Metcaif's  Edition,  2  vol.  p.  1?1.  S(at« 
1604.  c.  183. 

Cujt.vEcncvT. — By  the  sixth  section  of  '■  an  net  for  the  panishuent  t 
divers  capital  and  other  felonies,"  it  is  t?nHC(cd.  "  lhB(  ifany  person,  i 
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Mayfium^  or  the  maiming  of  persons,  was  probably  at  oia 
time  an  offence  at  common  law,  of  the  degree  of  fehmjr ;  as  Ik 
judgment  was  'mtwinum  pro  membro.  (c)  But  this  judgmcBt 
[*  842]  ^afterwards  went  out  of  use ;  partly  because  the  law  of  reta- 
liation is  at  best  an  inadequate  rule  of  punishment ;  and  partly 
because,  upon  a  repetition  of  the  offence,  the  punishment  couM 
not  be  repeated,  (d)  The  offence,  tiierefore,  appears  to  ha^e 
been  considered,  in  later  times,  as  in  the  nature  of  an  af^rar 
rated  trespass ;  and  the  only  judgment  which  now  remains  Cbt 
it  at  common  law,  is  fine  and  imprisonment,  (e)  It  is,  how- 
ever, a  misdemeanour  of  the  high^  kind,  and  spoken  of  by 
Lord  Coke  as  the  greatest  offence  under  felony,  (yj 

A  bodily  hurt  whereby  a  man  is  rendered  less  able,  in  fi^ 
ing,  to  defend  himself  or  to  annoy  his  adrersary,  is  properly  a 

e  3  lii!»t.  118.     1  Hawk.  P.  C.  c.  55,  s.  3.  served,  that  perhaps  mayhem  by  castration 

4  Blac.  Com.  306.  ir  igbt  have  continued  an  oflience  of  higher  de- 

d  4  Blac.  Com.  206.  jrree,  as  all  our  old  writers  held  it  to  be  felony. 

e  Id.  ibid.     1  Hawk«  P.  C.  c.  55,  s.  3.     1  4  Blac.  Com.  206. 

EaiU  r.  C.  c.  7.  s.  1.  p.  39X    But  it  is  ob-  /  Co.  Lit.  127,  a. 


pose  and  with  malice  aforethought,  and  by  lyii^  in  wait,  shall  cot  out  or 
disable  the  tongue ;  or  pot  out  an  eye  or  eyes,  eo  that  the  persoo  is  thereby 
made  blind ;  or  shall  cut  off  all  or  aoy  of  the  privy  members  of  any  penoa, 
or  shall  be  aiding  or  assisting  therein,  such  offender  or  offenders  shall  be  put 
to  death.'' 

Pesiisylvasia. — The  first  clause  of  the  act  of  Assembly  of  April  ££,  1784, 
s.  6,  is  borrowed  from  the  words  of  the  British  statute  of  22  and  23  Car. 
II.  c.  1.8.  7.  It  pursues  the  same  language,  except  that  the  act  of  Peonsyl- 
▼ania  particularly  enumerates  the  cutting  off  ^^  the  ear,^  and  mildly  rarles 
the  mode  of  punishment.  Under  the  statute  of  Charles  II.  commonly  called 
the  Coventry  act,  it  has  been  adjudged  not  necessary  that  either  the  malice 
aforethought^  or  l^ing  in  wait,  should  be  expressly  proved  to  be  on  par- 
pose  to  maim  or  disliorure.  Leach.  193,  ( Tick ner^s  case.)  And  also  that 
he  who  intends  to  do  this  kind  of  mischief  to  another,  and,  by  deUberaUltf 
TKatching  an  opportunity,  carries  that  intention  into  execution,  may  be  said  to 
lie  in  wait  on  purpose.  Ibid.  194,  (Mills^  case.)  Under  the  tirst  clause  of  the 
act  of  Assemblj.  no  intent  to  maim  or  disfigure  in  a  particular  manner^  is  ne- 
cessary. But  oil  the  second  clause,  a  specific  intent,  to  pull  out,  or  put  oat 
the  eye  must  be  shewn.  The  malice  and  lying  in  wait,  may  be  a  matter  o£ 
mference  from  the  circumstances.  This  clause  was  evidently  introdoced  to 
prevent  the  infamous  practice  of  gouging.  Respublica  v.  Langcake  k,  al. 
I  Yeates,  415.  It  has  also  been  decided  that  an  indictment  for  mayhem  under 
the  first  clause  of  section  Glh  of  the  act  of  April  22,  1794,  (3  Smith's  Laws, 
188,)  which  does  not  contain  the  words  "  lying  in  wait^"'^  is  bad.  So  also  if 
the  indictment  omits  the  word  ^^  voluntary^''  under  the  second  clause  of  that 
section.     Kespublica  v.  Reiker,  3  Yeates,  282. 

On  an  indictment  for  feloniously  assaulting  and  beating  with  intent  to  dis- 
figure, it  has  been  held  that  stronger  circumstances  of  malice  afortthougk 
must  be  proved,  than  on  an  indictment  for  murder ;  and  that  express  proof 
of  the  intent  to  disfigure  must  be  made.  Pennsylvania  v.  M^Bimie,  Addis.  30. 

UviTEP  States. — For  the  punishment  of  mayhem,  see  Ing.  Digest.  156. 
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maim  at  common  law.  (g)  Therefore  the  cutting  oS;  or  disa- 
bling, or  weakening  a  man's  hand  or  finger^  or  striking  out 
his  eye  or  foi*etootl|,  or  depriving  him  of  tiSoso  parts,  tlie  loss 
of  which,  in  all  animals,  abates  their  courage,  are  held  to  be 
maims :  but  the  cutting  off  his  ear,  or  nose,  or  the  like,  are 
not  held  to  be  maims  at  common  law ;  because  they  do  not 
weaken  a  man,  but  only  disfigure  him.  (A)  In  order  to  found 
an  indictment  of  mayhem  the  act  must  bo  done  maliciously, 
though  it  matters  not  how*  sudden  the  occasion,  (i) 

It  is  laid  down  tliat,  by  the  common  law,  if  a  person  maim  A  penon 
himself  in  order  to  have  a  more  specious  pretence  for  asking  ^|°'"Hj* 
charity,  or  to  prevent  his  being  impressed  as  a  sailor,  or  m^be 
enlisted  as  a  soldier,  he  may  be  indicted ;  and,  on  "(^conviction,  puniihad. 
fined  and  imprisoned,  (fc)    For  as  the  life  and  members  of  [*  843] 
every  subject  are  under  tlie  safeguard  and  protection  of  the 
king  ^  so  they  are  said  to  be  in  manu  regis,  to  the  end  that  they 
may  serve  the  king  and  country  when  occasion  shall  require.  (Q 

It  should  seem  that  there  can  be  no  accessories  before  the  fact  No  acces* 
in  mayhem,  at  common  law;  though  there  appears  to  have  "^^^^ 
been  some  diflTei-ence  of  opinion,  or  rather  misapprehension,  "^^ 
upon  the  subject  (m)    For,  supposing  the  oflTence  to  be  in  the 
nature  of  an  aggravated  trespass  only,  the  rule  will  apply, 
that  in  crimes  under  the  degree  of  felony  there  can  be  no 
accessories,  but  that  all  persons  concerned  tiierein,  if  guilty  at 
all,  are  principals,  (n)    It  does  not  appear  to  have  been  any 
where  supposed,  tiiat  there  can  be  accessories  after  the  fact  in 
mayhem,  (o) 

Attempts  to  murder,  maiming,  and  the  doing  or  attempting  oibncM  by 
great  bodily  harm,  have  been  made  highly  penal  by  the  enact*  »tauiut. 
ments  of  several  statutes,  which  may  be  mentioned  in  the  order 
of  time  in  which  they  were  passed. 

The  statute  5  Hen.  IV.  c  5.  reciting  that  offenders  did  ^  H«»*  iv. 
"i^daiiy  beat,  wound,  imprison,  and  maim  divers  of  the  king's  n^'^^A^ 
liege  people,  and  after  purposely  cut  their  tongues,  or  put  out  j-.  ^'^^J 
their  eyes,  enacts  ^  that  in  such  case  the  offendci*s  that  so  cut  tonguet,  or 
tongues,  or  put  out  the  eyes  of  any  the  king's  liege  people,  putting  out 
and  that  duly  proved  and  found  that  such  deed  was  done  of  JSSJS-"*^ 


/;-  StautiH.  P.  C.  3.  Co.  Lit.  126.  3  lost. 
62t  118.  1  Hawk.  P.  C.  c.  55.  s.  1.  4  Blac. 
Com.  205.     1  East.  P.  C,  c.  7.  8.  1.  p.  393. 

h  1  Hawk.  P.  C.  c.  55.  s.  2.  4  Blar.  Com. 
S05,  206.  1  East.  P.  C.  c.  7.  f.  1.  p.  393.  4 
Bac.  Ab.  Maihem  (A.) 

t  1  East.  P.  C.  c.  7. 9. 1.  p.  393. 

k  1  Hawk.  P.  C.  c.  55.  s.  4.  and  Co.  Lit. 
127y  a.  where  Lord  Coke  says,  *'  In  my  circuit, 
anno  1  Jaeobi  rtgiSy  in  the  county  of  Leices- 
ter, one  Wright,  a  young,  strong,  and  lustie 
rogue,  to  make  himself  impotent,  thereby  to 
have  the  more  colour  to  begge,  or  to  be  re- 
lieved without  putting  himself  to  any  labour, 
caused  his  companion  to  strike  off  his  left 
hand ;  and  both  of  tbem  were  indicted,  fined, 

vol,  I.  60 


and  ransomed.^ 

/  Co.  Lit.  127,  a.  Bract,  lib.  1.  foL  6. 
Pasch.  19  Ed.  I.  cor.  Reg.  Rot.  36.  Noitkt. 

m  Lord  Hale  states,  Siat  there  afe  no  ac- 
cessories before  in  mayhem,  but  that  tbty  mro 
in  the  same  degree  as  principals.  1  Hale  61S. 
Hawkins,  on  the  contrary,  says,  that  it  wami 
there  may  be  accesaoriei  before  the  fact  in 
mayhem.  2  Hawk.  P.  C.  c.  29.  s.  5*  la  1 
East.  P.  C.  c.  7.  t.  7.  p.  401.  theft  is  a  learnad 
argument,  to  shew  that  the  latur  opanion  pro- 
ceeded on  a  mistake. 

n  ./In/^,  44. 

o  1  Hawk.  P.  C.  c.  55.  s.  13.  and  t  Hawk. 
P.  C.  c.  29.  s.  5.  1  East.  P.  C.  c.  7.  t.  7.  p. 
401. 
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malice  prepensed,  they  shall  incur  the  pain  of  felony."    The 
woi*ds  ^*  of  malice  prepensed,"  are  explained  to  meao  Tohn- 
tarily  and  of  set  purpose,  however  sudden  the  occailion*  (;) 
This  statute  was  intended  to  put  a  stop  to  a  cruel  practice  of 
cutting  the  tongues,  or  putting  out  the  eyes  of  persons  beaten, 
wounucd,  or  i-obbed,  in  order  to  prevent  them  from  giving 
evidence  against  the  offenders ;  and  it  appears  to  have  had  the 
desired  effect  (9) 
37  Hen.         Next  in  order  of  time  is  tlie  statute  S7  Hen.  VIII.  c  6.  the 
Pereoiu  ^'  fourth  section  of  which,  amongst  other  provisions,  enacts,  fliat 
cuttiBf  off  *<  if  any  person  or  persons  maliciously,  willingly,  or  nnlaw- 
emn  are  to  f^\\y  ^j^^  q^  cause  to  he  cut  off  the  ear  or  ears  of  any  of  the 
Me  daoM-  king^s  subjects,  otherwise  than  by  authority  of  the  law,  chance 
gpf^mnd      medley,  sudden  affray  or  adventui^,"  every  such  offender 
of^io/.  ^°'  ®^*"  "^*  ®"'^  forfeit  to  the  party  grieved  treble  damages,  to  be 
recovereil  by  action  of  trespass,  but  shall  also  f<nfeit  to  the 
king  for  every  such  offence  j810  in  the  name  of  a  fine, 
tt  aod  S3       A  more  severe  and  effectual  statute,  33  and  23  Car.  U. 
?%'c«rreB-  ^*  **  ^*^  afterwards  passed,  upon  the  subject  of  malicious 
t^  Act.)    maiming.    It  is  usually  called  the  Coventry  act;  having  been 
j^iiciout    occasioned  by  a  violent  attack  upon  Sir  John  Corcentry  in 
[     845]  *the  street,  and  slitting  his  nose,  in  revenge  (as  was  suppos- 
"'ad"^  foi     ^^  ^^^  some  obnoxious  words  uttered  by  him  in  parliament  (r) 
ny  without  The  seventh  section  enacts,  ^  that  if  any  pwson  or  persons, 
benefit  of    on  purpose  and  of  malice  forcthouglit,  and  by  lying  in  wai^ 
clergy.        ^i^^n  unlawfully  ciit  out  or  disable  the  tongue,  pat  out  an  eye, 
slit4he  no.se,  rut  off  a  nose  or  lip,  or  cut  off  or  disable  any 
limb  or  member  of  any  subject  of  liis  majesty,  with  iBtention, 
in  so  doing,  to  maim  or  disfigure^  in  any  the  manners  before 
mentioned,  such  his  majesty's  suhjoct;  that  then  and  in  every 
sucli  case,  the  person  or  persons  so  offending,  their  counsellors, 
aidei-s,  and  abettors,  (kno\nng  of  and  privy  to  tlie  offence  as 
aforesaid)  shall  be  and  ai*e  hereby  declared  to  be  felons,  and 
shall  suffer  death,  as  in  cases  of  felonv,  without  benefit  of  der- 
gy.'^     But  by  the  subse(|uent  section,  no  attainder  of  such  fe- 
lony is  to  extern!  to  corrupt  tiic  blood,  or  forfeit  the  dower  of 
the  wife,  or  the  lands,  goods,  or  chattels  of  the  offender. 
Construe-         Several  points  have  been  holden  upon  the  cunstnictioii  of 
tionofi^    this  statute,  which  may  be  ronsiden^d,  as  tliey  relate,  1.  to 
a*nd23  Car.  the  **  purjiose  and  malice  foi'ctliought  ;'*  2.  to  the  lying  in 
II.  c.  1.       >vait ;  3.  to  the  kind  of  maiming  or  disfiguring ;  and,  4.  to  the 
intention  to  maim  or  disfigure.     It  is  not  thought  necessary 
to  state  them  niueh  in  detail,  as  offences  against  this  act  ap- 
pear to  be  included  in  the  more  general  pix>visions  of  a  recent 
statute,  43  Geo.  III.  c.  56.  which  will  be  presently  mentioned. 

p  3  Inst.  62.     And  as  to  the  meaning  of  the  prevent  offences,  before  they  be  done,  before 

word  malice,  see  ante,  013,  et  sfqu.  those  which  punish  thorn  after  they  be  done. 

7  3  Inst.  62.  where  the  Uamcd  writer  states,  And  therefore,  in  the  making  of  this  law,  there 

that  this  law  did  so  terrify  offenders,  that  there  was  salutaris  severita?  et  beata  securitas.** 
appeared  to  hr.vc  ''een  liardly  m.y  pros*  .:ii  r  4  Blac.  Com.  207.     And  see  for   the   his- 

tions  for  the  offencf  :  and  hv  ob*Jti\p-.   "  ^•.'  '     v  ■  f 'iii*  tiTiii^arrlnn.    r.'rrr»»t  Hist..  Vr:,'.  I. 

all  statutes  th??e  arr  to  be   •■»relVrrod,   nn  rii  u.  Tt^.  loi.  .i-id  7  Hwiiie*':  Hi*t.  4»>$.  4^?. 
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With  respect  to  the  "  purpose  and  malice  foretliought,"  it  ^^  *°  ^^^ 
may  be  observed,  that  it  must  be  substantiated  by  proving  a  anTmaiice 
deliberate  and  premeditated  design  to  do  a  pei*sonal  injury  to  forc- 
another,  of  tiie  sort  described  in  the  statute.  («)    It  *does  not,  r^"5?V/»i 
however,  seem  necessary,  that  the  malicious  intention  should  L     o^^J 
be  directed  against  any  paiiicular  individual :  for  if  it  be  con- 
ceived against  all  persons  who  may  happen  to  fall  within  the 
scope  of  the  pei*petrator's  design,  the  psui;icular  mischief  done 
to  any  one  will  be  connected  with  the  general  malignant  in- 
tent, so  as  for  the  statute  to  attach  upon  the  offenders,  {t)  And 
it  seems  clear  that,  if  a  man  striking  another,  with  such  an 
evil  intent  as  would  make  him  guilty  of  mayhem  if  the  person 
struck  at  should  be  maimed,  happen  to  miss  that  person  and 
strike  a  third  person,  and  maim  him,  he  will  be  equally  guil- 

In  order  to  satisfy  the  words  <•  lying  in  wait,"  it  seems  that  ,  *„  j 
there  must  be  some  deliberate  watching  for  an  oppoi*tunity  to  ^au^. '" 
effect  the  evil  purpose.    But  it  is  notnccessai*y  that  the  party 
should  place  himself  in  any  particulai'  concealment,  and  then 
rush  out  of  his  lurking  place  to  do  the  mischief.  If,  after  hav- 


of  time,  or  use  any  extraordinary  degree  of  preparation,  {w) 
Thus,  where  the  prisoner  with  many  other  persons,  suppo«ied 
to  be  a  gang  of  thieves,  beset  the  prosecutor  as  he  was  pass- 
ing along  the  street  with  his  mastei*'s  cart  loaded  witli  sugar, 
and  after  he  had  received  several  severe  wounds  fi*om  some  of 
them,  and  there  had  been  repeated  exclamations  by  several  of 
them  of  '*  Damn  you,  whei-e  are  your  knives  V*  the  prisoner 
made  a  stroke  at  him  with  a  large  knife,  and  gave  him  a  dread- 
ful wound  on  the  face,  but  it  appeared  that  the  cart  was  not 
robbed,  and  the  prosecutor  said,  that  he  could  suppose  no  oth- 
er cause  for  this  cruel  treatment,  than  that  it  was  intended  by 
way  of  revenge  against  him,  for  having  detected  and  beat  off 
*8ome  thieves  who  had  made  an  attempt  to  rob  the  cart,  near  [*  847] 
the  same  place,  on  the  preceding  evening,  the  case  was  left  to 
the  jury  upon  the  question  of  lying  in  wait.  And  the  learned 
judge  desired  them  to  consider  whether  the  fact  were  delibe- 
rately and  intentionally  done  by  lying  in  wait  for  that  pur- 
pose, on  the  account  suggested,  or  from  any  other  malicious 
and  deliberate  motive ;  or  whether  it  were  a  sudden  violent 
impulse  of  rage,  not  in  the  previous  contemplation  of  the  par- 
ties ;  in  which  latter  case,  it  was  not  within  the  statute :  but 
he  laid  stress  on  the  expression  uttered  by  some  of  the  gang — 

'<  Where  are  your  knives  V*  as  explanatory  of  a  previous  de- 

« 

t  1  East.  P.  C.  c.  7.  t.  3.  p.  994.  citing  1  and  l^lng  (case  of,}  pott,  847. 

MS.  Sum.  12S.    And  see  as  to  malice  afore-  ti  2  Hawk,  P.  C.  c.  23.  s.  16.  and  see  mU9f 

thought,  ofils,  613,  et  tequ*  658,  ei  tegu» 

t  1  East.  P.  C.  c.  7.  s.  4.  p.  396.    Carrol  w  By  Eyre,  B.  in  Mills's  case,l  Leach  tSBl 
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sign  to  do  such  a  miscbieC  (x)  In  another  case,  where  a  gen- 
tleman,  having  detected  a  boy  in  picking  his  pocket,  had  seiz- 
ed him,  and  was  carrying  him  along  the  street,  and  the  jtn- 
soner,  who  was  lurking  thereabouts,  came  up  to  them,  and  af- 
ter walking  for  some  little  time,  sometimes  before  and  some- 
times after  them,  at  last  struck  the  gentleman  a  severe  blow 
across  the  face  with  a  knife,  saying,  **  Damn  you.  Sir,  let  the 
boy  {^  ;'*  the  two  judges  who  inclined  most  to  a  strict  con- 
struction of  the  words  "  lying  in  wait,**  &c.  yet  were  of  op- 
nion  that  the  circumstance  of  the  prisoner  passing  before  the 
gentleman,  and  waiting  till  he  came  up,  ai^  then  giving  him 
the  wound,  vina  a  lying  in  wait  within  the  statute/(y) 

But  if  the  mischief  be  done  in  a  sudden  attack,  without  any 

1)remeditate<l  design  against  the  pen»on,  fliere  will  not  be  a 
ying  in  wait  within  the  statute.  Thus,  where  the  prisoner 
was  stealing  turnips  in  a  field,  and,  being  found  by  the  ser- 
vant of  the  owner  of  the  field  in  the  very  act  of  taking  them, 
struck  the  senant  immediately,  with  a  sharp  instrument,  and 
slit  his  nose ;  it  was  holden  that  this  was  not  an  offence  vrith- 
in  the  statute :  all  the  judges  holding  that  there  was  not  safll- 
t  o4qJ  cient  evidence  of  a  l}ing  in  wait ;  and  ♦some  of  them  consi- 
dering that  the  having  the  instrument,  and  using  it,  was  with 
intent  to  escape,  and  not  to  murder  or  maim.  {%)  And  the 
lying  in  wait  must  be  with  the  view,  and  for  the  purpose,  de- 
scribed in  the  statute.  Thus,  where  the  commander  of  a  press- 
gang  maimed  a  man,  whom  he  casually  met,  and  who  resist- 
ed being  pressed,  and  against  whom  it  appeared  that  he  had 
|in  old  grudge ;  thouffli  the  jury  found  that  the  wounding  was 
of  malice  aforethought,  yet  the  judges,  upon  a  reference  to 
them,  wei'c  of  opinion  that  there  was  no  lying  in  wait,  so  as 
to  bring  the  oflTencc  within  the  intent  and  purview  of  the  sta- 
tute, (fl) 
As  to  the  Xlie  maiming  or  disfiguring  must  also  be  of  such  a  nature 
mTuJng  or  ^"^  *'^^  statute  describes.  Tlius,  where  a  husband,  who  had 
cti«figuring.  Uved  a  loug  while  separate  fi-om  his  wife,  visited  lier  again, 
and,  having  persuaded  her  to  let  him  sleep  with  her,  took  an 
opportqnity,  during  the  night,  and  while  she  was  asleep,  to 
make  a  wound  aci*oss  berthi-oat,  about  three  inches  in  length, 
with  a  razor,  which  he  had  procured,  and  concealed  for  the 
purpose ;  it  was  ruled  that  the  offence  was  not  complete,  there 
not  being  such  a  maim  as  the  act  requires,  (b)  But  it  has  been 
decided  that  a  large  transverse  wound  across  the  nose,  so  wide 

X  MiU8*8  case,  1  East.  P.  C.  c.  7.  s.  5.     1  a  Rex  r.  Mackey  and   Arrigoni,   Kingston 

Leach  259.  Spr.  Ass.  177S.     lEa&t.  P.  C.  c.  7.  s.  6.  p. 

y  Carrol  and  King  (case  oO  1  East.   P.  C.  399. 
c.  7.  8.  3.  p.  394,  395.  and  id,  s.  5.  p.  397.  6  Lee's  case,  Old  BaiJev  1763,  ror,  Parker, 

citing  MS.  Gould,  J.  C.  B.     1  Hawk.  P.  C.  c.  55,  s.  10.  The  same 

z  Tickner^s  case,  reserved  for  the  opinion  ease  is  reported  in  1  Leach  51.  But  the  grounds 

of  the  twelve  judges,  from  the  Old  Bailey  Sess.  on  which  the  court  r\iied  that  the  offence  was 

177R.     1  Hawk.  P.  C.  c.  55.  s.  12.     1   Leach  imt  within  the  s-tatulc,  are  not  there  state»<. 
187.     I  East.  P.  C.  c.  17.  s.  6.  p.  39S. 
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and  deep  as  to  render  the  bone  visible,  is  a  slitting  of  the  nose^ 
within  the  statute,  altliough  the  nostril  be  not  thereby  perfo* 
rated,  (c)  And  in  another  case,  where  there  was  a  deep  cut 
across  the  nose,  which  separated  the  flesh,  and  went  quite 
through  into  the  nostril,  an  objection  that  the  nose  *could  not  [*  849] 
be  said  to  be  slit  because  the  edge  of  it  was  not  cut  through, 
was  overruled,  (d) 

The  words  in  the  statute  are  **  with  intention  in  so  doing  As  to  the 
to  maim  or  disfigure  :**  but  these  words  have  been  considered  JJa^iJjJ'o"*^ 
as  merely  auxiliary  to  the  preceding  words,  ^^  on  purpose  and  disfigure. 
of  malice  aforethought,"  confining  the  crime  to  an  intended 
violence,  {e)    So  that  it  has  been  ruled,  that  if  a  man  attack 
another,  of  malice  aforethought,  in  order  to  murder  him  with 
a  bill,  or  any  other  such  like  instrument,  wluch  cannot  but  en- 
danger the  maiming  him,  and  in  such  attack  happen  not  to 
kill,  but  only  to  maim  him,  ho  may  be  indicted  on  this  sta- 
tute :  and  that  it  shall,  in  such  case,  be  left  to  the  juiy,  upon 
the  oidence,  whether-  there  was  a  design  to  murder  by  maim- 
ing, and,  consequently,  a  malicious  intent  to  maim  as  well  as 
to  kill ;  in  which  case  the  ofience  is  within  the  statute,  though 
the  primary  intention  was  murder.  (/) 

This  statute  of  22  &  23  Car.  II.  expressly  extends  tocoun-  or  aiders 
sellors,  aiders,  and  abettors,  knowing  of  and  privy  to  the  of-  *nd  **>««• 
fence :  it  includes,  therefore,  all  accessories  before.    But  in  a  ^**'^*' 
case  where  it  appeared  tliat  one  of  the  prisoners,  though  pre- 
sent at  the  fact,  and  guilty  of  a  trespass  and  assault,  was  ne- 
vertheless altogether  ignorant  of  any  intention  to  maim  or 
disfigure,  the  court  diiTcted  that  he  should  be  acquitted  in  the 
first  instance,  before  the  guilt  or  innocence  of  the  perpetrator 
was  ascertained,  {g) 

*An  indictment  upon  this  statute  must  pursue  tlie  words  of  r*  8501 
it,  and  allege  the  oifence  to  have  been  committed  '*  on  purpose,  of  the  in- 
of  malice  aforethought,  and  by  lying  in  wait ;"  and  state  that  cUctment. 
tlie  act  was  done  with  the  intent  mentioned  in  the  statute.  But 
as  the  woi*ds  of  the  statute  are  in  the  disjunctive,  an  averment 
either  that  the  act  was  done  with  intent  to  maim,  or  with  in- 
tent to  disfigure,  according  to  the  subject  matter,  seems  to 
be  sufficient.  (A) 

The  next  statute  in  the  order  of  time  is  the  9  Anne,  c  16.  9  Anne,  c. 
which  was  passed  for  the  more  especial  protection  of  privy  J®^  ^^' 
counsellors  in  the  execution  of  their  office ;  and  was  made  on  uii^^a?-^  ^ 
the  occasion  of  Mr.  Secretary  Harley  being  stabbed  by  Ai-  wuitiDg, 


e  Carrol  and  King  (case  of)  1  Leach  55. 
1  East.  P.  C.  c.  7.  8.  3.  p.  394,  395. 

d  Rex  r.  Coke  and  Woodburn,  6  St.  Tri. 
212,  e/  tequ, 

e  1  East.  P.  C.  c.  7.  s.  6.  p.  399,  400. 

/  Rex  V.  Coke  and  Weodburn,  antej  note 
(d),  1  Hawk.  P.  C.  c.  55.  s.  8.  4  Bac.  Ab. 
Maihem  (B).  4  Blac.  Com.  206.  note  (k). 
1  East.  P.  C.  c.  7.  8.  6.  p.  400.  in  which  last 


book  it  is  said,  that  on  the  conference  of  the 
judges  on  another  case  (Carrol's,  ante,  note 
(c)  )  Willes,  J.  and  Eyre,  B.  expressed  some 
dissatisfaction  with  this  case  ;  and  thou^t  at 
least  that  the  construction  ought  not  to  be 
carried  further. 

g  Rex  V,  Mackey  and  Arrigoni,  1  East.  P« 
C.  c.  7.  8.  6.  p.  399.  and  s.  7.  p.  401. 

h  1  East.  P.  C.  c.  7.  8.  8.  p.  402. 


850  ^/  "^^tempts  to  JMurder^  Maimingf  Sfc    [bmk  ih. 

ftc  a  privy  t&my  dt  Guiicard^  who  was  at  the  time  under  cxoBiuiatiiMi 
couoMUor,  before  the  privy  council.     It  enacts,  "  that  if  any  person  or 
wi^t       persons  shall  unlawfully  attempt  to  kill,  or  shall  unlawfilly 
ckrgr.        assault,  and  strike,  or  wound,  any  person  being  one  of  tlK 
^  most  honourable  pri^y  council,  when  in  the  execution  of  his 
office  of  a  privy  counsellor,  in  council,  or  in  any  committee  <tf 
council,  that  then  the  person  or  persons  so  offending,  being 
thereof  con\icted  in  due  form  of  law,"  shall  be  felons,  and 
suffer  death  without  benefit  of  clergy. 
9  G.  I.  c.        The  statute  9  G.  1.  c.  22.  relates  to  the  offence  of  wilfully 
St.    Mali-  mill  maliciously  shooting  at  any  person  in  any  dweUing-house, 
^u^g  at  ^  ^^^^  P'*"^  9  ^^  offence  of  which  the  probable  conseqn^Ke 
aoyperioD,  may  be  either  the  killing  or  maiming  such  person.    It  enacts, 
^'!^        that  if  any  person  or  persons  **  shall  wilfully  and  maliciously 
^rgj!        shoot  at  any  person  in  any  dwelling-house,  or  other  place  ;^ 
or  shall  by  gift,  or  promise  of  money,  or  other  reward,  pro- 
cure any  subject  to  join  him  or  them,  in  any  snch  unlawful 
act ;  every  person  so  offending,  and  being  convicted,  shaU  be 
adjudged  guilty  of  felony,  and  suffer  death  without  benefit  of 
clergy. 
[*  851]      *This  statute  contains  enactments  concerning  many  other 
ConMruc    offences  besides  that  which  has  been  above  set  forth,  and  is 
tioD  of  Uiis  commonly  called  the  Black  Jid;  a  part  of  it  relating  tooSoi- 
'^^"^^'       ces  committed  by  persons  in  disguise,  or  having  their  faces 
blacked :  but  it  is  settled  that  it  is  not  necessaiy  for  the  comple- 
tion, of  the  offence  now  .under  consideration  that  the  oflender 
should  have  his  face  blacked,  or  be  in  any  other  manner  dis- 
guised, (i) 
It  extends        It  has  been  determined  that  this  statute  extends  not  only  to 
ai<Hn"^a 'd  ^^  person  or  persons  who  actually  shoot  at  another,  but  also 
atsistfngr    to  every  person  who  is  present,  aiding  and  assisting,  to  com- 
mit the  offence :  for  as  the  statute  ci*eates  a  new  felony,  the 
consequences  incidental  to  a  felony  at  common  law  follow  of 
course ;  and  the  rule  attaches,  that  every  person  present,  aid- 
ing and  assisting,  is  a  principal  in  the  second  degree,  (k)    An 
objection,  theretbre,  wliich  was  taken  in  a  prosecution  upon 
this  statute,  that  three  ])ersons  could  not  be  guilty  of  the 
same  act  of  shooting,  and  that,  as  the  indictment  charged  the 
act  to  have  been  done  by  thiTC,  one  only  could  not  be  convict- 
ed, {I)  does  not  appear  to  be  well  founded :  for,  as  has  been 
observed  upon  this  case,  if  it  is  settled  that  under  a  charge 
for  doing  an  act  a  person  may  be  convicted  as  a  principal  in 
the  second  degree,  there  is  no  inconsistency  in  alleging  an 
act  to  be  done  by  several  which  could,  in  its  immediate  ope- 

i  Arnold's  case,  3  St.  Tri.  313.     1  Hawk.  1  Leach  359.     1  East.  P.  C.  c.  8.   s.  7.  p. 

P.  C.  c.  55.    Of  Hhooting,  ice,  s,  4,     1  East.  413.     This  objection  was  not  formally  deter- 

P.  C.  c.  U.  s.  6.  p.  412.  mined,  the  prisoner  haviog  been  convicted  of 

k  Coalbeavers*  case,  0.  B.  1768.    Cas. Cr.  another  capital  offence  at  the  same  lime:  but 

L.  61.     1  Leach  64.     1  Hawk.  P.  C.  c.  55.  the  opinion  of  the  judges  was  probably  against 

Of  Shooting,  Arr.  s.  1 1.     1  East.  P.  C.  c.  8.  the  objection ;  and  Buller,  J.  in  Rex  «.  Youo^ 

s.  6.  p.  413.  and  see  antey  29.  et  sequ,  37,  38.  3  T.  R.  105.  speaks  of  the  case  as  having  been 

I  Rex  r.  Gibson,  Mutton  and  Wiggs.  1785,  so  decided. 
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ration,  be  only  coDimitted  by  one ;  and  the  legal  construction 
of  the  averment  is  oni  j  that  they  have  done  such  acts  as  subject 
them  to  be  punished  as  ^principals  in  tlie  offence,  (m)    And  [*  852] 
in  a  subsequent  case,  where  the  indictment  cliarged  that  the 
prisoner  and  difftt^others  unknowi^  shot  at  the  prbsecutor; 
and,  in  a  second'wint,  that  a  person  unknown  shot  at  the    . 
prosecutor  and  that  the  prisoner  was  present  aiding,  &c. ; 
and  upon  the  evidence,  it  appeared,  that  the  shot  was  proba- 
bly not  fired  by  the  prisoner ;  Ashhurst,  J.  told  the  jury  that 
if  tiiey  were  of  opinion  that  the  prisoner  and  the  other  per- 
sons were  in  a  confederacy  together  to  make  an  attack  upon 
the  house  of  the  prosecutor's  master,  and  came  armed  with 
an  intention  to  oppose  all  resistance,  and  that,  in  the  prosecu- 
tion of  that  purpose,  the  prisoner  or  an'ij  of  his  associates  shot 
at  the  prosecutor,  they  should  find  the  prisoner  guilty,  (n)     ^ 

The  words  of  the  statute  are  ^*  if  any  person  or  persons  The  ibo«t- 
shall  wilfully  and  maliciously  shoot,  &c.;"  thereby  making  JJ^i^V"**^ 
malice  an  essential  ingredient  in  the  offence.  No  act  of 
shooting,  therefore,  will  amount,  under  this  statute,  to  a  capi- 
tal offence,  unless  it  be  accompanied  with  such  circumstances 
as,  in  construction  of  law,  would  have  amounted  to  the  crime 
of  murder,  if  death  had  ensued :  and  it  follows,  tiiat  neither 
an  accidental  shooting,  nor  a  shooting  in  a  transport  of  pas- 
sion excited  by  such  a  degree  of  provocation  as  would  have 
reduced  the  homicide,  if  it  had  ensued,  to  the  offence  of  man- 
rfaughter,  are  within  the  meaning  of  the  statute,  (o) 

It  has  been  said,  that  upon  an  indictment  on  this  statute,  it  And  the  in' 
is  necessary  to  shew  that  the  instrument  was  loaded  with  sirumem 
^gunpowder,  and  also  with  a  bullet,  slug,  or  other  deadly  p#"J^o-i 
substance;  but  that  it  is  sufficient  if  such  facts  appear  from  L   r^P  i 
the  general  cii*cumstances  of  the  case,  (p)    In  a  case  where  it  witb\  bui- 
did  not  appear  whether  the  wounds,  which  the  prasecutor  had  let,  &c. 
i-eceived  in  his  neck  and  chin,  were  given  by  the  wadding,  i^^^^^  ^i 
or  by  a  ball  from  a  pistol,  except  that  the  prisoner,  who  was  the  party. 
endeavouring  to  effect  an  escape  at  the  time,  exclaimed  with 
an  oath,  "  Let  me  pass,  or  I  will  blow  your  brains  out,"  and 
immediately  fired,  and  the  prosecutor  said,  that  he  appre- 
hended the  wounds  must  have  be«n  given  by  a  ball,  from  tiie 
sensation  he  felt  at  tlie  time,  and  because  it  took  him  in  one 
place,  and  another  witness  said,  that  the  report  was  very 
strong,  for  so  small  a  pistol ;  it  was  contended  that  there  was 
not  sufficient  evidence  that  the  pistol  was  loaded  yith  a  leaden 
bullet     But  the  court  thought  that  there  was  sufficient  evi- 

m  5  Evnns,  Ci^l.  Stat.  CI.  6.  ]'.  SO?,  note  vers'  cabc   (nnte^  37,  30.  and  851.  DOt«  (k) 

(12)  and  sec  ante,  37,  38.  was  good  law. 

n  Wells's  case,    Kent  Spr.  Ass.  1786.     1  o  Gastineaux's  case,  1  Leach  417.  1  Hawk. 

East.   P.  C.   c.  8.   P.  7.   p.  414.    The  jury  P.  C.  c.  55.    Of  Shooting,  ice.  s,  7.    4  Blac. 

found  the  prisoner  guilty  ;  and  upon  reference  Com.  207.  note  (2.)     1  East.  P.  C.  c.  8.  s.  6. 

to  the  judges,  they  were  all  of  opinion,  that  p.  412. 
the  direction  was  right,  and  the  conviction 
proper.    And  they  said,  that  the  Coalhea* 


p  1  HawV.  P.  C.  c.  55.    Of  Shootings  ice. 
5.  9.  citing  Rex  v.  Elliott,  Old  Bailey  im. 
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Of  Miempls  to* Murder,  Maiming,  ^c         [book  iii. 


dence  of  that  fact  to  go  to  the  jory :   and  the  jury  foand  the 
prisoner  guilty.  (^)     It  is  necessary  also  that   the  shooting 
should  be  with  an  instrument  levelled  at  the  party.     So  that 
where  the  prosecutor,  who  was  landlord  of  the  premises  oc- 
cupied hy  the  prisoner,  had  come  in  thcf f^Vt  to  bring  proTi- 
sions  for  a  man  whom  he  had  put  into  pcMession  of  the  pri- 
soner's goods  under  a  distress  for  rent,  and  had  got  over  the 
pales  of  the  garden  for  that  purpose,  but,  upon  being  met  by 
the  prisoner  and  severely  beaten,  was  making  his  retreat,  in 
the  dark,  over  another  part  of  the  pales,  more  than  five  yards' 
distance  from  the  place  at  wliich  he  entered,  when  the  priso- 
ner levelled  a  gun  at  the  place  where  the  prosecutor  got  into 
the  garden,  and  immediately  fired  it  off;  the  gun  being  thus 
fired  in  a  different  direction  from  that  in  which  the  prosecu- 
tor was  going,  the  court  held  that  it  was  not  a  shooting  at 
r*  8541  the  prosecutor  within  the  meaning  of  the  statute,  (r) 
The  shoot-      *An  objection  was  taken,  upon  an  indictment  on  this  sta- 
ing  may  be  tute,  that  the  prisoner,  having  fired  at  the  party  within  his 
pam's        ^^"  house,  was  not  within  the  meaning  of  the  statute;  but  it 
own  house,  was  oveiTuled.  (s) 

The  woi-ds  of  the  statute  *^  wilfully  and  maliciously''  have 
been  considered  as  so  far  descriptive  of  the  offence,  tiiat  an 
indictment,  where  the  act  was  laid  to  be  done  **  unlawfully 
maliciously  and  feloniously,"  the  word  vnlfuUy  being  omit- 
ted, was  held  to  be  insufficient,  (f)  It  seems  that  if  the  in- 
dictment be  for  shooting  ^^  in  a  dw^elling  house,"  and  state 
the  name  of  the  owner  of  the  house,  it  will  be  necessary  to 
prove  the  name  as  stated :  as  in  a  case  where  the  prisoner 
was  indicted  for  shooting  in  the  dwelling  house  of  James 
Brewer  and  John  Handy ^  and  it  appeared  upon  the  evidence 
that  the  names  were  in  fact  John  Bmcer  and  James  Sandy, 
the  variance  was  ruled  to  bo  fatal,  (u) 

*Bv  the  foui'teenth  section  of  the  statute  the  offences  de- 
scribed  in  it  may  hv  <*  tried  and  determined  in  any  county  in 


Of  the  in- 
cJictment. 


t*  855] 


y  WestonV  race,  1  Loacli  247. 

r  Empson'^  rji^i*,  1   I.cacli  221.     1  H.iuk. 
P.  C.  c.  55,     Of  Shootifi}^^  i:c.  b.  10. 

*  Harris's  case,  1  Kast,  P.  C.  c.  0.  s.  C.  p. 
415.  and  Addend,  xviii. 

/  Davis's  case,  1  Leach  493.  1  Kast.  V.C. 
c,  8.  s.  8.  p.  414,  415.  The  point  wns  i«> 
served  for  the  consideration  oi  the  judges, 
and  was  very  much  debated.  Soim-  o{  lUv. 
judges  thought  that  the  woul  iviljul  was  im- 
plied in  the  word  malicious:  hut  a  f^roat  ma- 
jority were  clearly  of  opinion,  that  as  the  le- 
gislature had,  by  the  bpccial  pennint;  of  tLi> 
act,  used  both  the  words,  **  wilfully  and  ma- 
liciously,'^ they  must  be  understood  as  a  fle- 
scription  of  the  offence  ;  and  thry  thought 
that  they  were  bound  by  former  precedents  in 
analogous  cases.  And  see  llie  casc>  «  ollcctcd 
in  note  (a)  to  this  case,  1  Leach  404,  as  tu 
the  rule  that  though  an  indictment  nee<l  not 
recite  a  general  |>ena)  statute,  it  niMM  brine 


the  fact  within  the  (xpress  prohiliition  of  it. 

u  Diirour'srase,   1  Leach  351.     1  East.  P. 
C.  r.  8.   s.  8.  p.  415.     The  court  said,   thai 
perhaps  the   averment   was  not  necessary  to 
tlic  validity  of  the  indirtment,  as  the  statute 
i>ays,  "  who  shall   nialiciou&ly  shoot  at  any 
person  in  any  dv\  riling  house,  or  otktr  plact ;" 
Init  that  35  the  averment  was  made,  it  mus: 
be  provefl   as  staled.     However,   in  two  sub- 
<p(iu<  ni  rases  of  indictments  for  robbinj;  ia 
the  dwelling  h«)ii>es  of  particular  persons  who 
were  nanied,  the  convictions  were  held  to  be 
piopf'r ;  ihou^h  in  one  of  them  it  did  not  ap- 
pear who  was  the  owner  of  the  hou>€,  and  in 
the  other  the  Christian  name  of  the  owner  of 
the  house  could   not  be  proved.     Pye's  case, 
JVarttick  1790.    cor.  Thomson,  B.     1  East. 
P.  C.  c.  16.   s.  168.  p.  785,  and  Johnstone'? 
case,  1793.  cor,  Ashhurst.  .1.     ///.    c.  16.  ? 
168.  p.  786. 


CUAP.  X.]  Black  Jict,  9  G.Lc22.^  26  Geo.  II.  c.  10.  855 

England,  in  such  manner  and  form  as  if  the  fact  had  been  The  trial 
therein  committed  ;**  and  it  lias  been  holden,  that  it  is  not  ne-  JJI^^^^ 
cessary  for  the  king  to  grant  a  special  commission  for  such  in  Eng* 
^  trial ;  but  that  a  private  prosecutor  may  prefer  his  indictment  ^"^^ 
in  such  county  in  England  as  may  appear  to  him  to  be  most 
conducive  to  the  ends  of  justice,  {w)   He  cannot,  however,  ex- 
ercise this  right  for  the  purposes  of  injustice  and  oppression, 
as  the  statute  expressly  gives  it  for  the  better  and  mare  impart 
tial  trial  of  the  indictment  (x) 

The  fourteenth  section  also  provides,  that  no  attainder  for  ^q!^'**'^ 
any  of  the  offences  made  felony  by  the  act  shall  work  corrup-  "orrupUon 
tion  of  blood,  loss  of  dower,  or  forfeiture  of  lands  or  chattels,  of  blood. 

The  statute  26  Geo.  II.  c  19.  was  passed  for  the  purpose  of  ^* 
repressing  the  enormities  occasionally  practised  upon  persons  ^^JJjjJJj 
vshipwrecked.    The  first  section  enacts,  **  that  if  any  person  the  b««tiiif 
or  persons  shall  beat  or  wound,  with  intent  to  kill  or  destroy,  ?'  wound- 
or  shall  otherwise  wilfully  obstruct  the  escape  of  any  person  fhfpC!^.' 
endeavouring  to  save  his  or  her  life  from  such  ship  or  vessel,  od  with  in- 
(i.  e.  any  ship  or  vessel  of  his  majesty's  subjects  or  others,  JJJ|  ^J^^^ 
which  shall  be  in  distress,  or  which  shall  be  wrecked,  lost,  oc^^tUiif 
stranded,  or  cast  on  shore,  in  any  part  of  his  majesty's  domi-  out  aom 
nions)  or  the  wreck  thereof  5  or  if  any  person  or  persons  shall  HS^^ip 
put  out  any  false  light  or  lights  with  intention  to  bring  anv  into  dan- 
ship  or  vessel  into  danger  5  then  such  person  or  persons  soot-  ^.^^^^^ 
fending  shall  be  deemed  guilty  of  felony ;  and  being  lawfully  ^i^rgy/ 
convicted  thereof,  shall  suffer  death,  as  in  cases  of  felony, 
witliout  benefit  of  clergy."  (y)  (2) 


♦CHAPTER  THE  ELEVENTH. 

[•862] 

of  Common  and  Jiggravated  Jissaults. 


SECTION  I. 

OF  COMMON   ASSAUIiTS.  (l) 

An  assault  is  an  attempt  or  offer,  with  force  and  violence,  PtfiniUoB 

w  Mortis's  case,  1  Leach  73.    2  Blac.  R.         y  By  6.   18.  the  act  is  not  Co  axttiid  to 
733.     1  East.  P.  C.  c.  8.  s.  9.  p.  415.  Scotland. 

X  Id.  Ibid, 


(2)  The  subsequent  part  of  this  chapter  is  omitted ; — ^Lord  EllenboroQ^h'pi 
act  being  of  no  force  in  this  couotiy. 

( 1 )  Vermont. — When  an  assault  and  battery  has  been  made  upon  two,  In  tte 
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<>r  an  as-     tu  clo  u  cot'poral  hurt  to  another ;  as  by  striking  at  another 

sauit.         ^^m^  j^  stick  or  other  weapony  or  without  a  weapon,  though 

the  party  striking  misses  his  aim.     So  di*awing  a  sword  or 


same  affray,  and  both  arc  wounded  by  the  same  stroke,  and  the  offender  has 
been  legally  convicted  before  a  court  of  competent  jurisdiction  for  the  assault 
and  battery  upon  one,  an  indictment  cannot  afterwards  be  sustained  against 
him,  for  an  assault  and  batter}'  upon  the  other:  But  redress  may  be  obtained 
by  each  of  them  by  private  actions.  2  Tyler^s  Rep.  387.  State  v.  Damou. 
New  York. — Upon  an  application  for  a  mandatnuM  to  the  court  of  ses- 
sions, to  compel  them  to  proceed  to  the  trial  of  an  indictment  for  assault  and 
battery,  because  that  court  refused  to  proceed  solely  on  the  ground  that  a 
private  suit  was  pending  for  damages  for  the  same  assault  and  battery,  it 
was  refused.  The  pendency  of  such  an  action  may  be  good  cause  for 
suspending  judgment,  but  not  for  postponing  the  trial  of  the  indictment 
The  court  say,  "  the  court  of  sessions  were  probably  misled  by  what  is 
said  in  Esplnasse*s  Digest,  (1  Esp.  Dig.  part  2,  p.  184,  Gould's  Edit.)  that 
it  is  the  practice  in  New  York  in  such  cases,  to  stay  the  criminal  suit  until 
a  decision  in  the  private  action.  We  are  not  aware  of  any  such  practice ; 
nor  do  we  think  it  warranted,  if  any  thing  more  is  intended  than  a  stay  of 
judgment  after  conviction.  The  rules  and  principles  which  govern  the 
granting  of  informations,  are  not  applicable  to  the  trial  of  indictments.^-  The 
People  V.  The  General  Sessions,  &c.  in  the  county  of  Genesee,  13  Johns. 
Rep.  85.  See  the  case  quoted  below  from  1  Bay's  Rep.  166,  and  the  au- 
thorities there  cited. 

South  Carolina. — Where  a  prosecutor  for  an  assault  has  commenced  his 
civil  action  for  damages,  and  at  the  same  time  persists  in  going  ou  crimina- 
liter,  the  court  will  oblige  him  to  make  his  election ;  otherwise  the  attorney 
general  will  enter  a  nolle  praseqtii ;  because  it  would  be  unjust  to  lend  the 
aid  of  the  court  to  the  prosecutor  for  the  purposes  of  oppression  and  revenge, 
when  he  was  about  appealing  at  the  same  time  to  a  jury  of  his  country  for 
damages  for  tlie  same  injury ;  and  because^  as  it  is  very  properly  laid  down 
in  Fielding''s  case,  (2  Burr.  719,  20,^  it  would  be  giving  the  prosecutor  an  un- 
fair advantage  over  the  defendant,  Xyy  discovering  the  nature  of  the  evidence 
that  he  would  be  able  to  bring  forivard  in  the  civil  action  before  it  was  tried. 
This  point  has  been  so  ruled  in  the  cases  of  Muller  v.  Smith,  and  Martin  r. 
Santee  Club,  and  sundry  others.  The  Slate  r.  Blyth,  1  Bay's  Rep.  166,  7. 
See  also  the  case  of  the  State  w  Smith  and  Cameron,  I  Bay'?  Hep.  62.  in 
which  it  was  ruled,  that  circumstances  in  mitigation,  but  not  in  justification 
of  the  charge,  could  not  be  given  in  evidence  to  the  jury  on  the  trial  of  the 
issue,  but  that  witnesses  might  be  compelled  to  attend  on  the  sentence  day 
to  give  their  testimony  to  circumstances  in  extenuation,  after  the  conviction 
of  the  defendant. 

Though  a  man  may  put  another  out  of  his  house,  ^vho  persists  in  remain- 
ing, yet  he  may  not  inflict  a  violent  battery.  A  person  having  business 
to  transact  with  another,  has  a  right  to  enter  his  house  ;  and  if  he  remains 
after  being  ordered  to  depart,  he  may  be  put  out  of  the  house,  the  owner 
making  use  of  no  more  violence  than  is  necessary  for  the  accomplishment  of 
that  object,  and  shewing  that  this  was  his  object.  But  if  the  beating  be  cruel 
and  excessive,  not  calculated  either  from  its  extent  or  manner  to  produce 
the  pretended  object  of  getting  the  party  out,  but  on  the  contrary  rather  to 
prevent  him  from  going,  such  conduct  cannot  be  justified  upon  any  principle 
of  law.    While  the  law  permits  men  to  defend  their  persons,  or  preserre 
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bayonet,  or  even  holding  up  a  fist  in  a  menacing  manner, 
throwing  a  bottle  or  glass  with  intent  to  wound  or  strike,  pre- 
senting a  gun  at  a  person  who  is  within  the  distance  to  which 
the  gun  will  carry,  pointing  a  pitchfork  at  a  person  who  is 
within  reach,  or  any  other  similar  act,  accompanied  with  such 
circumstances  as  denote  at  the  time  an  intention,  coupled  witii 
a  present  ability,  of  using  actual  violence  against  the  person 
of  another,  will  amount  to  an  assault  (a) 

But  it  appears  to  be  now  quite  settled,  though  many  ancient  ^^o  ivonis 
opinions  were  to  the  contraiy,  that  no  wonis  whatsoever,  be  «•" 
they  ever  so  provoking,  can  amount  to  an  assault,  (fc)     And  an"as5auU. 
the  words  used  at  the  time  may  so  explain  the  intention  of  the 
party  as  to  qualify  his  act,  and  prevent  it  from  *being  deemed  r*  8631 
an  assault :  as  where  A.  laid  his  hand  upon  his  sword,  and  ' 

said,  ^*  If  it  were  not  the  assize  time,  I  would  not  take  such 
language  from  you,"  it  was  holden  not  to  be  an  assault,  on 
the  ground  that  he  did  not  design  to  do  tlie  other  party  any 
corporal  hurt  at  that  time,  and  that  a  man's  intention  must 
operate  with  his  act  in  constituting  an  assault  (c) 

A  battery  is  more  than  an  attempt  to  do  a  corporal  hurt  to  or  a  batte- 
another :  but  any  injury  whatsoever,  be  it  ever  so  small,  be-  '>'• 
ing  actually  done  to  the  person  of  a  man,  in  an  angry  or  re- 
vengeful, or  rude,  or  insolent  manner,  such  as  spitting  in  his 
face,  or  in  any  way  touching  him  in  anger,  or  violently  jost- 
ling him  out  of  the  way,  is  a  battery  in  the  eye  of  the  law.  {d) 
For  the  law  cannot  draw  the  line  between  difiTerent  degrees  of 
violence,  and,  therefore,  totally  prohibits  the  first  and  lowest 
stage  of  it ;  every  man's  person  being  sacred,  and  no  other 
having  a  right  to  meddle  witli  it  in  any  the  slightest  man- 
ner, (e)  It  should  be  observed  that  every  battery  includes  an 
assault  (/) 

The  injury  need  not  be  effected  directly  by  the  hand  of  the  The  injury 
party.    Thus  there  may  be  an  assault  by  encouraging  a  dog  "?***  "®**» 
to  bite ;  by  riding  over  a  person  with  a  horse ;  or  by  wilfully  ih^hancrS 
and  violently  driWng  a  cart,  &c.  against  the  carriage  of  an-  tiie  party 
other  person,  and  thereby  causing  bodily  injury  to  the  persons  *«»*"*^*«« 
travelling  in  it  {g)  And  it  seems  that  it  is  not  necessary  that 
the  assault  should  be  immediate ;  as  where  a  defendant  threw 

a  1  Hawk.  P.  C.  c.  62.  s.  1.     1  Bac.  Ab.  d  1  Bac.  Ab.  ^st.  k  Bat,  (B)  1  Hawk.  P. 

AitavUt  and  Batteryy   (A).    3  Blac.  Com.  C.  c.  62.  s.  2. 

120.    1   Burn.  Just.  Aftavdt  and  Battery^  I.  e  4  Blac.  Com.  120. 

1  East.  P.  C.  c.  8.  8.  1.  p.  406.    Bull.  N.  P.  /  Ternies  de  la  ley.  Battery^  1  Hawk.  P. 

15.    Selw.  N.  P.    Assault  and  Battery^  I.  C.  c.  62.  s.  1.    1  Bac.  Ab.  Ass,  k  Bai.  (A) 

6  1  Hawk.  P.  C.  c.62.8.  1.     1   Bac.  Ab.  g  See  th«  precedenu  for  assaults  of  ibit 

Assault  and  Battery  (A).  kind  in  Cro.  Circ.  Comp.  65.     3  Chit.  Crim. 

e  Turberville  v.  Savage,  1  Mod.  3.  S.  C.  2  L.  823,  824,  825.    2  Starkie  388,  389. 
Keb.  545. 


the  immanities  of  their  dwellings,  it  is  careful  to  restrain  the  indulgence  of 
an  ungovernable  and  revengeful  spirit.  The  State  v.  Jacob  Lazarus,  1  South 
Carolina  Rep.  34. 
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tht  wea- 
ther. 


a  lighted  squib  into  a  market  place,  which,  being  tossed  from 
hand  to  hand  by  different  persons,  at  last  hit  the  plaintiff  in 
[*  864]  the  face,  and  put  out  bis  eye,  it  was  adjudged  *that  tiiis  was 
actionable  as  an  assault  and  battery,  (h)  And  the  same  has 
been  holden  where  a  person  pushed  a  drunken  man  against 
another,  and  thereby  hurt  him :  (i)  but  if  such  person  intend- 
ed doing  a  right  act,  as  to  assist  the  drunken  man,  or  to  pre- 
vent him  from  going  along  the  street  without  help,  and  in  so 
doing  a  hurt  ensued,  he  would  not  be  answerable,  (fc) 

There  may  be  an  assault  also  by  exposing  a  person  to  the 
inclemency  of  the  weather.  Thus,  in  a  case  where  an  indict- 
ment  against  a  mistress  for  not  providing  sufficient  food  and 
sustenance  for  a  female  servant,  whereby  the  servant  became 
sick  and  emaciated,  was  ruled  to  be  bad,  because  it  did  not 
allege  that  the  servant  was  of  tender  years,  and  under  the  do- 
minion and  controul  of  her  mistress ;  it  was  suggested  that 
the  indictment  also  charged  that  the  defendant  exposed  the 
servant  to  the  inclemency  of  the  weather ;  and  it  was  holden 
that  such  exposure  was  an  act  in  the  nature  of  an  assault,  for 
which  tlie  defendant  might  be  liable,  whatever  was  the  age  of 
the  servant.  {I) 

An  unlawful  imprisonment  is  also  an  assault ;  for  it  is  a 
wrong  done  to  tlie  person  of  a  man,  for  which,  besides  the  pri- 
vate satisfaction  given  to  the  individual  by  action,  the  law  al** 
so  demands  public  vengeance«  as  it  is  a  breach  of  the  king's 
peace^  a  loss  which  the  state  sustains  by  the  confinement  of 
one  of  its  members,  and  an  infringement  of  the  good  order  of 
society,  (ni)  To  constitute  the  injury  of  false  ^imprisonment, 
there  must  be  an  unlawful  detention  of  the  pei*8on.  With  re- 
spect to  the  detention,  it  may  be  laid  down  that  every  confine- 
ment of  the  person,  whether  it  be  in  si  common  prison,  or  in  a 
private  house,  or  by  a  forcible  detaining  in  tlie  public  streets, 
will  be  sufficient,  {n)  And  such  detention  will  be  unlawful  un- 
less there  be  some  sufficient  autlH»rity  for  it,  arising  eitlier  finom 
some  proce.ss  fi-oni  the  courts  of  justice,  or  from  some  wai'rant 
of  a  legal  officer,  having  power  to  commit  under  his  hand  and 
seal,  and  expressing  the  cause  of  such  commitment;  or  arising 
from  some  otiier  special  cause  sanctioned,  for  the  necessity  of 
the  thing,  either  by  common  law  or  by  act  of  parliament  (o) 
And  the  detention  will  be  unlawful,  though  the  warrant  or 


An  attauU 
maj  be  by 
an  unlaw- 
ful impri- 
■onment. 
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h  Scott  r.  Shepherd,  2  Biac.  Rep.  892,  by 
three  judges;  Blackstone,  J.  fon//*</,  3  Wils. 
40&.  8.  C. 

i  Short  V,  Lovejoy,  cor,  Lee,  C.  J.  1752. 
Bol.  Ki.  Pri.  16. 

k  M.  Ibid, 

I  Rex  V.  Ridley,  cor.  Lawrence,  J,  Salop 
Lent  Ass,  ISU.  2  Catnpb.  650,  653.  The 
counsel  for  the  prosecution  admitted  that  they 
could  not  prove  this  charge  in  the  indictment 
to  Qnj  extent ;  and  the  defendant  was  arrnr- 
dinglj  acquitted.    That  negligence  and  harsh 


usage  may  he  a  means  of  committing  murder, 
sec  ante,  620,  621. 

m  1  Hawk.  P.  C.  c.  60.  s.  7.  4  Blac.Com. 
218.  And  sec  precedents  of  indictments  for 
assaults  and  false  imprisonment.  Cro.  Circ. 
Comp.  61,  62. 2  Stark.  385,  386.  3  Chit.  Crim. 
L.  835,  et  sequ.  As  to  such  false  imprisonmeoi 
as  amounts  to  Kidnapping,  &c.  see  antCj  837, 
et  sequ. 

n  2  Inst,  589.  4  Com.  Dig.  Imprisownent. 
(G).    3  Blac.  Com.  127. 

i>  3  Blac.  Com.  127. 
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process,  upon  which  it  is  made,  be  i*egiilar9  in  case  they  are 
executed  at  an  unlawful  time,  as  on  a  Sunday ;  or  in  a  place 
privileged  from  ari'ests,  as  in  tlie  verge  of  the  king's  court  {p) 
Especial  provision  is  made  concerning  the  arrest  of  foreign 
ambassadors,  or  other  foreign  public  ministers,  and  their  do- 
mestics, or  domestic  servants,  by  the  statute  7  Ann,  c.  13. 
which  makes  any  process  against  them,  or  their  goods  and 
chattels,  altogether  void  ;  and  provides,  that  the  persons  pro* 
secuting,  soliciting,  or  executing,  such  process,  shall  be  deem- 
ed violators  of  the  law  of  nations,  and  disturbers  of  the  pub- 
lic repose ;  and  shall  suffer  such  penalties  and  corporal  jhi- 
nishment,  as  the  Lord  Chancellor,  and  the  two  Chief  Justices, 
or  any  two  of  thi^m,  shall  think  fit  But  no  trader  within  the 
description  of  the  bankrupt  laws,  who  shall  be  in  the  service 
of  any  ambassador,  or  public  minister,  is  to  be  privileged  or 
protected  by  this  act ;  nor  is  any  one  to  be  punished  for  ar- 
resting an  ambassador's  servant,  unless  the  name  of  such  ser- 
vant be  registered  in  the  office  of  one  of  *the  principal  secre-  r*  8661 
taries  of  statcv  and  by  him  transmitted  to  the  sheriffs  of  Lon- 
don and  Middlesex,  or  their  undersheriffs  or  deputies,  (q) 

It  has  been  supposed  that  every  imprisonment  includes  a  Every  im- 
battery ;  (r)  but  tliis  doctrine  w^as  denied  in  a  recent  case,  F>8onni«n« 
where  it  was  said  by  the  court  that  it  was  absurd  to  contend  ch!de"ii  '"" 
that  every  imprisonment  included  a  battery,  (s)  battery. 

Whether  the  act  shall  amount  to  an  assault  must,  in  every  The  inten- 
case,  be  collected  from  the  intention.    Thus,  in  an  action  fop  JJ^^ch  the 
an  assault,  where  it  appeared  that  the  defendant  and  another  act  is  dona 
person  were  fighting,  when  the  plaintiff  came  up  and  took  ;•  material 
hold  of  the  defendant  by  tlie  collar,  in  order  to  separate  the  *^J^  'JJ^ 
combatants,  upim  which  the  defendant  beat  tlie  plaintiff,  it  was  thcrit  win 
objected  to  the  cour«ol  for  the  plaintiff,  who  offered  to  enter  «™o"n«»o 
into  tliis  eviiience,  tliat  it  ought  to  have  been  specially  stated 
in  the  replication  to  the  plea  of  son  assault  demesne :   bat  the 
objection  was  overruled,  on  the  ground  that  the  evidence  was 
not  offei*ed  by  way  of  justification,  but  for  the  purpose  of 
shewing  that  there  was  not  any  assault,  and  that  it  was  the 
quo  animo  which  constituted  an  assault,  which  was  matter  to 
be  left  to  the  jury,  {t)   So  to  lay  one's  hand  gently  on  another 
whom  an  officer  has  a  warrant  to  arrest,  and  to  tell  the  officer 
that  this  is  the  man  he  wants,  is  said  to  be  no  battery,  (u)  And 
if  the  injury  committed  were  accidental  and  undesigned,  it  will 
"^  not  amount  to  a  battery.    Thus,  if  one  soldier  hurts  another 

p  Id.  ihid.  29  Car.  II.  c.  7.     AnrI  see  fur-  was  adopted  by   Lord  Kenyoo,  in  Oilej  %^ 

ther  as  to  unlawful  imprisonments,  4  Com.  Flower  and  another,  2  Selw.  N.  P.  Iiyr&m 

Dig.  Imprisonment.  (HJ     6   Bac.   Ab.   Trts-  mentj  I. 

pau  (D)  3.    2  Selw.  N.  P.  hnpris^nmenL  s  Emme tt  v.  Lyne,  1  New.  Rep.  255. 

a  See  as  to  the  occasion  of  passing  this  act,  /  Griffin  v.  Parsons,  Oloueater  Lent  Atf. 

3  Blac.  Com.  254,  255,  256.  and,  as  to  the  1754.  Selw.  N.  P.  Jts.  Sc  Bai.  33.  Note  (1)* 

construction  of 'it,  the   cases  coUected  in  2  u  1  Hawk.  P.  C.  c.  62.  s.  Z     1   Bac«  Ab. 

Evans's  Col.  Stat.  Part  IV.  CI.  III.  No.  21.  Ast,  Sc  Bait,  (B^ 

r  Bull.  N.  P.  c.  4.  p.  22.  and  the  opinion 
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by  discharging  a  gun  in  exercise,  it  will  not  be  a  battery,  (t) 
[*  867]  *And  it  is  no  battery  if,  by  a  sudden  fright,   a  horse  ruii8 
away  with  his  rider,  and  runs  against  a  man.  (w)     So  wbei« 
upon  an  indictment  for  throwing  down  skins  into  a  man's  yard, 
being  a  public  way,  by  which  a  person's  eye  was  beaten  out, 
it  appeared  by  the  evidence,  that  the  wind  blew  the  skin  oat 
of  the  way,  and  that  the  injury  was  caused  by  this  circum- 
stance^  the  defendants  were  acquitted,  (x)    It  seems  also  that 
if  two,  by  consent,  play  at  cudgels,  and  one  happen  to  hurt 
the  other,  it  would  not  amount  to  a  battery,  as  their  intent 
was  lawful  and  commendable,  in  promoting  courage  and  ac- 
tivity, (y) 
In  some  cases  force  used  against  the  person  of  another  may 
forcrused  ^  justified,  and  will  not  amount  to  an  assault  and  battery, 
majbejus.  Thus,  if  an  officer  having  a  warrant  against  one  who  will  not 
ii5u**no"**  suffer  himself  to  be  arrested,  beat  or  wound  him,  in  the  at- 
amount  to   tempt  to  take  him ;  or  if  a  parent,  in  a  reasonable  mamier, 
an  atsauit.  chastise  his  child;  or  a  master  his  servant,  being  actually  in 
I    868]  his  service  at  the  time;  or  a  schoolmaster  ♦his  scholar;  or  a 
gaoler  his  prisoner ;  or  if  one  confine  a  friend  who  is  mad, 
and  bind  and  beat  him,  &c.  in  such  a  manner  as  is  proper  in 
such  circumstances ;  or  if  a  man  force  a  sword  from  one  who 
offei*s  to  kill  another  therewith ;  or  if  a  man  gently  lay  his 
hands  upon  another,  and  thereby  stay  him  from  inciting  a  dog 
against  a  third  iicrson;  no  assault  or  battery  will  be  commit- 
ted by  such  acts,  (s;)     So  if  A.  beat  B.  (without  wounding  him, 
or  throwing  at  him  a  dangerous  weapon,)  who  is  wrongfully 
endeavouring,  with  violence,  to  dispossess  him  of  his  lands,  or 
of  the  goods,  either  of  himself  or  of  any  other  person,  which 
have  been  delivered  to  him  to  be  kept,  and  will  not  desist  upon 
A.*8  laying  his  hands  gently  upon  him,  and  disturbing  him; 
or  if  a  man  beat,  wound,  or  maim,  one  who  is  making  an 
assault  ui)on  his  own  pei'son,  orthatof  his  wife,  parent,  child, 
or  master ;  or  if  a  man  fight  with,  or  beat,  one  who  attempts 
to  kill  any  stranger ;  in  these  cases  also  it  seems  that  the  party 


V  Weaver  «.  Ward,  \U)U.  131.  2  P.oll.Ab. 
548.  1  Bac.  Ab.  jIss,  ic  But.  H.  Hut  if  the 
act  were  done  ^'ithuut  sufl'icient  cauiiun,  the 
soldier  would  be  liable  to  an  action  at  the 
suit  of  the  party  injured  ;  for  no  mail  will  be 
excused  from  a  trespass,  unless  it  be  shewn  to 
have  been  caused  by  inevitable  necessity, an<l 
entirely  without  his  fault,  Dickenson  r.  Wat- 
son, Sir  T.  Jones,  205,  Underwood  r.  Ilcw- 
son,  1  Str.  695,  2  Blac.  R.  896.  iSchv.  .\. 
P.  Jss,  &  Bat.  34. 

to  Gibbons  v.  Pepper,  4  Mod.  405.  But  if 
the  horse  running  against  the  man  were  occa- 
sioned by  a  third  person  whipping  him,  such 
third  person  would  be  the  trespasser.  1  Bac. 
Ab.  Ass,  &  Bat,  (B)  And,  upon  the  princi- 
ples which  have  been  before-mentioned,  sucli 
an  act  in  a  third  ncrson.  causins  de:ith  to  any 


one,  mnv, under  certain  c*!rcunistanccf,an!ci;i.t 
to  felony,     ,'lnte,  755. 

f  Rex  r.  Gill  and  atiothcr,  1  Str.  190. 

1/  1  Bac.  Ab.  ,^ss,  &  Batt,  B.  referring  to 
Dalt.  c.  22.  Bro.  Coron.  229.  But  in  the 
notes  to  Bac.  Ab.  ub,  sup,  the  case  of  Boulter 
r.  Clark,  Abingdon  Ass.  cor,  Parker,  C.  B. 
Bui.  N.  P,  16.  is  referred  to,  in  which  it  was 
ruled  that  it  was  no  defence  to  allege  that  the 
plaintiff  and  defendant  fought  together  by  con- 
sent, the  fighting  itself  being  unlawful:  and 
the  case  of  Matthew  r.  Ollerton,  Comb.  21S. 
is  also  referred  to  as  an  authority,  that  if  one 
license  another  to  beat  him  such  license  is  do 
defence,  because  it  is  against  the  peace.  And 
see  antey  756,  et  sequ,  as  to  the  criminality  of 
some  games  or  sports. 

s  1  Hawk.  P.  C.  c.  60.  s  23.     1  Bac.  Ab. 
A  Of,  A-  Bat.  CO 


CUAF.  XI*  $  1.] 


When  Justijiable, 


868 


may  justify  the  assault  and  battery,  (a)  It  has  been  \(oldeii 
that  a  master  may  not  justify  an  assault  in  defence  of  his  ser- 
vanty  because,  he  might  have  an  action  for  the  loss  of  his  ser- 
vice :  (&)  but  a  different  opinion  has  been  entertained  on  this 
point  ;(c)  and  in  a  modern  case  Lord  Mansfield  said,  '^I 
cannot  say  that  a  master  interposing,  when  his  servant  is 
assaulted,  is  not  justifiable  under  the  circumstances  of  the 
case ;  as  well  as  a  servant  intei*posing  for  his  master :  it  rests 
on  the  i*elation  between  master  and  servant."  (d)  It  is  said, 
that  a  servant  may  not  justify  beating  another  in  defence  of 
his  master's  son,  though  he  were  commanded  to  do  so  by  the 
master,  because  he  is  not  a  servant  to  the  son ;  and  that  for 
the  like  reason  a  tenant  may  not  beat  another  in  defence  of 
his  landlord,  (e)  A  wife  may  justify  an  assault  in  defence  of 
her  husband.  CfJ 

*It  has  been  holden  that  a  defendant  may  justify  even  a  [*  869}. 
maihenif  if  done  by  him  as  an  officer  in  the  army,  for  disobey- 
ing ordei*s ;  and  that  he  may  give  in  evidence  the  sentence  of 
a  council  at  war,  upon  a  {ictition  against  him  by  the  plaintiff; 
and  that  if,  by  the  sentence,  the  petition  is  dismissed,  it  will 
be  conclusive  evidence  in  favour  of  the  defendant,  {g) 

It  should  be  observed,  with  i-espect  to  an  assault  by  a  man  Where 
on  a  party  endeavouring  to  dispossess  him  of  his  land,  that  {J'^^J*  * 
where  the  injury  is  a  mei*e  breach  of  a  close,  in  contemplation  without  ac- 
of  law,  the  defendant  cannot  justify  a  battery  without  a  re-  ««*!  vio- 
quest  to  depart;  but  it  is  otherwise  where  any  actual  violence  JSEft*be*m 
IS  committed,  as  it  is  lawful  in  such  case  to  oppose  force  to  request  to 
foi'ce :  therefoi*e,  if  a  jierson  break  down  the  gate,  or  come  into  ^ep*rt  or 
a  close  vietamiis,  the  owner  need  not  request  him  to  be  gone,  fore  force  is 
but  may  lay  hands  on  him  immediately ;  for  it  is  but  retuniing  used. 
violence  witli  violence.  (A)     So  if  one  come  forcibly  and  take 
away  another's  goods,  the  owner  may  oppose  him  at  once,  for 
there  is  no  time  to  make  a  request,  (t)     But,  in  general,  unless 
there  be  violence  in  the  tt'espass,  a  party  should  not,  either  in 
defence  of  his  pers<m,  or  liis  real  or  ])ersonal  property,  begin 
by  strikmg  the  trespasser,  but  should  i*equest  him  to  depart 
or  desist,  and  if  that  is  refused,  should  gently  lay  his  hands 


a  1  Hawk.  P.C.  c.60.  s.  23.  and  the  nume- 
rous authorities  there  cited.  1  Bac.  Ab.  J^ss. 
6:  BaL  (C) 

b  Inward  v.  Basely,  1  Ld.  Ravm.  C2.  1 
Salk.  407.     Bull.  N.  P.  18. 

f  1  Hawk.  P.  C.  c.  60.  f.  24. 

d  Tickcl  r.  Read,  I^ffi.  215. 

e  I  Hawk.  P.  C.  c.  GO.  s.  24. 

/  Leward  r.  Bnseley,  1  Ld.  Rayni.G^. 

g  Laue  r.  Dcgberg,  II  W.  \\\.  per  Trcby, 
C.J.    Bull.N.P.  19. 

k  Green  r.  Goddard,  2  Salk.  641.  In  a 
case  of  this  kind,  however,  it  should  socm  that 
the  violence  must  be  considerable,  and  con- 
tinuing, in  order  to  justify  the  application  of 
force  bv  the  owner,  without  some  previor* 


request  to  depart ;  ut  least,  if  the  force  ap- 
plied be  more  than  would  be  justified  under  a 
moUiter  manus  impotuit :  for  in  a  case  of 
assault  and  bnitery,  where  the  defendant 
pleaded  son  assault  dcmetnCf  and  the  plaintiff 
replied  that  he  was  possessed  of  a  certain 
close,  and  tliat  the  defendant  broke  the  gate 
and  chased  his  horses  in  the  close,  and  that 
he,  for  the  defending  his  possession,  moUittr 
insiUtum  fecit  upon  the  defendant,  the  repli- 
cation was  adjudged  to  be  bad;  and  that  it 
should  have  been  moUiter  mnnttt  impantii^  as 
the  plaintiff  could  not  justify  an  aisault  ta 
defence  of  his  possession.  Leward  r.  Basf- 
ley,  1  Ld.  Rayni.  62. 

i  Grcm  r.  Goddard,  Ibid 


u|Miii  iiliii  ^iii  tiif  tii-si  iiist;ni('(s  ami  ii^it  pmreod  with  greater 
ti>rro  th;iii  i«<i  iir.i'lc  iiiurssur^  hy  ivsistaiice.  k)  Thus,  where 
;i  ( liuK  !i-\vari!i-M,jiisiitii«l  taking  iiffT  thr  lisit  of  a  |)ersc>n  who 
woiv  it  ill  rhuirh,  at  tin-  liiiir  ul' ili\iiie^rvice9  tlic  plea  stated, 
thai  \iv  lii>t  irqiio^itoil  tiii'  {ilaiiitifr  In  be  uncovered,  aiid  that 
the  plainiitViTliisiM).  1}  And  in  allcase^^  where  the  force  used 
is  jiistitu-d.  UN  nut  aniMuutin,^  to  an  assault,  under  tlie  parti- 
ruhircircunistaiurs  of  thi' rase,  it  inuAt  appear  that  it  was  not 
givatri'  than  \\a>  ira^<Hi.iiil\  n(*rrssarv  to  acconiplisii  the  law- 
ful pnrposr  inhMiili'd  t:i  'ir  fRoi  trd.  iiij  Therefore,  though  an 
iilfrr  tt)  striko  iUv  dilVndant.  first  made  by  the  prosecutor,  is  a 
snOiiiiMit  a^-^^aiilt  by  him  in  .justify  the  defeTidant  in  striking, 
withnnt  waiting;  till  tlit*  pi-ONt>riitor  had  at tually  .struck  him 
llrst:  yvx  v\ru  a  prior  a<^^a  tit  \vill  not  justify  a  battery,  if 
such  liatti-r\  hr  iMiTnir:  and  it  uill  be  matter  of  evidence 
wlietiirr  lir.'  rftaliatinn  b\  thr  tliTendaiit  were  exressitc.  and 
out  of  ail  pr«»pin-tiiinti»thi*  ntM-i'ssit\  or  pr»vorati«m  reccived.(ii) 
jiidicimenr.  'I'lu.  party  injun*d  ina\  pnirrni  against  the  defendant  by 
action  and  iiulirtmcnt  ffir  tin*  same  assault,  and  the  court  in 
whirli  thi*  arti'in  is  hnMi;;lit  will  not  rnniiiel  him  to  make  his 
eleitioii  to  pursm*  rithrr  the  oni*  or  tlu*  other:  for  the  fine  to 
thr  kint;.  upon  thr  i  riniin;J  prostn'ution.  and  the  damages  to 
the  party  in  tin-  ('i\il  action.  :\iv  |>erfirtly  distinct  in  their 
natures.  n\ 
UiieimiM.  It  appears  to  havr  been  rornicrly  liolden  that  a  |>orson 
bT'prXr-  ^^^ihl  not  be  |ir<»»e(Mit('il  lipon  one  indictment  for  assaulting 
le.'  tor  as-  tx^o  pt  i^niis,  r:ic  h  asnaiih  briiii;  a  distinct  oflencc. -p)  But 
tauitin*       (hj.  ,..^^^.  \y^^^  |J^.^,^^  snlisi'ipu'iitlx    tn*ated  a<  one   which  was 

•  Vi-..*'         "'*^  ^^'*'H  I  iin-^itUriMl :  ami  tin-  « ourl  .-•aici.  ••Cannot  the  king 
r^    o7l  I    '^'iiil  ii  *"«iu  to  arrount  lui*  a  Itrratli  of  thr  |>eare,  because  hfj 

bri»ki*  T\MJ  hcinU  insii\ul  of  niii'".";^^) 

•  ..:ni.:".        In  a  I  aM' w Iht!  an  intlirlnoMil   prrferivd  bt lore  the  grand 
'  *^V'        .i"*0  •on-HiHiiMl  i>t  iw.i  tiHin;-.  oiu'  for  a  rif»t.  the  otJier  for  an 

:<i  a  :!  '.  as^aiili.  a!ul  lilt*  u,i'aiMi  |ury  ntily  founil  it  a  true  bill  as  to  the 
-'  m:.«.  imiiit  t  0'  at)  .i^^.iuli.  :'ih1  iiMli.!-siMl  ii^unrnunis  u\\  the  count  for 
.  a  iii>;.  a  ni'iijoii  v..i^  mailr  nn  tlir  nari  of  liu*  i»ii)socutor  to 
Muiuiiv  (i'la^li  lU  uM  i!i(  -r<t!iiiii  that  tin' j^rantl  jni'x  >litmld  have  found 
;.!.•  ;r;ii. :  fjn»  wlmli*  1.1  lia\i-  Urru  [\  tnir  hill,  nv  lia^r  ri'iectod  the  indict- 
bill  ii«  t..  nsi'!i:  ailouji  tlh'T* :  Imi  Tm  «  nuri  hrhl.  tlia!  as  thtM*«- were  tWM 
:h>>.i^r.n  I',  ilisiinrt  >  410:11^.  ihv  tindit.^  a  wwr  Sill  as  tn  on-  nmnt  only, 
HI..!  i-Ni..     ami  ri-'t(  liiii;  iln' otln  r.  left  tin- iiulii  inirnt.  as  to  llie  rnuiH 

'?*i"i..'.  ^^birh  till'  jiii'v  iiad  aHiriiit«l.    w.^*-   as  it"  Hirre  !iad  •-'piginallv 

■    ■•:»         lit\*n  i*i\\\   tliat  4tnr  romit.   ;■ 

■  111' 

■Vft*  I'  .*'■  If  *■  *  I  ■  I. 

■     A\  0.»         .     ■       t        ■.   .     ■     I       \  .     '  .       •  Ml        ■       !.»...•...        .  4     lj  .\.  .....     '. 

'  ii.\ur !.  I ...;  .  ,  I  Sj  .     ■  .  .   !      ..<:...•,:  Li.  K:^:  ••  ;■•::.    -" 

'I    I  I.  Xfi.  I  .  I  .     ....!.  p    I'M  .  ."''.     ■". 

fi   K  :".  ..NT.]         1  l.»ii.  V.i.  ..*!.  •.  K  v    /  »    *    "     i!»  I  iXK   li'ij:-..^:   aui  53- :• 

p.  400.  :■-.-.:  H  i.r.  •;•    1. 

«  Joiii'S   1-.  llay.    1  Krs.  ;ii:  !  r.iJ.   \i*\.      I  ^   li^.x  :.  t  K-.'Iu  L-'sr,  Co*.",  j- 
2>elw,  N.  r.  .{ffl  \    Bat    J3.  iu:t   ^.2. .     I 


iBBiP.  XI.  $  I.]       Jndiflmtiit  and  TraTrrrsi: 

Whatever  is  a  K'gal  J)isUlii.'utioii  or  excuse  fur  »u  asttaiiU 
ur  iiniirisnnnientt  sucli  an  mn  -MsnuM  <l6ineiinF,  thn  an-cHt  (tt  a 
fplnii,  kv.  may.  upon  an  indictment,  bb  given  in  evitlence  un- 
der the  genera]  isHue.  (5) 

A  ciLsc  has  been  ilvcidcil,  rt^ktiiig  to  Uic  cimrso  nf  proceed- 
ing, where  a  defendant  indicted  Tor  an  assault  has  entered 
into  a  recognizance  to  appear,  enter,  and  try  his  traverse 
Tlio  defendant  was  in  the  first  instance  appreliended  for  an 
assault,  carried  before  a  magistrato,  and  admitted  to  bail,  on 
tlie  conditiou  of  his  appearing  at  the  en!<iiiir)g  assizes  to  aii- 
Hwer  such  indictment  as  might  be  preferred  against  him ; 
which  canditiun  he  performed ;  and  a  bill  of  indictment  being 
found  iigainst  him  at  sticlt  assizes,  he  was  arraigned,  jdcadeu 
"  Not  Gnilty,"  and  entered  into  a  recognizance  to  appear, 
eater,  and  try  his  traverse  at  the  then  next  assizes.  On  the 
day  before  tlic  opriiing  uf  the  couim  issirm  *for  the  next  afinizes, 
he  Miirrendered  himself  to  prison  in  discharge  of  his  bail ;  and 
to  avoid  paying  for  the  Issue-book,  the  entry  of  his  traverse, 
and  all  other  court  fees,  he  endeavoured  to  be  tried  under  the 
commission  of  gaol  delivery  :  hut  liis  trial  under  this  commis- 
sion was  opjioscd  by  the  utUcers  of  the  court,  on  the  ground 
that  hy  omitting  to  enter  liis  traverse  he  had  not  performed 
the  condition  of  bis  recognizance.  The  learned  judgo  cuter- 
taiuing  some  doubts  whether,  as  the  defendant  was  in  custo- 
dy, he  could  refuse  to  try  him,  directed  htm  to  be  tried,  as  in 
the  case  of  any  common  gaol  traverse :  but,  in  order  to  settle 
the  pra('tice  In  future,  he  afterwards  submitted  the  matter  to 
the  judges  for  their  toiisidcratioM.  They  were  unanimously 
of  opinion,  that  tlie  defendant  ought  not  to  have  been  tried, 
as  he  hail  not  performed  the  condition  of  the  recognizance. 
But  they  all  thought  that  he  might  have  come  in  and  moved 
to  withdraw  his  plea  of  "Not  Guilty,"  and  have  pleaded 
"  Guilty,"  without  entering  his  traverse,  either  on  an  agree- 
ment with  the  prosecutor,  or  on  giving  htm  propi-r  notice  of 
his  intention  so  to  do.  And  they  likewise  agreed,  that  if  be- 
fore he  had  come  in  to  plead  he  had  given  tlie  pn)secutor  ten 
days*  notice  that  he  would  at  the  same  time  try  his  Inivci-sc, 
he  might  have  done  so.  {t) 

As  ovei7  battery  includes  au  assault,  (u)  it  follows,  that  or 
an  indictment  of  assault  and  battery,  iu  which  the  assault  is 
ill  laid,  if  the  defendant  be  found  guilty  of  tlie  buttery,  it  is 
sufiic;ient,(w) 

This  otfeiice  is  punishable  as  a  misdemeanour :  and  tlie 
punishment  usually  inflictnl  is  fine,  imprisonment,  and  the 
niiding  of  sureties  to  keep  the  peace,  (a^)     But  as  the  oflcuctw 


"'•J.  Br 

cniarlm 


tiM  b«ir 


1  I  Hawk.  P.  C.    . 
It',  and  Bal.  (D.) 
p.  4W>.  nnd  c.  9.  e.  I. 


Gl.    s.  3.     I  Bac.Ab. 
Erii.  p.  C.  r.  8.  «.  1. 


I  vrj  >  ca».  ear.  nkiei,  J.    SauMawMn 
Am.  and  couideced  of  by  the  Ju>V*ii  HII.  T. 
TOl.  I.  62 


im,  I  Lcarh  III 

n  Jinl',  !I63. 

t>  IHavrk.P.r.  c83.  >.  I. 

«  4  UlK.  Com.  I1T.     lEMbP.C.  C 
I.  p.«fl.juide.SL  ilI.  p.«t». 


OJ  JggrumUd  •insaulU.  [boo&  hi. 

'^tlidugli  iiiul.i'iliitdly  ill  •(>  uc  d^^grec  coucerniug  die  public, 
principalh  ami  uiuit^  iiiiiM-  diauly  aflfecls  an  inuividualf  the 


UrVIIUUIIi.i:«i  «      illHl    Ml     Mil.     |fl  (JSI^LMIUI     M«rt.lA««.^    ti»iMisv*»     nn«a0HW9 

a  trivial  puni.^ium  n\  giiu^ially  a  fine  of  a  sliillingt  is  inflict- 
ed- ( y) 


SECTION  II. 

A TTCMi'Ts  to  mui-dcr,  or  do  sonic  givat  bodily  Ijarniy  [a)  and 
assaults  ^\itll  intent  to  ravish,  {h)  or  to  commit  an  unnatural 
crime,  (c)  ha\T  been  aliTady  noticed.  Also  assaults  occur- 
ring in  the  obstruction  of  ofKcri*s  executing  process (d)  in 
effecting  a  rescue,  (e)  in  the  obsti'uction  of  revenue  officerSf  (/) 
and  in  the  hindering  the  exportation  or  circulation  of  conii  (g) 
have  been  mentioned  in  the  course  of  the  vrork.  The  aggra- 
vated assaults  ^hicli  remain  to  be  noticed  in  this  place,  are 
principally  such  as  have  been  made  the  subject  of  particular 
legisLitive  provision ;  a:ul  the  peculiar  aggravation  appears 
to  arise,  eitiier  from  the  place  in  which,  or  the  person  upon 
whom,  the  assault  is  committed,  or  else  from  the  great  ci*inii- 
nality  of  the  puqwise  cjr  ohject  intended  to  be  effected. 
5  andG  The  statute  5  and  6  Edw.  VI.  c.  4.  relates  to  disturbances 

E<iw.  \ I.  in  church's  and  church-uards ;  and  the  second  and  third  sec- 
Smiting  or  ^*"'*^  *»^  t^"'  -*<taUiie  make  particular  provision  for  the  punish- 
laying  viu-  mcul  of  assaults  comniiiU'd  in  those  places.  The  second  sec- 
[•  874]  tion  enacts,  *•  tiiat  if  any  perstni  or  persons  shall  smite,  *or 
lent  haiHs  lay  \  ioleiit  hands  i.[Mn  an}  «ither.  either  in  any  church  or 
in  nchurch  diurdi-yard,"  v\vi\  iiei^on  --o  otlV'tiding  shall  be  deemed  ex- 
yard.  fommuiiicate.     'liir  ihinl  scctio)!  enacts.  *Mhat  if  any  pei*son 

5  j»  shall  maliciously  -irikr  .  ii;,  pn-^ini  with   any  weapon  in  any 

Strikin;;  churcli  or  chur(  ii-,\ aiKj.  i)i-  shall  (lra^^  any  weapon  in  any 
wiih  a         church  oi"  chnii  I^-v.ii'l   •       '"iTU.nt   to  st  like  another  witb 

i*    Inte^  21 1.  .    1  •, »:  a. 7*  . 

a  Antc^  841,  r '   /■■,  •./,'.   ;}.:■,  '.2.\  :,:,},  e'  •?  7  \ 

//  .^/ife,  809,  y.VK  . !     •.  !»:•).  tf  sfqu, 

'   Wn/r,  81G.  .     . ,  l,:^»,  t7  jscyt/. 


(^)  Vjwravated  assaults,  vi/.  'u-aaults  uiih  intent  to  murder,  ravish,  or 
f  oTTmit  .1(1  <*nnatural  crimo,  or  with  inteni  to  rob,  have  been  made  the  sab- 
jc.  ti  pMti-  'liar  Icgislaljv*.  |.iov.lon  i:\  the  several  states,  to  which  the 
T'  Kj*  >  «ii'j..<.  i'>  i-'.-f erred.  The  ^tatui'^s  contained  in  this  chapter  irhich  are 
of  ••"'.  i..'\  ill  .»  :\nd  havi*  uo  f-r'  -^  m-  .  pr'«-ability  in  this  country,  such  n- 
srss?-        n   ■     Kir,;".^  pabrc    ^v:  t^:!-.     counsellors  &•:  -re  not  reiai'KO 
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tcr  part  of  thi!  coiiiiiutinpiit  wus  iilso  objertioiiabic!,  in  not 
cbaj'ging  the  deiendaiit  \vitii  a  Telonioiis  intent  to  n>b9  but 
meiTly  witii  un  inlvnt  iV  loniorisly  tjo  steal •  lake,  and  carry 
awav.  And  tlie  court,  after  sonic  consideratnni.  oi-dcred  the 
defendant  to  be  bailed,  ve) 

With  respect  to  what  shall  be  dceinwl  "  an  offensive  weapon  ^'  *o.«*»c 
or  instrument"  witliin  this  statute,  several  cases  will  apply  ^^apiror 
which  have  been  cited  in  a  former  part  of  this  work,  uiionthe  initrameni. 
construction  of  the  woinls  **  offensive  weajwn,"  in  a  statute  it- 
lating  to  offences  against  the  ivvenise  laA\s.  (/)     It  may  here 
be  added,  that  from  a  case  upon  the  statute  now  under  consi- 
deration, wheiT  the  indictment  was  for  assaulting  with  a  cer- 
tain offensive  weapon  called  a  wooden  staff,  and  the  evidence 
proved  a  violent  blow  from  a  jTcat  stone,  as  it  *was  holden  [*  883] 
that  the  conviction  of  thr  plJM)uer  \\ha.s  pi'oper,  (ij*)  li  s'(,bii.i>  to 
follow  that  bath  a  wooden  staff  and  a  great  stone  ai*e  offensive 
wcai)ons  or  instruments,  \vithin  the  meaning  of  the  statute. 
The  ground  uiMin  wliich  the  judges  held,  in  this  case,  that  the 
evidence  was  suHicient  to  main  lain  the  charge  in  the  indict- 
ment was,  that  the  weapon  laid  in  the  indictment  and  tlie  wea- 
pon pi-oved  produce  the  same  soii  of  mischief,  namely,  by 
blows  and  bruises :  and  tliat  the  description  would  have  been 
sutUcient,  upon  an  indictment  for  murder.  (//; 

It  seems  that  tlie  words  **  unlawfully  and  maliciously"  form   Vuc  wams 
an  essential  part  of  the  description  of  the  offence  of  assaulting  ^"^^{^^f-^ 
witli  an  offensive  weapon  witii  intent  to  rob.     An  irdictment  ciousiy  ' 
stated,  thai  the  prisoner,  •*  witli  a  cci'tain  offensive  weajMrnor  wcm  to  be 
instrument  calhnl  a  stick,  in  aiid  upon  J.  R.  feloniously  did  j\"i^pa"t*of 
make  an  assault,  and  did  then  anrl  there,  in  a  forcible  and  vio-  thedescrip- 
lent  manner,  feloniously  dem:ind  the  goods.  &c.  of  him  the  tio"  of  the 
said  J.  R.  with  a  fehniious  intent  to  rob  him,  &r.  and  his  goods,  ap!^auuinr 
&c.  fi*om  his  person,  and  against  his  will  feloniously  to  steal,  wiih  an  of- 
take,  and  carry  away  ajrainsi  the  statute,  Ace.'*     The  farts  f^nsivc 
weiT,  that  the  prisoner  met  the  prosrcutoi*  in  the  highway.  uUh'TiItcnt 
held  up  a  large  club  to  him.  and  hid  iiim  ^*  stand  and  deliver;"  to  rob. 
that  he  was  resisted,  and  aftei*wards  i-an  away  :  and  ujion  these 
facts  he  was  found  guilty.     Hut  as  the  imiictnicnt.  in  charg- 
ing him  with  having  assaulted  the  prose^rutor  \\  ith  an  offensive 
weapon,  did  not  lay  it  to  have  been  done  **  unlawfully  and  ma- 
liciously," judc:ment  was  iTspited  in  order  to  submit  the  point 
to  the  consideration  of  the  Judges.     Their  opinion  was,  that> 
the  conviction  was  right;  the  act  being  in  the  disjunctive^and 
an  offence  within  the  statuteb<  ing  well  laid  *in  tl\e  latter  part  [*  884J 
of  the  indictment,  without  the  woihIs  unlawfully  and  mali- 
ciously. (/J     But  it  is  oliserved.  upon  this  case,  that  it  seems 

t  Rgx  r.  Koiniian;,  o  T.  R.  n;?.  2  Lcm  It      t:iati:;-  follows,  an  i  i>i  Monteth*8  rase,  27GI/. 

5&3.     1  Hawk.  P.  C.  c.  03,  s.  7.  8^i{.   i:.  iiidicimcr.l  utatcd  tbc  assault  to  nave 

/  Ante,  107.                                    ^  i.i'pn  :i:Tlt;  v.  ith  a.-i  offensive  noapon  caJIed  a 

g  Sharwin'*  i.arp,  Oakham^  178',  1    t.T-«.        ■':</ 
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to  admit,  tliat  wlierc  the  assault  is  the  only  oflTence  charged 
within  the  act,  it  must  be  laid  to  be  done  unlatcfuUy  and  mo- 
liciously^  as  well  as  feloniously,  (k) 
The  af-  ^^  must  appear,  that  tlie  assault  was  made  upon  the  person 

wait  must  intended  to  be  robbed ;  as  was  decided  in  the  following  case. 
^  ITuie  ^^^  prisoner  was  indicted  for  assaulting  one  John  Lowe,  with 
penon  in-  AA  oficnsiye  weapon,  with  intent  to  rob  him.  Mr.  Lowe's  evi- 
tanded  to  dence  was,  that  between  ten  and  eleven  o'clock  at  night,  he 
iiioina^i^*  ^'^  travelling  along  the  road  in  a  post-chaise,  when  the  chaise 
case.  suddenly  stopped,  and  he  saw  a  man  with  his  arm  extended 

towards  the  posUhmfj  and  heard  him  swear  many  bitter  oaths 
with  great  violence,  but  did  not  hear  him  make  any  demand 
of  money ;  and  the  post-boy  swore,  that  the  prisoner  followed 
the  chaise  for  some  time,  and  at  last  )h*esentcd  apistoIo/Atm, 
and  bid  him  stop,  using  at  the  same  time  many  violent  oaths; 
that  he  immediately  stopped  the  chaise,  and  the  prisoner  turn- 
ed towartls  it,  but  perceived  that  he  vr^tB  pursued,  and  imme- 
diately rode  away  without  saying  or  doing  any  tiling  to  Mr. 
Lowe,  who  was  in  the  chaise.    The  court  held,  that  this  evi- 
dence did  not  support  the  indictment,  which  charged  an  intent 
to  rob  Mr.  Lowe,  the  gentleman  in  the  chaise.    Another  in- 
dictment was  tiien  preferred  against  the  prisoner,  laying  the 
assault  with  intent  to  rob  the  posUhoy :  but  the  same  evidence 
being  again  given  on  the  second  trial,  tlie  court  held  that  it 
would  not  maintain  the  indictment;  that  it  was  clear  that  the 
prisoner  did  not  mean  to  rob  tlie  post-boy,  for  when  he  pre- 
sented tlie  pistol  to  him,  and  bid  him  stop,  he  made  no  demand 
upon  him,  but  went  towards  the  ]>erson  in  the  chaise.  (I) 
f*  885]      *A  case  is  iTpoiled,  whicli  would  seem  to  lead  to  the  con- 
Whcrc  the  cliisioii,  tliJit  cvcn  upoH  jui  indictmoiit  for  the  ofTence  first  men- 
isforan^^Bs-  ^*^"^^*  "*  ^'^^  statute,  namely,  the  assault  witli  an  offensive 
sauit  with    weapon  with  intent  to  rob.  it  is  necessary  to  slicw  that  intent 
an  offen-    by  proving  an  actual  demand  of  money,  &c.  to  have  been  made 
pon  with'    ^y  ^''^  prisoner.     Tlie  indictment  was  for  ash»a-:tiing  the  pi-o- 
aii  intent  to  secutor  With  a  pistol,  with  intent  to  rob  him  ;  and,  by  tlie  evi- 
lobjitisnot  dencT,  it  appe.ired  that  the  prosecutor,  a  coachman,  was  drir- 
loproTe  an  "'S  ^*'**^  coacli  along  the  road,  and  that  tlic  prisoner  presented 
actual  dc   a  pistol  at  him  wliilc  lie  sat  on  liis  bo\,  and  calletl  out  to  him 
mand  of     ^^j  stop;  but  did  not  oxpivsslv  make  anv  demand  of  money. 

wonpv  or  ■*  .  * 

other  pro-  Aiid  upou  this  it  is  said,  that  tlie  court  hold  that  the  case  was 
pcriv.  not  within  the  meaning  «»f  the  act ;  that  a  demand  of  money, 
or  othrr  property,  must  be  made  to  constitute  the  offence ;  and 
that  tliough  a  demand  may  be  made  by  action  as  well  as 
s])eech,  as  by  a  deaf  and  dumb  man  sto])ping  a  carriage,  and 
putting  Ills  hat  into  it  with  one  hand,  and  holding  at  the  same 

k  1  East.  P.  C.  r.  8.  <>.  12.  p.  420.  aiul   sec  to  the  strict  construction  of  the  statute,  which 

Davis*s  case,  ante,  854.  has  the  word  ol'  reference   such.     And   in   1 

2  Thomas  s  case,  O.  li.  17."  I,  1  Leiich  3M).  Hawk.  P.  C.  r.  .05.5.4.  Thomas's  case  is  cit- 

1  East.  P.  C.  c.  S.  s.  11.  \),  41".    uhcre   it   is  od,  and  the  expression  such  person  relied  up- 

obserwd,  that  ncrhatis  this  iu:iy  be  agrecubic  on  iii  buppoit  of  the  ^ame  construction. 
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time  a  pistol  oflensively  witli  the  other^  yet  the  action  must  be 
plaifty  and  unequivocally  import  a  demand ;  and  that  in  the 
present  case  no  motion  or  offer  to  demand  the  prosecutor's 
property  was  made,  (m)    But  this  case  has  been  doubted ;  (n) 
and  it  is  observed,  that  the  words  of  the  statute  are  in  the  'dis- 
junctive ;  and  that  where  it  is  proved  that  the  prisoner  assault- 
ed the  prosecutor  with  a  felonious  intent  to  rob  him  (which  is 
a  question  for  the  jury)  the  case  is  brought  expressly  within 
the  words,  as  well  as  the  spirit,  of  the  act  (o)    It  is  suggested 
also,  upon  this  case,  that  as  the  prosecutor  was  a  coaaiman, 
and  the  indictment  charged  an  intent  to  rob  Aim,  it  mieht 
have  appeared  to  the  court  that  ho  was  not  the  garty  intended        Q^n-t 
to  be  robbed  I  (;i)  and  we  have  seen  that  it  *is  necessary  that  [    886J 
the  assault  should  be  made  upon  the  person  intended  to  be 
robbed,  (q)    Other  cases,  however,  apiiear  to  put  the  construe* 
tion  in  this  matter  beyond  doubt,  and  shew  tliat  an  actual 
demand  of  money,  &c.  is  not  necessary  upon  tlie  first  clause  of 
the  statute.    Two  men  were  indicted  for  a  felonious  assault 
upon  the  prosecutor,  with  a  certain  offensive  weapon  called  a 
pistol,  with  a  felonious  intent  to  i*ob  him.    The  evidence  was, 
that  llie  prisoners  rushed  out  of  a  hedge  upon  the  prosecutor, 
who  was  the  driver  of  a  returning  chaise,  as  he  was  passing 
along  the  road ;  and  one  of  them,  presenting  a  pistol  to  him, 
bid  him  stop,  which  he  did,  but  called  out  for  assistance ;  upon 
which  one  of  the  prisoners  threatened  to  blow  his  brains  out 
if  he  called  out  any  more :  but  he  continued  to  call,  and  pre- 
sently obtained  assistance,  and  took  the  men,  trAo  had  made 
no  demand  of  money.    Upon  this  evidence  the  prisoners  were 
convicted,  and  transported,  (r)    In  a  subsequent  case,  the  in- 
dictment against  the  prisoner  charged  him  with  having,  witli 
an  offensive  weapon,  feloniously  made  an  assault  upon  tlie  pro- 
secutor, with  a  felonious  intent  tor  rob  him.    The  evidence 
was  that,  while  the  prosecutor  and  another  person  were  riding 
together  in  the  highway,  the  prosecutor  received  a  violent 
blow  from  a  great  stone,  which  was  thrown  by  the  prisoner 
from  the  hedge ;  that  the  prisoner  then  ran  across  afield,  and 
was  followed  by  the  prosecutor,  who- asked  him  how  he  could 
be  such  a  villain  as  to  throw  the  stone ;  on  which  the  prisoner 
threatened  the  prosecutor,  ran  to  him,  and  struck  him  violently 
with  a  staff,  till  at  length  he  was  overcome  and  secured.   The 
prisoner's  face  was  blacked,  and  he  denied  his  name ;  but  on 
being  questioned  afterwards  as  to  his  motive,  he  said  he  was 
very  poor,  and  wanted  half  a  guinea  to  pay  his  brewer.    Ht 
did  not  ask  for  money  or  goods.    This  case  was  submitted  to 
the  judges,  upon  a  question  relating  to  the  form  *of  the  indict-  [    887] 

m  ParCut's  ca6«,  O.  B.  1740,  1  Leach  19.  ante,  881,  882. 

1  East.  P.  C.  c.  8.  8.  11.  p.  416,  417.     1  p  1  East.  P.  C.  c.  8.  s.  11.  p.  418. 

Hawk.  P.  C.  c.  55.  s.  3.  q  Thomas's  case,  aniej  884. 

n  1  East.  P.  C.  c.  8.  s.  11.  p.  417.  r  Rex  r.  Trusty  and  Howard,  O.  B.  ITSS, 

o  Jd.  Ibid*    Jacksou  and  Randal],  (case  of)  1  East.  P.  C,  c.  8.  s.  11.  p.  418, 419. 
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ment,  and  they  held  the  conviction  proper ;  {$)  but  no  op- 
tion was  taken  on  behalf  of  the  prisoner,  on  the  gromid  of  its 
being  necessary  to  prove  an  actual  demand  of  moDey,  or  other 
property.  (0 
And  it  Even  in  cases  where  it  may  be  necessary  to  prove  a  demaBd, 

TUtnS^^  as  where  the  indictment  proceeds  upon  the  second  clmse  of 
ciMMwhere  the  statute,  and  charges  tlie  prisoner  with  assaultingy  and 
a  demand  \^j  menaces,  or  in  or  by  any  forcible  or  violent  mamiery  ib- 
^J^^^„  mandini^  money,  &c.  with  a  felonious  intent  to  rob,  it  seeas 
actuai'or    to  be  the  better  opinion,  that  an  express  demand  of  money  hy 
^^Pj^^^^  words  is  not  necessary ;  and  that  the  fact  of  stopping  anoikher 
words  is     ^^  the  highway,  by  presenting  a  pistol  at  his  breastf  ia,  if  uar 
explained  by  other  circumstances,  sufficient  evidence  of  a  de- 
mand of  money  to  be  left  to  the  jury.    It  is  obsored^  ftat  the 
unfortunate  sufferer  understands  the  language  but  too  weD; 
and  the  question  is  put,  **  Why  roust  courts  of  justice  be  ssp- 
posed  ignorant  of  that  which  common  experience  makes  noto- 
rious to  all  men  ?"  (u)    The  statute  too  seems  to  include  a 
demand  made  by  such  menaces  or  forcible  violent  demeanour, 
as  may  explain  tlie  purpose  and  intent  of  the  party,  though 
they  may  not  be  directly  expressed  in  words.    And  in  one 
case  the  court  appears  to  have  considered,  that  an  achud  it- 
mand  ia  not  necessary  ;  and  that  whether  there  was  a  demand 
or  not,  is  a  fact  for  the  consideration  of  the  jary^  under  all 
the  circumstances  of  the  case,  (w) 
r«  ttfiui      '^'^^  intent  to  i-ob  is  a  material  part  of  the  offisnces  upon 
L     8ooJ  *this  statute,  and  it  must  be  properly  allcfped  in  the  inmct- 
matoriaf  ^  ^lent     In  a  case  wiiere  the  indictment  stated  the  assanlt  to 
part  of  the  have  been  made  with  a  certain  offensive  weapon  called  a 
offences,      woodcn  stick,  with  intent  tlie  goods,  monies,  &c.  of  the  pro- 
bTpr^riy  s^utor,  **  ft'om  his  pei*son  and  against  his  will  feloniously  to 
alleged  in  stealf  take,  and  carry  away,"  it  was  holden  to  be  bad,  as  it 
the  indict-  ^jj  ^^^  contaiii  a  statement  of  force  and  violence.    The  pri- 
soner was  accoi'dingly  discharged  from  this  indictment,  and  a 
new  one  was  preferred  against  him,  laying  the  assault  as  be- 
fore, but  stating  the  intent  to  be,  the  monies  of  the  prosecutor, 
^<  from  his  person  and  against  his  will,  feloniously  and  vto- 
lently  to  steal,  take,  and  caiTy  away ;"  upon  which  indictment 
he  was  convicted,  {x)     So,  in  a  case  which  has  been  already 
mentioned,  of  a  commitment  for  an  offence  against  this  statute, 
one  of  the  objections  upon  whicli  it  was  moved  that  the  pri- 
soner might  be  bailed  was,  that  the  commitment  did  not  charge 


The  intent 
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i  Sharwin's  case,  Oakham^  1785,  cor.  Gould, 
J.  1  East.  P.  C.  c.  8.  s.  13.  p.  421.  And  see 
also  the  case  of  Jackson  and  Randall,  ante, 
882.  in  which  an  indictment  was  holden  to  be 
insufiicient,  because  it  did  not  state,  either 
that  the  assault  was  made  with  an  oA'ensive 
weapon,  or  that  any  demand  was  made  : 


thereby  clearly  implying,  that  a  statement  of 
an  assault  with  an  offensive  weapon,  with 
intent,  ^c.  would  have  been  sufficient. 

M  1  East.  P.  C.  c.  8.  s.  11.  p.  417. 

to  Jackson  and  Randall  (case  of),  1  Leach 
269,  antCj  881,  882. 

X  Monteth's  case,  O.  B.  1795,  2  Leach  7W. 
1  East.  P.  C.  c.  8.  8. 12.  p.  420,  421. 
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the  defendant  with  a  felonious  intent  to  rob,  but  merely  with 
an  intent  feloniously  to  steal,  take  and  carry  away,  (y) 

Another  species  of  aggravated  assaults  is,  where  an  assault  Assault 
is  made  with  intent  to  spoil  the  garments  or  clothes  of  the  J^'^l^JJ^*"** 
person  assaulted.    The  statute  6  Geo.  I.  c  23.  s.  11.  pi*ovid-  i^arments. 
ed  for  the  punishment  of  this  offence ;  and  tlie  enactment  is  b  o.  i.  e« 
said  to  have  been  occasioned  by  the  insolence  of  certain  wea-  ^'  **  ^** 
vers  and  othei*s,  who,  upon  the  introduction  of  some  Indian 
fashions,  prejudicial  to  their  own  manufactures,  made  it  their 
practice  to  deface  them,  either  by  open  outrage,  by  privily 
cutting,    or   by    casting  aqua  fortis   in  the    streets    upon 
such    as    wore   them.  {%)     The'  statute   enacts,    ^^  that   if 
any   person   or  persons  shall  wilfully  and  maliciously  as- 
sault any  person  or  persons  in  the  public  streets  or  high- 
ways, with  an  intent  to  tear,   spoil,   cut,  bum,  or  deface, 
"^aud  shall  tear,  spoil,  cut,  bum,  or  deface  the  gai'ments  or  [*  889] 
clothes  of  such  person  or  persons,  that  then  all  and  every  per- 
son and  persons  so  offending,  being  thereof  lawfully  convict- 
ed, shall  be,  and  be  adjudged  to  be  guilty  of  felony ;  and  eve- 
ry such  felon  and  felons  shall  be  subject  and  liable  to  the  like 
pains  and  penalties,  as  in  case  of  felony ;  and  the  courts  by 
and  before  whom  he,  she,  or  they  shall  be  ti*ied,  shall  have  full 
power  and  authority  of  transporting  such  felons  for  the  space 
of  seven  years,  upon  the  like  terms  and  conditions  as  are  giv- 
en, directed,  or  enacted,  by  this  or  the  before  recited  act  (4 
Geo.  I.  c  1 1.)" 

Though  it  is  nearly  a  century  since  the  statute  was  made,  Constnic- 
the  books  furnish  only  one  case  upon  the  construction  of  this  ^j^"ujf  ^* 
section  of  it ;  and  a  reason  for  referring  that  case,  in  the  year 
1790,  to  the  consideration  of  the  judges,  is  stated  to  have  been, 
that  it  was  the  first  that  had  occurred  upon  the  act  of  parlia- 
ment (a) 

In  that  case  tlie  prisoner  was  indicted  for  an  assault  of  the  wujiams't 
kind  mentioned  in  the  statute  upon  a  Miss  Anne  Porter.  The  ^V**  T*** 
evidence,  in  substance,  was,  that  the  prisoner  had  frequently,  tenUo?"^ 
before  the  time  of  the  assault,  accosted  the  prosecutrix,  and  »ust  b«  & 
her  sister  Miss  Sarah  Porter,  when  he  happened  to  meet  them,  ^^^ 
insulting  tiiem,  and  using  tlie  most  indecent  language ;  that  cuttiiig,&c« 
on.  the  day  of  the  assault  tlie  Miss  Porters  were  walking  up  °[2!L 
St  James's  street,  when  he  came  immediately  behind  Miss  not  a*^ 
Sarah  Porter,  muttered  gross  language,  and,  upon  her  mak-  woundUiK 
ing  an  exclamation  of  alarm,  gave  her  a  violent  blow  on  the  ^^^^  P*'' 
back  part  of  her  head ;  that  the  Miss  Porters  then  ittn  as  fast  '^"' 
as  possible  towards  the  door  of  their  own  house,  which  was  at 
a  short  distance,  and  while  Miss  Sarah  Porter  was  ringing 
the  bell,  the  prisoner,  who  had  followed  them,  stooped  down, 
and  struck  Miss  Anne  Porter  with  great  violence  upon  the 

y  Rex  0.  Remnant,  5  T.  R.  169.    2  Leach  s  4  Blac.  Com.  246. 

583,  antCy  882.    1  Hawk.  P.  C.  c.  55,  n,  8.  a  W'tiriams's  case,  I  I^ach  533. 
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hip ;  and  that  the  hiow  waa  *giTn|  wMh 
nent,  which  tore  and  cut  quite  thwwgh  ~ 
her  a  very  severe  wound.  Bulkr,  J.  tali  tfift  Jm j  Ifcatia  m^ 
der  to  constitute  an  offence  within  Urn  ilaMBb  it  wi 
ry,  first,  that  the  amault  should  he  ande  in  a  paUie 
highway :  (h)  secondly,  that  it  shodd  ba  awle  tritUhr  as 
nalicioualy ;  thirdly,  that  it  shouM  he  awde  wilb  aii  Msatta 
tear»  spoil,  cut,  &r.  tiie  garmenti  or  dMhea  of  asiM  pmaa) 
and«  fimrthly,  that  the  ganneala  or  dsChn  of  wmdk  fans» 
should  he  actually  torn,  spoiled,  Gnl»  Ac,    Aai  mgm  ttattM 

Cint  he  sUted,  that  if  the  intent  of  fta  |risaaer  waa  ts  ciA 
th  the  clothes  and  the  person,  and  ki  eavrying  aoch  inka- 
tion  into  execution  the  clotlies  aloM  wan  cnCf  it  wodd  dear- 
ly he  within  tlie  meaning  of  the  act  |  orif  ttafntantioa  waa  to 
iiyBre  tlie  person  only,  and  not  to  dUiHaclstiMa,  yet  H  fa| 
carrying  such  intention  into  execntioi^  All  aanMlt  waa  iMde 
with  such  an  instrument,  or  under  sndi  dRgsaartaacia  aa|lri»* 
ly  shewed,  that  the  execution  of  the  iatartte  to  Imra  the  fv^ 
son  must  unavoidably  tear,  spidl,  cat*  ft&  the  ctoitheaf  wj 
night  consider  whether  a  person  who  IntMds  Urn  ead  deeaask 
alao  intend  the  means  by  which  thatmd  is  to  he  attalafidi  Tka 
jarr  found  the  prisoner  guilty :  hut  tlie  qaesttoa  of  intaaliaB» 
and  another  point  w  liich  arose  upon  the-ibrai  of  the  fmlkU 
nient,  were  submitted  tothejadgea^tiwir  oonaideralisa  { 
and  a  majority,  of  them  were  of  opbiioa  that  tiie  caae  waa  ast 
witliin  the  statute.    They  thought  that^  in  order  to  bring  a 
case  within  the  Htutute,  the  primarf  iaiea/tofimustbe  the  tear-; 
ingy  spoiling^  cuttinp;,  &r.  of  the  chithes;  whereas  in  the  me- 
sent  caMc  tho  primary  intention  of  the  prisoner  appeared  to. 
have  been  the  wounding  of  the  person  of  the  prosecutrix,  (c) 
[*  891]      *It  should  be  observed,  however,  that  the  other  point,  «]|mmi 
TiM  lo-  -     the  form  of  the  indirtment,  is  said  to  have  been  that  on  wmch 
dtetmcnt     the  judgment,  in  this  case,  ultimately  tiinied.  The  indictment 
Jl^i^Jt     stated*  that  the  prisoner,  on  the  ISth  day  of  Jonvary,  in  the 
Ura  cioUMt  year,  &c«  made  the  assanit,  with  intent  to  tear,  spoil,  cut,&c. 
^'•^'■»   and  that  rni  the  mid  18/A  day  of  January^  lie  did  tear,  spoiU 
^  frc.  «i  cut,  &r.     And  all  the  judges  agreed  that  it  was  had,  because 
ik€  torn      it  did  not  allege  that  the  clothes  wei*e  cut  at  the  same  time  that 
thraumuU  *''^  assuult  Avas  made  witli  intent  to  cut  them  ;  that,  for  any 
was  made    tiling  thttt  ap|>eared  to  the  contrary  on  the  face -of  the  indict- 
with  intent  mcnt,  the  assault  might  have  been  made  on  one  part  of  -the 
tocui   em.  ^^y  ^^^^1  ^j^^^  tearing  the  clotlies  o!i  another  part  of  the  day : 


6  Thit  if  also  confiticrert  as  ihe  rrn>irtii?- 
lion  neceMarily  rr 8ullii»g  from  the  wonls  of 
the  act  ill  Fitldiog  a  Treat,  or.  the  i>cii  il  Inu  > 
relating  to  the  metropolii',  p.  :^»17.  :iii.l  in  1 
Hawls.  P.  C.  c.  54.  s.  «. 

€  BuUer,  J.  appears  to  have  rf-iriuicW  the 
opinion  which  he  gave  m  the  jury  at  the  con- 
eultation  of  (he  jiidgeis  and  to  have  thought 
%\{e  case  within  the  Maiute,  upon  the  autho- 


rity of  Rex  r,  Colie  ami  Woodbiini,  (anlf, 
ft-ii)).  He  thotif;ht  thu  ra^v  within  the  statute, 
bocattse  ho  confiiliTc!  the  iuient  of  the  pri- 
sons r  to  have  l»oeii  to  wound  the  party  by 
cultin;;  thr«)uch  her  clothes,  and  therefore  thai 
he  init>t  havt!  intended  to  cut  her  rir.thes;  and 
that  iho  juiy,  whos^e  sole  province  it  nas  to 
find  the  intent,  had  expres«1v  so  fo\*r.d  it.  ^ 
Kasi.  P.  C.  r.  8.  s.  18.  p.  424. 
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and  that  it  should  have  alleged,  after  stating  the  assault  at  the 
time  and  place  mentioned,  that  the  prisoner  then  and  there 
tore,  spoiled,  cut,  &c.  tiie  clothes  of  tiie  prosecutrix*  (d) 

The  statute  26  Geo.  II.  c.  19.  relating  to  attempts  to  kill  96  0.n.c« 
and  destroy  persons  endeavouring  to  escape  from  a  vessel  in  Jf^uf^* 
distress,  ot  wrecked,  has  been  already  mentioned,  (f )     A  sub-  pertoos  on 
sequent  section  of  the  statute  makes  the  assaulting  persons  on  *"®"?.^  ®^ 
account  of  tlieir  discharging  their  duty  in  the  salvage  or  pre-  cha^e^r 
servation  of  any  vessel  in  distress,  or  of  any  vessel  or  goods  their  dutT 
which  may  be  wrecked,  stranded,  &c.  an  offence  to  he  punish-  '^  ^^„^ 
ed  by  transportation  for  seven  years.  It  enacts,  **  that  if  any  mUio  dU-' 
sheriff,  or  his  deputy,  justice  of  the  peace,  mayor,  or  other  ma-  trcsi,  or  of 
gistrate,  coroner,  lord  of  a  manor,  *commi8sioner  of  the  land  [*  892] 
tax,  chief  constable,  or  petty  constable,  or  other  peace  officer,  ^•^^•v^ 
or  any  Custom-house  or  Excise  officer,  or  other  person  law-  *  recked 
fully  authorized,  shall  be  assaulted,  beaten  and  wounded,  for  ttranded, 
or  on  account  of  the  exercise  of  his  or  their  duty,  in  or  con-  ^' 
ceming  the  salvage  or  preservation  of  any  ship  or  vessel  in 
distress,  or  of  aViy  ship  or  vessel,  goods  or  effects,  stranded, 
wrecked,  or  cast  on  shore,  or  lying  under  water,  in  any  of  his 
majesty's  dominions ;  then  any  person  or  persons  so  assault- 
ing, beating  and  wounding,  shall,  upon  trial  and  conviction, 
by  indictment  at  the-assizes,  or  general  gaol  delivery,  or  at 
the  general  or  quarter  sessions  for  the  county,  riding,  or  di-    . 
vision,  where  such  offence  shall  be  committed,  be  transported 
for  seven  years  to  some  of  his  majesty's  colonies  in  America ; 
and  shall  be  subject  to  such  subsequent  punishment,  in  case  of 
return  before  that  time,  as  other  persons  under  sentence  of 
transportation  are  by  the  law  subjected  unto."  (/) 

*Tlie  statute  9  Anne,  c.  14.,  which  was  passed  for  the  better  [*  895] 
preventing  of  excessive  and  deceitful  gaming,  makes  provision  ^  ^nne,  c. 
for  preventing  quarrels  on  account  of  gaming.    The  eighth  x^^fion 
section  enacts  ^^  that  in  case  any  person  or  persons  whatsoever  account  of 
shall  assault  and  beat,  or  shall  challenge  or  provoke  to  fight  »non«y  ^^^ 
any  other  person  or  pei-sons  whatsoever,  upon  account  fit  any  **  ^  *^* 
money  won  by  gaming,  playing,  or  betting  at  any  of  the  games 
aforesaid,  (namely,  cards,  dice,  tables,  tennis,  bowls,  or  other 
game  or  games  whatsoever ;)  ( /)  such  pgrson  or  persons  as- 
saulting and  beating,  or  challenging,  &c.  upon  the  account 
aforesaid,  shall,  being  thereof  convicted  u{)on  an  indictment  or 
information,  forfeit  to  her  majesty,  her  heirs,  and  successors, 
all  his  goods,  chattels,  and  personal  estate  whatsoever,  and 

d    WiHiams*s    case,      1    Leach    529.       I  Eentenced  to  tuoyears'imprisonmeut  oneach, 

£ast.  P.  C.  c.  8,  s.  18.  p.  424,  4*25.     The  pri-  and  at  the  end  of  the  six  years,  to  find   sure- 

sooer  was  remanded  to  Newgate,    and   eight  ties  for  his  good  behaviour  for  seven  years, 
indictments  were   preferred   against  him   for  e  Jlnte^  855. 

this  outrage,  and  others  of  a  similar    nature,         /  26  Geo.  11.  c.  19.  s.  11.  By  s.  18.  the  act 

upon  seven  other  ladies,  as  for  misdemeanors  is  not  to  extend  to  Scoiland. 
at  common  law.     Evidence  was  given   upon        j  As  to  games  considered  as  being  within 

Ibree  of  them  ;  and  being  convicted,  he  was  this  statute,  see  an/e,  595,  596. 
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shall  also  suffer  imprisonment  in  the  common  gaol  of  the  conn* 
ty,  where  such  conviction  shall  be  had  during  the  term  of  two 
years-** 

E896]  *In  ^  case  upon  this  section  of  the  statute,  it  appeared  that 
Mtruc-  the  prosecutor  antl  the  defendants  were  gaming  together,  and 
don  of  Uw  iiii^i  ^iie  defendants  proposed  breaking  up  and  going  away ; 
Eosv.Ran-  ^^^  ^  pnisecutor  having  lost  his  money,  objected  to  it,  and 
doll  and  wanted  them  to  play  on,  complaining  tliat  they  had  won  his 
^  cMo'u  ™®"^y»  *"*  would  not  give  him  an  opportunity  of  recovering 
was  fup-  it»  upon  which  the  defendants  committed  the  assault.  And  it  is 
powd  that  said  that  Buller,  J.  upon  this  evidence,  directed  the  jury  to 
lAouidr*^'  acquit  the  defendants ;  giving  it  as  his  opinion,  that  the  game 
ariw  dur-  being  over  before  the  assault  began,  the  aasault  could  not  be 
ing  the  g^id  to  have  arisen  out  of  the  game,  but  to  have  arisen  from 
piajtnf .  what  the  prosecutor  had  siud  to  the  defendants :  and  that  il 
was  necessary,  in  order  to  bring  a  case  within  the  statute, 
that  the  assault  should  arise  out  of  the  play,  and  during  the 
time  of  playing,  {k)  But  this  opinion  is  not  supported  by  the 
judgment  of  the  court  of  King^s  Bench  in  a  subsequent  case, 
where  tlie  same  point  came  under  consideration. 
Rexr.Dar-  In  the  latter  case,  the  indictment  against  the  defendant  con- 
IhffcaM  a  ***'*^  three  counts,  two  of  which  were  framed  upon  the  statute, 
diflereat  and  the  third  was  for  a  common  assault.  After  a  general  ver- 
doctrine  dict  of  guilty,  it  was  objected  that  the  evidence  did  not  war- 
wi^^sub-  yj^^  ^  verdict  upon  the  counts  framed  upon  the  statute ;  be- 
naneijr,  cause  it  appeared  that  the  assault  was  not  committed  at  the 
•*"•{  *"  **'  ^^^  ^f  '*^  P^y*  ^"^  ^n  'A^  ^y  afterwards  ;  and  then  not  on 
coaot^of*^'  account  of  the  money  won  at  play,  but  on  account  of  the  abu- 
money  won  sivc  language  which  passed  bctwcon  the  parties.  The  opinion 
w  i?b^'  of  Buller,  J.  in  the  former  case  was  riled  :  and  il  was  urged, 
wiibin  the  in  cori*oboratioii  of  that  opinion,  that  the  great  object  of  the 
statute,       statute  was  to  ivpiTss  such  violence  upon  tlie  s))0t«  and  at  the 

be^not^rom-  ^'^''^  ^""^*  ^^  ^**^'  gambling,  when  it  might  i-easonably  be  ima- 
miited  till  giued  that  ruined  men,  in  the  first  pan»xysm  of  despair,  would 
long  afier  ^^  tempted  to  vent  their  passion  in  this  manner.  But  Lord 
over.  EllenboHMigh,  C.  J.  *said,  that  the  court  would  i-efer  to  the 

ri  8971  Icanied  judge  before  whom  the  indictment  was  tried,  to  know 
in  what  manner  the  (.ase  was  left  to  the  jury  ;  whether  the  as- 
sault were  in  fact  made  on  account  of  the  money  won  at  play 
the  day  befoi*e,  or  on  account  of  the  ill  language  which  had 
arisen  afterwards  u|)on  the  demand  of  payment  being  made. 
And  he  said  tliat  he  could  not  go  the  length  of  the  opinion  in 
the  case  cited,  and  consider  the  words  of  the  act  as  confined 
to  an  assault  committed  during  the  time  of  play ;  as  it  more 
fi-equently  hapi)ened  that  disputes  of  tliat  sort  did  not  arise 
till  after  the  play  was  over.  The  learned  judge,  before  whom 
the  indictment  was  tried,  Mr.  Justice  Heath,  being  afterwards 
I'eferrcd  to,  n»turned  for  answer,  that  he  had  directed  the  jury 

i^  Rex  r.  RanHnll  nnH  others.  BristoL  Sum.  A*s.  i:87.     1  Kn«.t.  P.  C.  r.  8.  «.  IT.  p.  42?. 
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to  acquit  the  defendant  on  the  two  first  counts  if  they  were 
not  clearly  satisfied  that  the  defendant  had  assaulted  the  pro- 
secutor on  account  of  the  money  won  at  play  by  the  prosecutor 
of  the  defendant ;  and  that  he  had  distinctly  left  it  to  them  to 
decide  whether  the  assault  were  on  that  account^  or  on  account 
of  the  abusive  language  then  used^  and  to  acquit  the  defendant 
on  those  counts,  if  they  were  of  opinion  that  the  assault  was 
on  account  of  the  abusive  language. 

After  this  answer  had  been  communicated  from  the  benchf  B^BteoM 
it  was  moved  in  arrest  of  judgment,  that,  the  verdict  being  ^mtipnr 
general,  there  would  be  inconsistent  judgments  on  the  several  tuanttoUie 
counts,  one  on  the  special  counts  on  the  statute  which  prescrib-  ^^^  ^* 
ed  a  positive  punishment,  and  the  other  on  the  count  for  the  rJi  veidict 
common  assault  which  was  discretionary.  (I)    But  the  rule  of  guilty, 
was  afterwards  abandoned,  and  sentence  was  passed  upon  the  a^nen^"* 
defendant  pursuant  to  the  directions  of  the  statute,  (m)  ^. 

i  Upon  this  point  the  case  of  Rex  v.  Young         m  Rex  v.  Darley,  4  East.  174. 
and  others,  3  T.  R.  103.  was  referred  to. 


■^"1*^ 


^ 


fi 


^"^ 


1    3iny^ 


BH    >  " 

